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LUNACY 

AND  ON  APPEAL  THEREFROM  IN  THE 

COURT   OF  APPEAL. 


TUCKEK  V.  BENNETT.  a  A. 

[1885    T.    1252.]  Jf^ 

Nov  28  29  * 

Marriage  Settlement — Bectification — After-acquired  Property — Wife^s  Power  of     jf^Q^  27.  ' 

Appointment — Agency  of  Wife's  Father.   

A  father  living  on  affectionate  terms  with  his  daughter  is  the  proper 
person  to  recommend  and  advise  her,  and  her  natural  agent  in  matters 
relating  to  the  preparation  and  provisions  of  her  marriage  settlement,  and 
there  is  no  occasion  for  any  independent  legal  advice  beyond  that  of  the 
family  solicitor  who  is  preparing  the  settlement.  If,  however,  the  father 
is  taking  under  the  settlement  a  benefit  from  the  daughter,  she  ought  to  be 
separately  advised. 

Per  Cotton,  L.J. — The  Court  will  not  apply  to  the  consideration  of  pro- 
visions in  favour  of  volunteers  contained  in  a  contract  founded  on  marriage, 
the  principles  on  which  it  would  act  in  considering  provisions  contained  in 
a  voluntary  settlement. 

The  decision  of  Kehewich,  J.,  reversed  (Sir  J".  Hannen  dissentiente). 

Smith  V.  lUffe  (1)  disapproved. 

WoUaston  v  Trite  (2)  doubted. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Keke- 
wich  (3). 

In  the  year  1871  the  Plaintiff,  Mar^  Tucker,  then  Marij  Bennett, 
was  married  to  the  Defendant  J.  T).  Tucker.  On  the  treaty  for 
the  marriage  T.  0.  Bennett,  the  father  of  the  Plaintiff,  agreed  to 

(1)  Law  "Rep.  20  Eq.  666.  (2)  Law  Eep.  9  Eq.  44. 

(3)  34  Ch.  D.  754. 
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C.  A.  settle  for  her  benefit  a  sum  of  £1000,  and  the  Defendant  /.  P. 
1887       Tucker  agreed  to  settle  the  sum  of  £2000. 

Tucker  The  settlement  was  dated  the  26th  of  July,  1871,  and  was  made 
3KNNETT    between  the  Defendant  /.  D.  Tucker  of  the  first  part,  the  Plaintiff 

  of  the  second  part,  and  the  Defendants  William  Bennett  and  A.  C, 

Tucker,  who  were  the  trustees  thereof,  of  the  third  part.  And 
after  reciting  that  in  pursuance  of  the  above-mentioned  agreement 
T.  0.  Bennett  had  transferred  into  the  names  of  the  trustees  the 
sum  of  £1070  Consols,  and  that  /.  D.  Tucker  had  transferred  into 
the  names  of  the  trustees  the  sums  of  £1460  East  India  Railway 
'stock  and  £500  Great  Indian  Peninsular  Railway  debenture  stock, 
and  after  usual  trusts  for  investment,  it  was  thereby  agreed  that 
the  trustees  should  pay  the  income  of  the  said  consols  and  the 
investments  thereof  to  the  Plaintiff  during  the  joint  lives  of  her- 
self and  the  said  J.  D.  Tucker,  for  her  separate  use  without  power 
of  anticipation,  and  after  the  death  of  either  of  them,  to  the  sur- 
vivor during  his  or  her  life ;  and  should  pay  the  income  of  the 
railway  stock  and  railway  debenture  stock,  and  the  investments 
thereof,  to  the  Defendant  /.  D.  Tucker  during  their  joint  lives, 
and  after  the  death  of  either  of  them  to  the  survivor  during  his 
or  her  life ;  and  after  the  death  of  the  survivor  should  hold  all 
the  trust  funds  in  trust  for  the  issue  of  the  then  intended  marriage 
to  be  born  during  the  lives  of  the  said  J.  D.  Tucker  and  the 
Plaintiff,  or  the  survivor  of  them,  or  within  twenty-one  years  after 
the  death  of  such  survivor,  as  J.  D.  Tucker  and  the  Plaintiff 
should  by  deed  jointly,  or  the  survivor  should  by  deed  or  will 
appoint:  and  in  default  of  such  appointment  for  the  child  or 
children  of  the  marriage  in  equal  shares  if  more  than  one,  sons 
at  twenty-one,  and  daughters  at  twenty-one  or  marriage :  and  if 
there  should  be  no  child  who  being  a  son  should  attain  twenty- 
one,  or  being  a  daughter  should  attain  that  age  or  marry,  it  was 
declared  that  the  trustees  should  hold  the  consols  and  the  in- 
vestments thereof  after  the  death  of  the  Defendant  /.  D.  Tucker 
and  such  default  of  children,  in  trust  for  such  person  or  persons 
as  the  Plaintiff  should  by  will  appoint,  and,  in  default  of  such 
appointment,  if  she  should  survive  the  said  /.  D.  Tucker,  then  in 
trust  for  her,  her  executors,  administrators,  and  assigns.  But  if 
the  said  /.  D.  Tucker  should  survive  the  Plaintiff,  then  in  trust 
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for  such  person  or  persons  as,  under  the  statutes  for  the  distribu-      0.  A. 
tion  of  the  effects  of  intestates,  would  have  become  entitled  1887 
thereto  at  the  death  of  the  Plaintiff  if  she  had  died  intestate  and  Tuckee 
without  having  been  married.    And  as  to  the  said  railway  stock  ]3ejj^ett 

and  railway  debenture  stock,  and  the  investments  thereof,  after   

the  death  of  the  Plaintiff  and  such  default  of  children  as  afore- 
said, in  trust  for  the  said  J,  D.  Tucker,  his  executors,  adminis- 
trators, and  assigns. 

The  settlement  then  contained  the  following  provision  with 
reference  to  the  after-acquired  property  of  the  wife.    It  was  . 
thereby  further  agreed  and  declared  by  the  parties  thereto  that 
in  case  the  Plaintiff  then  was,  or  if  during  the  said  intended 
coverture  she  or  the  said  /.  D.  Tucher  in  her  right,  or  if  after  her 
death  the  said  J.  D.  Tucher  in  her  right,  should  at  one  time  and 
from  one  source  become  legally  or  equitably  possessed  of  or  entitled 
to  any  real  or  personal  property  of  the  value  of  £200  or  upwards 
for  any  estate  or  interest  whatever  (with  the  usual  exception) 
then  and  in  every  such  case  the  said  /.  D.  Tucher,  the  Plaintiff, 
and  all  other  necessary  parties,  should  from  time  to  time  do  all 
acts  and  things  necessary  in  order  to  vest  the  same  in  the  trustees 
of  the  settlement  upon  trust  to  sell  and  convert  the  said  property, 
as  therein  mentioned,  and  should  stand  possessed  thereof  upon 
the  trusts  and  with  and  subject  to  the  powers  and  provisions 
thereinbefore  declared  concerning  the  said  sum  of  consols  and 
the  investments  thereof ;  save  and  except  that  the  trustees  should 
during  the  life  of  the  Plaintiff  pay  the  annual  income  thereof  to 
such  person  or  persons  as  she  should,  but  not  by  way  of  anticipa- 
tion, appoint,  and  in  default  of  appointment  into  her  proper  hands 
for  her  separate  use  ;  and  from  and  after  her  decease  should  stand 
possessed  thereof  in  trust  for  the  issue  of  the  Plaintiff  by  the 
said  then  intended  or  any  future  marriage  in  such  manner  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  such  appoint- 
ment in  trust  for  all  the  children  or  any  child  of  the  Plaintiff  by 
the  said  then  intended  or  any  future  marriage,  who  being  sons 
should  attain  the  age  of  twenty-one  or  being  daughters  attain 
that  age  or  marry,  and  if  more  than  one  in  equal  shares,  and  if 
there  should  be  no  child  of  the  Plaintiff  who  being  a  son  should 
attain  twenty-one,  or  being  a  daughter  should  marry,  then  in  trust 

^2  1 
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0.  A.      for  such  person  or  persons  as  under  the  statutes  for  the  distribu- 
1887       tion  of  the  effects  of  intestates  would  have  become  entitled  there- 
TucKER    to  at  the  decease  of  the  Plaintiff  had  she  died  possessed  thereof 
Bennett,    intestate  and  without  having  been  married. 

  Under  this  provision  the  Plaintiff  had,  it  will  be  seen,  in 

default  of  children  no  power  of  appointment  over  her  after-ac- 
quired property  nor  any  absolute  trust  in  her  favour  of  such 
property  in  case  she  survived  her  husband — and  it  was  this  cir- 
cumstance which  gave  rise  to  the  present  action. 

The  Plaintiff  was  twenty-two  years  of  age  at  the  time  of  the 
marriage,  and  living  with  her  father  on  terms  of  affection  and 
confidence.  The  settlement  was  prepared  by  her  brother,  the  said 
William  Bennett,  who  was  a  solicitor,  from  instructions  given  to 
him  by  T.  0.  Bennett,  the  father,  who  acted  as  his  daughter's 
agent  in  the  matter. 

The  evidence  as  to  the  circumstances  attending  the  preparation 
and  execution  of  the  settlement,  and  as  to  the  extent  to  which 
its  provisions  were  explained  to  and  understood  by  the  Plaintiff, 
and  upon  the  question  whether  she  had  actually  constituted  her 
father  her  agent  in  the  matter,  will  be  found  in  the  judgments  of 
Lord  Justice  Cotton  and  Lord  Justice  Lo^es, 

At  the  time  of  the  marriage  the  Plaintiff  was  entitled  under 
the  will  of  her  maternal  grandfather,  in  reversion  expectant  on 
the  death  of  her  mother  (since  deceased),  to  between  £800  and 
£900,  and  she  also  had  expectations  of  larger  benefits  from  her 
father.  Her  father,  T,  0.  Bennett,  died  in  December,  1878,  having 
by  his  will,  dated  in  August,  1877,  directed  his  trustees  to  pay 
to  the  trustees  of  the  Plaintiff's  marriage  settlement  £1000,  to 
be  held  by  them  on  the  trusts  of  the  settlement,  and  after  the 
death  of  his  wife  to  pay  one-third  of  a  sum  of  £3000  to  the 
trustees  of  the  Plaintiff's  marriage  settlement ;  and  after  giving 
benefits  to  his  wife,  his  three  sons,  and  his  other  two  daughters, 
he  gave  the  residue  of  his  estate  in  trust  for  all  his  children 
living  at  his  decease  equally,  and  the  issue  of  any  of  them  who 
might  be  then  dead,  such  issue  to  take  by  substitution  the 
parent's  share. 

It  appeared  that  Mr.  T.  0.  Bennett  had  previously  to  the 
Plaintiff's  marriage  made  a  will  whereby  he  had  given  a  share 
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of  his  property  to  tlie  Plaintiff  upon  trusts  similar  to  those  in      0.  A. 
the  marriage  settlement  concerning  the  after-acquired  property,  1887 
except  that  the  ultimate  limitation  was  to  the  Plaintiff's  surviv-  Tucker 
ing  sisters  and  not  to  her  next  of  kin.    And  there  was  evidence  bennett 
that  in  making  his  second  will  he  was  influenced  by  his  know-  — " 
ledge  of  the  terms  of  the  settlement. 

In  July,  1885,  there  having  been  no  issue  of  the  marriage 
between  the  Plaintiff  and  the  Defendant  /.  D.  Tucker ^  the  Plain- 
tiff brought  this  action  against  the  said  William  Bennett  (as 
trustee  and  individually  and  also  on  behalf  of  himself  and  all 
other  persons  then  presumptively  entitled  or  to  become  entitled 
as  next  of  kin  of  the  Plaintiff  under  the  trusts  of  the  settlement), 
and  against  the  said  A.  G.  Tucker  and  J,  D.  Tiicker,  and  alleged 
that  she  had  had  no  independent  legal  advice  concerning  the 
said  settlement,  that  the  provisions  respecting  her  other  and 
after-acquired  property  were  not  explained  to  her,  and  that  she 
was  not  told,  and  did  not  understand,  that  such  provisions  were  of 
an  unusual  character,  or  that  the  effect  of  the  settlement  was  to 
deprive  her  of  any  power  to  dispose  of  the  same  in  the  event  of 
her  having  no  issue,  or  that  under  such  trusts  her  husband  would 
not  take  any  life  interest  in  such  other  or  after-acquired  property, 
and  that  she  had  no  power  to  confer  on  her  present  or  any  future 
husband  a  life  interest  in  such  property.  And  she  submitted 
that  the  settlement  ought  to  be  rectified  either  by  striking 
out  the  said  agreement  for  the  settlement  of  any  other  and 
after-acquired  property  of  the  Plaintiff,  or  by  inserting  before 
the  ultimate  trusts  of  such  property  in  default  of  issue  the 
usual  trusts  (in  case  of  such  default)  enabling  the  Plaintiff  to 
appoint  such  property  by  will,  with  a  trust  in  default  of  ap- 
pointment for  the  Plaintiff  absolutely  in  case  she  shall  survive 
the  Defendant  J,  D.  Tucker,  and  also  by  inserting  a  power  in 
the  usual  form  for  the  Plaintiff  in  any  event  by  will  to  appoint 
a  life  interest  in  the  same  property  in  favour  of  her  present 
or  any  after-taken  husband."  And  she  claimed  such  rectification 
accordingly. 

William  Bennett  was  appointed  to  defend  this  action  on  behalf 
of  himself  and  the  other  persons  presumptively  entitled  as  next 
of  kin  of  the  Plaintiff,  who  were  her  brothers  and  sister. 
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C.  A.         The  action  came  on  for  trial  before  Mr.  Justice  Kehewich  in 
1887       January,  1887,  and  His  Lordship,  chiefly  on  the  grounds  that  a 
Tucker     father  is  not  the  natural  agent  in  making  a  settlement  for  a 
Bennett,    slaughter  engaged  to  be  married,  and  about  to  settle  property 

  coming  to  her  through  him,  and  that  this  settlement  was  in  an 

unusual  form  and  the  Plaintiff  was  not  separately  represented, 
rectified  the  settlement  by  giving  the  Plaintiff,  in  default  of 
children,  a  power  of  appointment  by  will  over  the  after-acquired 
property  in  the  event  of  her  dying  in  the  lifetime  of  her  husband, 
and  giving  her  an  absolute  interest  in  such  property  in  the  event 
of  her  surviving  him. 

From  this  decision  the  Defendant  W.  Bennett  now  appealed. 

B,  B.  Bogers,  in  support  of  the  appeal : — 

The  learned  Judge  in  the  Court  below  has  apparently  con- 
sidered that  the  Court  ought  to  make  what  it  thinks  a  proper 
settlement ;  but  the  Court  cannot  rectify  a  settlement  except 
upon  evidence  that  the  deed  as  executed  does  not  carry  out  the 
intention  of,  and  the  contract  between  the  parties.  Here  there 
is  no  evidence  whatever  of  any  intention  or  contract,  except 
what  was  carried  out  by  the  settlement.  The  father  was  a  land 
agent  who  had  acquired  a  considerable  property  which  he  was 
anxious  should  not  go  out  of  his  family,  and  nearly  the  whole  of 
the  property  comprised  in  the  settlement  was  coming  from  him. 
As  the  settlement  was  originally  prepared  it  gave  the  lady  no 
power  of  appointment  in  default  of  children,  either  as  to  the 
money  settled  by  the  father,  or  as  to  the  wife's  after-acquired 
property,  but  it  was  altered  so  as  to  give  the  lady  such  a  power 
as  to  that  actually  settled.  The  only  question  is,  whether  the 
lady  was  specifically  told  of  the  provisions  as  to  the  after-acquired 
property.  And  I  submit,  first,  that  the  father  was  her  natural 
agent  in  the  preparation  of  the  settlement,  and  that  the  inter- 
vention of  another  separate  solicitor,  besides  the  family  solicitor, 
in  order  to  protect  the  lady  against  her  own  father,  was  entirely 
unnecessary ;  and  secondly,  that  upon  the  evidence  the  lady 
actually  constituted  her  father  her  agent  ad  hoc,  and  that  the 
provisions  as  to  the  after-acquired  property  were  explained  to, 
and  discussed  with  her. 
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Warmington,  Q.C.,  and  Mitchell,  for  the  Eespondent : — 

This  settlement  is  not  in  the  usual  form,  and  Mrs.  Tucker 
ought  to  have  had  reserved  to  her  a  power  of  appointment  over 
the  after-acquired  property  in  case  she  had  no  children,  and  a 
trust  in  her  favour  in  default  of  appointment.  The  only  persons 
whose  interests  could  be  said  to  be  defeated  by  the  insertion  of 
such  a  power  are  the  next  of  kin  of  the  settlor,  who,  being  col- 
laterals, are  mere  volunteers,  outside  this  marriage  consideration. 
Mrs.  Tucker  did  not  know  and  did  not  have  explained  to  her  the 
effect  of  the  ^non- insertion  of  this  power,  and  the  case  must  be 
treated  as  one  of  a  voluntary  gift  to  collaterals,  which  may  be 
set  aside  by  the  settlor  as  not  intended  to  be  irrevocable :  Wol- 
laston  V.  Tribe  (1) ;  Smith  v.  Iliffe  (2).  The  same  principles  were 
applied  in  Welman  v.  Welman  (3),  where  the  effect  of  the  settle- 
ment was  not  brought  home  to  the  mind  of  the  father  and  son ; 
and  also  in  James  v.  Couchman  (4).  A  voluntary  settlement,  in 
order  to  be  supported  in  this  Court,  must  express  the  mind  of  the 
settlor,  and  if  as  between  the  settlor  and  his  gratuitous  donee  it 
can  be  established  that  the  latter  has  something  the  settlor  did 
not  intend  him  to  have,  the  settlor  is  entitled  to  have  the  settle- 
ment rectified,  and  the  donee  has  no  locus  standi  to  resist  it.  If 
the  clause  had  been  purchased  by  the  father's  gift  of  £1000  the 
case  might  be  different,  but  there  is  no  trace  of  any  bargain  of 
that  kind.  Here,  while  the  lady  is  not  shewn  to  have  any  know- 
ledge of  the  unusual  character  of  the  terms  of  the  settlement, 
the  father  could  not  properly  act  as  her  agent  in  the  preparation  of 
it,  at  all  events  as  regards  the  after-acquired  property,  for  he  had 
in  fact  a  distinctly  conflicting  interest,  and  the  lady  should  have 
been  protected  by  independent  advice.  The  Plaintiff  is  accord- 
ingly entitled  to  have  the  settlement  rectified. 

[They  also  referred  to  Phillips  v.  Mullings  (5) ;  In  re  MichelVs 
Trusts  (6)  ;  Attorney-General  v.  Read  (7)  ;  In  re  Anstis  (8).] 

Eve,  for  Mr.  Tucker  and  the  other  trustees. 


0.  A. 

1887 
Tucker 

V. 

Bennett. 


(1)  Law  Rep.  9  Eq.  44. 


(5)  Law  Rep.  7  Ch.  244. 

(6)  9  Ch.  D.  5. 

(7)  Law  Rep.  12  Eq.  38. 

(8)  31  Ch.  D.  596. 


(2)  Ibid.  20  Eq.  666. 

(3)  15  Ch.  D.  570. 

(4)  29  Ch.  1).  212. 
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C,  A,  B,  B.  Rogers,  in  reply,  cited  In  re  Suggitfs  Trusts  (1) ;  Croxton 
1887       V.  May  (2)  ;  Eall  v.  Eall  (3) ;  Machie  v.  Herhertson  (4). 

TtrCKEK 

Bennett.    1887.  Dec.  17.    CoTTON,  L.J.  :— 

This  case  was  argued  some  time  ago  before  Six  James  Hannen, 
myself,  and  Lord  Justice  Lopes.  Unfortunately  Sir  James  Hannen 
cannot  attend  to-day,  but  he  has  sent  a  memorandum  of  his 
judgment  which  Lord  Justice  Lopes  will  read  after  I  have  de- 
livered mine.  [His  Lordship  then  shortly  stated  the  facts  of  the 
case,  and  the  provisions  of  the  settlement,  and  cqptinued:- — ] 

Mr.  and  Mrs.  Tucker  were  married ;  they  had  no  children,  and 
then,  under  these  circumstances,  the  lady  is  not  satisfied  with 
the  provision  as  to  after-acquired  property,  and  brings  this  action 
in  order  to  have  the  settlement  rectified  either  by  striking  out 
the  agreement  for  the  settlement  of  after-acquired  property,  or 
by  inserting  before  the  ultimate  trusts  in  default  of  issue  trusts 
enabling  her  to  appoint  such  property  by  will,  with  a  trust  in 
default  of  appointment  for  her  absolutely  in  case  she  survives 
her  husband,  and  a  power  to  appoint  a  life  interest  in  the  same 
property  in  favour  of  her  present  or  any  after-taken  husband. 
Mr.  Justice  KeJcewich,  though  he  altered  the  settlement,  did  not 
go  to  that  extent,  but  what  he  did  was  this — in  default  of  there 
being  children  of  the  present  marriage,  he  gave  power  to  the 
Plaintiff,  as  she  desired,  to  appoint  by  will,  and  in  the  event  of 
her  surviving  her  husband  an  absolute  property. 

I  do  not  know  that  he  quite  contemplated  that  he  was  inter- 
fering with  and  destroying,  or  giving  the  wife  power  to  destroy, 
the  trusts  in  favour  of  the  children  of  any  future  marriage,  but 
that  was  his  judgment. 

I  feel  some  difficulty  in  understanding  the  course  that  was 
taken  in  this  case  when  before  Mr.  Justice  KeJcewich ;  because 
it  seems  that  on  the  case  being  opened  he  threw  upon  the  De- 
fendants, the  trustees  of  the  settlement,  the  onus  of  shewing 
why  the  settlement  should  not  be  altered.  He  did  not  like  the 
trusts  of  the  settlement,  and  as  the  lady  wished  them  to  be  altered, 
and  the  husband,  to  whom  no  direct  benefit  was  given,  did  not 

(1)  Law  Rep.  3  Ch.  215.  (3)  Law  Rep.  8  Ch.  430. 

(2)  Ibid.  9  Eq.  404.  (4)  9  App.  Cas.  303. 
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object,  he  apparently  thought  it  rather  lay  upon  those  who  sup-  0.  A. 
ported  the  settlement  to  shew  why  it  should  not  be  altered.  1887 

But  it  is  not  for  this  Court  to  take  upon  itself  to  say  whether  it  Tuckee 

would  have  made  a  different  marriage  contract  from  that  which  b^nnett 

was  in  fact  embodied  in  the  deed  executed  by  the  parties.  The   

^  ^  Cotton,  L.  J. 

contract  is  their  contract.    It  lies  on  those  who  seek  to  alter  the   

instrument  to  shew  why  it  should  be  altered,  not  on  those  who 
support  it,  to  shew  why  it  should  not  be  altered ;  and  what  His 
Lordship  seems  to  have  considered,  as  I  understand  it,  is,  that  it 
was  the  duty  of  the  father  in  making,  or  in  giving  instructions  for 
the  preparation  of  this  settlement,  to  see  that,  at  any  rate  as 
regards  the  disposition  of  the  after-acquired  property  of  the  wife, 
there  should  be  a  separate  solicitor  employed  on  her  behalf  to 
protect  her  interests  and  to  see  that  she  did  not  lose  any  right 
in  this  after-acquired  property  which  might  be  secured  to  her  by 
the  settlement.  It  must  be  borne  in  mind  that  this  settlement  of 
after-acquired  property  is  in  reality  a  giving  up  by  the  husband 
of  the  rights  which  he  obtains  by  marriage  in  after-acquired  pro- 
perty. It  is  true  there  was  an  agreement  by  the  wife  to  settle, 
but  then  that  would  affect  only  such  property  as  she  took  for  her 
separate  use. 

Now,  in  my  opinion,  the  view  so  taken  by  the  learned  Judge 
is  a  wrong  view.  I  do  not  think  that  it  is  at  all  the  duty  of 
a  father  when  he  is  making  a  settlement  upon  his  daughter,  to 
see — either  as  regards  the  property  which  he  is  giving,  or  as 
regards  the  after-acquired  property — that  his  daughter  is  sepa- 
rately represented,  so  that  she  may  have  a  separate  solicitor  as 
her  adviser.  It  is  certainly  contrary  to  any  experience  I  have 
myself,  and  I  think  it  is  importing  from  a  different  class  of  cases 
the  considerations  which  have  been  there  looked  to  by  the  Court. 
If  there  is  a  disposition  of  the  child's  property  for  the  benefit  • 
of  the  father,  then  undoubtedly  it  lies  on  the  father  to  shew — 
he  being  in  a  position  capable  of  enabling  him  to  exercise  great 
influence  over  his  child — that  the  child  is  well  advised,  and  is 
separately  advised  from  the  father. 

What  are  the  circumstances  of  the  case  ?  The  argument  here 
was  this ;  it  was  argued  that  the  next  of  kin  who  could  claim 
under  the  Statute  of  Distributions  were  the  only  persons  who 
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C.  A. 

1887 
Tucker 

V. 

Bennett. 
Cotton,  L.J. 


could  be  defeated  by  the  exercise  of  this  power,  and  must  be 
treated  as  volunteers,  and  therefore  that  in  considering  the  ques- 
tion you  must  apply  to  the  trusts  relating  to  these  persons  the 
same  principles  as  the  Court  applies  to  provisions  in  a  deed 
which  is  entirely  an  act  of  bounty,  and  a  voluntary  deed. 

Now,  as  regards  the  children  of  a  future  marriage  there  is  a 
decision  strongly  against  that ;  for,  what  is  meant  by  volunteers  ? 
Probably,  and  as  I  think  it  was  put,  by  volunteers  is  meant  per- 
sons at  whose  suit  the  Court  would  not  enforce  a  contract  as 
against  the  settlor.  If  there  is  a  contract  for  value,  then,  with 
the  exception  which  I  shall  mention,  no  person  who  is  not  a  party 
to  the  contract  can  enforce  it.  But  there  is  an  exception.  There 
is  an  old-established  exception,  that  in  a  marriage  settlement  the 
children  of  the  marriage  can  enforce  it,  although,  of  course,  they 
could  not  by  possibility  be  parties  to  the  contract ;  and  there  is  a 
decision  of  Lord  Justice  Fry,  when  Judge  of  first  instance,  in 
Gale  V.  Gale  (1),  where  he  extended  that  exception  so  as  to  allow 
children  of  a  former  marriage  to  enforce  a  settlement  made  by 
their  mother  when  she  was  entering  into  a  second  marriage,  and 
he  relied  upon  a  decision  of  Lord  Hardiviche  in  Newstead  v. 
Searles  (2),  where  the  question  was  slightly  different,  namely, 
whether,  as  regards  persons  not  children  of  the  marriage,  the 
limitation  in  their  favour  could  be  considered  as  voluntary  so  as 
to  be  defeated  by  a  purchaser  on  a  subsequent  sale  for  value ;  and 
Lord  Hardwicke  decided  in  the  negative. 

But,  I  do  not  go  upon  that  point.  What  I  look  upon  is  this — 
that  it  is  a  mistake  altogether  to  apply  to  a  provision  in  a  marriage 
settlement,  although  one  of  a  voluntary  character,  the  same  rules 
as  the  Court  acts  upon  in  considering  whether  a  voluntary  deed 
is  one  which  the  settlor  can  set  aside. 

The  covenant  as  to  future  property  was  undoubtedly,  as  I  think 
I  shall  shew  presently,  one  of  the  stipulations  contained  in  the 
contract,  the  terms  of  which  were  settled  on  behalf  of  the  in- 
tended wife  by  her  father  with  the  intended  husband.  And  if  it 
is  one  of  the  stipulations  of  the  contract,  it  is  in  my  mind  a 
mistake  to  say  that  this  is  altogether  an  act  of  bounty  by  the 
settlor,  which  is  to  be  set  aside  if  the  wife  shews  either  that  she 
(1)  6  Ch.  D.  144.  (2)  1  Atk.  265. 
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did  not  understand  it,  or  that  she  was  not  properly  advised  as 
to  the  effect  of  it.  On  that  point  I  may  refer  to  a  case  some- 
what similar  to  that  before  Lord  Hardiviehe,  namely,  Clarice  v. 
Wright  (1),  where  Lord  BlacJcburn  and  Willes,  J.,  and  also  Code- 
hum,  C.J.,  agreed  in  deciding  that  a  limitation  to  the  illegiti- 
mate son  of  the  wife,  being  the  settlor,  was  not  void  so  that  a 
subsequent  purchaser  for  value  could  defeat  it.  There  Lord 
Blacklmrn,  in  delivering  his  judgment,  made  observations  which 
should  be  borne  \\\  mind  in  dealing  with  a  case  like  this.  His 
Lordship  said  (2) :  "  The  marriage  bargain  is  like  any  other 
mutual  agreement  in  which  there  are  many  terms, — the  promise 
by  the  one  party  to  be  bound  by  all  the  terms  as  a  consideration 
for  the  promise  of  the  other  party  to  be  bound  by  all  the  terms, 
so  that  none  of  them  are  without  consideration ;  though  it  would 
be  quite  possible  that  other  matters  mentioned  at  the  same  time 
were  not  made  part  of  the  terms  of  the  bargain  and  were  there- 
fore, without  consideration."  That  case  related  to  real  estate,  and 
its  circumstances  were  different  from  those  of  the  present ;  but 
to  my  mind  it  applies  to  cases  where  there  has  been  a  bargain 
between  the  parties.  Although  some  of  the  persons  who  take  a 
benefit  from  the  bargain  cannot  actively  enforce  it  against  the 
parties  to  the  contract,  yet  you  cannot,  in  my  opinion,  look  at 
any  of  the  terms  of  that  contract  as  matters  to  be  dealt  with  just 
as  if  there  were  no  contract  at  all ;  just  as  if  the  settlement  or  the 
provisions  in  question  were  contained  in  a  deed  which  proceeded 
entirely  upon  the  bounty  of  one  of  the  parties. 

Now  if  we  had  to  decide  here  whether  the  lady  did  in  fact  know 
of  these  provisions,  I  should  come  to  the  conclusion  upon  the 
evidence — and  Lord  Justice  Zopes  takes  the  same  view — that  she 
did  in  fact  know  of  them.  She  does  not  say  that  she  did  not 
know  of  them,  and  there  is  a  conversation  spoken  of  by  her  elder 
brother  in  which  she  says  that  he  did  explain  to  her  that  in  the 
event  of  her  not  having  children  the  property  would  go  back  to 
her  brothers  and  sisters.  Those  were  then  the  persons  who  would 
be  her  next  of  kin  after  her  father's  death.  It  was  not  contem- 
plated that  the  father  would  survive  her.  She  does  not  deny 
that  she  had  that  conversation  :  all  she  says  is  this  :  "  I  did  not 
(1)  6  H.  &  N.  849.  (2)  6  H.  &  N.  863. 
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intend  to  ignore  my  husband."  This  clearly  shews  that  it  was 
known  to  her  that  the  matter  was  under  consideration,  and  what 
she  says  now  is  that  she  did  not  think  that  her  husband  would 
be  excluded  by  the  terms  of  the  settlement  made.  The  father 
acted  for  his  daughter.  William^  the  younger  brother,  who  was 
a  solicitor,  rather  unfortunately  took  upon  himself  to  prepare  the 
settlement,  as  he  thought  in  accordance  with  his  father's  views. 
He  originally  prepared  the  settlement,  not  giving,  as  regards 
the  ultimate  limitations  of  the  property  then  settled  by  the 
father,  any  power  of  appointment  to  the  wife,  but  the  husband 
suggested  that  the  wife  should  have  that  power  generally.  It 
was  brought  to  the  father's  attention.  The  father  objected,  then 
yielded  as  regards  the  £1000,  but  declined  to  yield  as  regards 
the  after-acquired  property,  and  said  :  "  There  cannot  be  intro- 
duced any  power  given  to  the  wife  which  will  enable  her  to 
take  this  away  from  her  own  father  and  give  it  to  her  husband 
or  anybody  else."  That  shews  that  it  was  distinctly  part  of  the 
bargain  which  was  entered  into  on  behalf  of  the  lady  by  her 
father.  She  trusted  her  father,  and  in  my  opinion  rightly,  and 
although  some  people  might  say  that  this  was  not  such  a  settle- 
ment as  they  would  have  advised  or  executed,  yet,  in  fact,  it  was 
made  without  any  evil  intention,  without  any  intention  to  deprive 
her  of  a  power  which  she  ought  to  have,  and  was  insisted  on  by 
the  father  at  the  time  when  he  was  negotiating  with  the  intended 
husband  as  to  the  terms  of  the  settlement.  Mr.  Justice  Kekewich 
does  not  find,  and  this  is,  I  think,  a  material  circumstance,  that 
the  lady  did  not  in  fact  know  of  this  term  of  the  settlement.  If 
he  had  done  so  after  having  seen  the  witnesses,  there  would  be 
a  difficulty  in  coming  to  a  contrary  conclusion  ;  but  I  do  not  base 
my  decision  on  tliis  ground.  I  decide  the  case  upon  the  ground 
that  the  lady  knew  that  her  father  was  negotiating  with  her  in- 
tended husband ;  that,  as  she  herself  says,  she  entirely  trusted 
her  father  to  do  what  was  best,  and  that  she  knew  there  was  con- 
sideration of  the  question  as  to  how  her  property  should  be 
settled  in  the  events  which  have  happened,  and  that  in  those 
events,  though  she  did  not  wish  to  ignore  her  husband,  it  should 
go  to  her  next  of  kin  excluding  him.  After  this  length  of  mar- 
ried life  she  is  now  willing  to  do  what  she  can  for  her  husband. 
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but  we  cannot  on  that  ground  alter  the  deed  entered  into  and  0.  A. 
executed  by  the  parties,  without  its  being  shewn  that  at  the  time  1887 

when  that  deed  was  executed  there  was  some  definite  arrange-  Tucker 

ment  in  accordance  with  which  the  settlement  ought  to  have  Bennett 

been  prepared  as  it  is  now  desired  to  rectify  it.   

^     ^  ^  ^         ^  Cotton,  L.J. 

Mr.  Justice  KeJcewicli  does  not  say  that  he  disbelieves  any  of   

the  witnesses,  and  unless  we  are  to  disregard  all  the  evidence  we 
must  come  to  the  conclusion  that  the  ultimate  limitation  as  it 
now  stands  was  a  matter  insisted  upon  by  the  father,  and  known 
by  him  to  be  inserted  in  the  settlement.  And  it  seems  to  me 
not  to  be  unreasonable  that  this  should  be  so,  for  although  the 
lady  had  reversionary  property  which  did  not  come  to  her  from 
her  father,  and  has  since  fallen  in,  what  was  then  contemplated 
was,  no  doubt,  property  which  would  come  to  her  from  her  father, 
because,  as  she  admits,  though  she  did  not  rely  upon  any  posi- 
tive statement  of  her  father,  she  understood  that  she  and  the 
other  members  of  the  family  would  at  his  death  share  equally 
in  his  property.  That  may  account,  if  it  is  necessary  to  do  so, 
for  the  father  desiring  that  there  should  be  a  provision  that,  if 
his  daughter  was  to  have  property  from  him,  it  should  not  go 
away  from  his  family,  but  if  there  were  no  children  of  the  mar- 
riage should  go  to  his  own  family.  There  is  no  suggestion 
of  any  other  intention  than  this.  According  to  the  evidence, 
on  the  morning  of  the  marriage,  when  the  settlement  was  being 
executed,  the  lady  asked  her  brother  William  whether  it  con-  ^ 
tained  the  usual  provisions.  She  says  that  she  asked  him  Is 
it  all  right  ?  "  and  he  said  "  Yes."  Undoubtedly  it  was  right  in 
accordance  with  the  instructions  given  by  the  father,  who  was 
acting  for  his  daughter  in  the  usual  way  in  which  a  father  would 
act  under  such  circumstances.  And  in  what  she  says  there  is 
nothing  at  all  to  contradict  it,  or  shew  that  he  was  not  acting  for 
the  best.  She  said,  I  trusted  my  father  to  do  what  he  thought 
best." 

I  will  now  refer  to  the  two  cases  which  were  cited  by  Mr.  War- 
mington.   One  of  them,  Smith  v.  Ilife  (1),  before  Yice-Chancellor 
Bacon,  is  to  my  mind  a  somewhat  extraordinary  case,  and  unless 
it  can  be  explained  in  some  way  which  is  not  apparent,  I  should 
(1)  Law  Eep.  20  Eq.  666,  668. 


14 


CHANCEEY  DIVISION.  [VOL.  XXXVIII. 


C.  A. 

1887 

Tucker 

V. 

Bennett. 

C!ottoD,  L.J. 


not  agree  with.  it.  In  that  case  there  was  a  marriage  of  an  infant 
ward  of  Court  long  before  the  Infants  Settlement  Act,  and  the 
settlement  was  one  which  the  husband  was  required  to  make, 
depriving  him  of  the  rights  which  he  would  otherwise  get  by  the 
marriage.  But  after  some  years  the  lady  came  and  said  this  was 
not  what  she  intended.  That  really  could  not  alter  the  settle- 
ment. It  was  not  her  settlement;  it  was  a  settlement  insisted 
on  by  the  Court  for  her,  and  I  think  it  is  evident  that  the  matter 
could  not  have  been  presented  to  the  yice-Chancellor  in  such  a 
way  that  he  could  consider  whether  under  the  circumstances  it 
would  be  right  to  vary  the  settlement.  For  what  he  said  was 
this :  "  The  case  before  the  late  Master  of  the  Kolls  of  Wolterheeh 
V.  ^(xrroi(;(l),  though  it  proceeded  on  facts  which  are  not  present 
here,  is  an  authority  as  to  the  jurisdiction  of  the  Court."  Now 
what  was  Wolterheeh  v.  Barrow  ?  It  was  a  case  where,  on  the 
instructions  for  the  settlement  being  produced,  it  was  found  that 
they  were  contrary  to  what  was  contained  in  the  deed  executed. 
Now  no  one  for  a  moment  doubts  that  where  it  is  shewn  that  the 
actual  contract  and  intention  of  the  contracting  parties  was  dif- 
ferent from  that  which  is  expressed  in  the  deed,  the  Court  has 
jurisdiction  to  alter  it.  But  there  is  an  enormous  difference 
between  altering  a  settlement  under  these  circumstances,  and 
altering  a  settlement  where  there  is  no  evidence  whatever  that 
there  was  a  different  intention  at  the  time  when  the  deed  was 
executed,  as  is  the  case  here. 

In  my  opinion  we  cannot  consider  that  the  case  of  Smith  v. 
lli;ffe  (2)  in  any  way  supports  the  contention  of  the  Respondent 
here.  And  if  it  intended  to  lay  down  as  regards  settlements  any 
different  principle  from  that  which  has  hitherto  prevailed,  all  I  can 
say  is  that,  with  great  respect  to  the  Vice-Chancellor,  I  cannot 
follow  Smith  V.  Iliffe.  The  other  case  to  which  Mr.  Warmington  re- 
ferred in  support  of  his  contention  was  Wollaston  v.  Tribe  (3).  That 
was  also  the  case  of  a  marriage  settlement,  and  there  some  years 
after  the  marriage,  there  having  been  no  children,  and  the  husband 
being  dead,  the  lady  came  and  gave  evidence  shewing  that  her 
instructions  to  her  solicitor  (she  beingapparently  the  only  person 

(1)  23  Beav.  423.  (2)  Law  Eep.  20  Eq.  666,  668. 

(3)  Law  Eep.  9  Eq.  44.  , 
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who  had  taken  part  in  the  negotiations  for  the  settlement)  were  0.  A. 

not  in  accordance  with  the  terms  of  the  settlement.  If  the  Master  1887 

of  the  Kolls  thought  the  evidence  was  uncontradicted  and  suf-  Tucker 

ficient  it  would  be  right  to  so  decide,  but  I  should  very  much  jsennett 

hesitate  to  say  that  it  was  really  actino^  in  accordance  with  the   

/  ./  o  Cotton,  L.J. 

principles  which  the  Court  has  acted  upon.  It  requires  very  clear   

and  distinct  evidence  to  shew  that  there  was  some  different  inten- 
tion at  the  time  when  the  settlement  was  executed,  and,  with  the 
exception  of  this,  there  is  hardly  a  single  case  where  many  years 
after  the  settlement  was  executed^  on  mere  parol  evidence,  un- 
contradicted because  there  was  no  one  to  contradict  it,  the  Court 
has  altered  a  deed  because  one  of  the  parties  afterwards  desired 
that  it  should  not  stand  as  it  was  executed. 

In  my  opinion  these  cases,  even  treating  them  as  good  autho- 
rities, will  not  support  the  contention  of  Mr.  Warmington ;  and 
I  think  that  the  judgment  of  Mr.  Justice  Kehewich  ought  to  be 
reversed. 

Lopes,  L.J.,  then  read  the  judgment  of  Sir  James  Hannen, 
which  was  as  follows  : — 

I  think  that  the  decision  of  this  case  turns  upon  the  answer  to 
be  given  to  the  question  whether  the  Plaintiff  was  informed  of 
and  assented  to  the  settlement  being  drawn  in  such  a  way  as  in 
the  events  which  have  happened  would  prevent  her  having  the 
power  to  dispose  of  her  after-acquired  property.  This  is  a  ques- 
tion of  fact  which  the  Judge  had  to  determine  upon  a  considera- 
tion of  the  testimony  of  all  the  witnesses  whom  he  heard  and  saw 
at  the  trial,  and,  after  reading  all  the  evidence,  I  am  not  pre- 
pared to  say  that  the  conclusion  at  which  Mr.  Justice  Kekewich 
arrived  is  incorrect. 

Lopes,  L.J. : — 

This  is  an  action  brought  by  Mrs.  Tucker  to  have  her  marriage 
settlement  dated  the  26th  of  July,  1871,  rectified  by  introducing 
language,  which,  with  regard  to  the  after-acquired  property  will 
give  her  a  power  of  appointment  by  will,  in  the  event  of  her 
dying  in  the  lifetime  of  her  husband,  and  an  absolute  property 
in  the  event  of  her  surviving  him. 
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0.  A.         In  my  opinion,  it  requires  strong  evidence  to  justify  the  recti- 
1887       fication  or  setting  aside  of  an  instrument  under  seal ;  and  when 
Tu^EE     ^^^^  instrument  is  a  marriage  settlement  the  Court  is  bound  to 
act  with  extreme  caution,  because  it  is  impossible  to  recall  the 
marriage,  or  to  remit  the  parties  to  the  same  position  in  which 
they  were  before  the  marriage. 

The  Court  must  look  at  the  intention  of  the  parties  at  the 
time  when  the  deed  was  executed,  and  not  what  would  have  been 
their  intent  if,  when  they  executed  it,  the  result  of  what  they  did 
had  been  present  to  their  minds. 

The  terms  of  the  settlement  have  been  fully  gone  into,  and  I 
need  not  restate  them.  It  was  contended  that  the  settlement 
could  not  be  rectified  on  several  grounds,  all  of  which  Mr.  Justice 
Kekewich  has  decided  against  the  Defendant. 

Taking  the  view  I  do  of  the  evidence  it  is  immaterial  to  con- 
sider those  grounds.  I  only  propose  to  allude  to  one  of  them. 
It  was  contended  that  the  father  was  not  the  agent  of  the 
daughter  in  making  the  settlement.  Mr.  Justice  Kekewich  says. 
It  has  been  argued  strenuously,  and  with  apparent  confidence, 
that,  in  a  case  like  this,  the  father  is  the  natural  agent  for  a 
daughter  engaged  to  be  married,  and  about  to  settle  property 
coming  to  her  through  him.  So  far  as  I  am  concerned  I  think 
the  sooner  any  such  notion  is  dissipated  the  better.  I  think  the 
father  is  the  natural  agent  of  the  daughter  for  many  purposes, 
for  instance  to  receive  either  directly  or  through  the  solicitor  of 
the  husband  the  husband's  proposals,  to  submit  either  through 
his  solicitor  or  directly  the  proposals  on  behalf  of  the  daughter, 
and  it  may  be  that  until  a  very  late  period  it  is  not  necessary,  or 
in  some  cases  not  even  desirable,  that  the  daughter  should  be 
separately  represented,  and  have  some  person  acting  for  her  pro- 
tection to  see  that  what  is  right  is  done  for  her.  But  undoubtedly 
at  some  time  or  other  the  daughter  should  be  represented  in  that 
way,  and  at  some  time  either  a  legal  adviser,  or  somebody  com- 
petent to  take  his  place,  should  step  in,  and  say  whether  the  pro- 
posals and  the  way  in  which  the  proposals  are  carried  out  in  the 
settlement  are  right  and  proper  in  the  daughter's  interest.  I 
cannot  doubt  or  allow  it  to  be  doubted,  and  my  experience  certainly 
is,  that  that  is  done  in  such  cases  when  business  is  properly 
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conducted  in  a  business-like  manner,  and  it  seems  to  me  to  be  only  C.  A. 
right  and  proper."  1887 

I  read  this  passage  at  length  because  I  think  it  has  influenced  Tuckee 
the  Judge's  mind  in  coming  to  his  decision.  He  evidently  thinks  bennett 
that  a  daughter  about  to  be  married  ought  at  some  time  to  be 
separately  represented  by  a  solicitor  or  legal  adviser  to  protect 
her  interests,  and  that  when  all  the  property  about  to  be  imme- 
diately settled  is  coming  from  the  father,  and  the  father  and 
daughter  are  living  on  the  most  affectionate  terms. 

I  entirely  dissent  from  the  view  of  the  learned  Judge.  Is  it 
to  be  said,  when  a  man's  daughter  is  about  to  be  married  that  in 
addition  to  the  family  solicitor,  who  generally  prepares  the  settle- 
ment, another  solicitor  is  to  be  employed  to  watch  the  daughter's 
interests  and  protect  her  against  her  own  father  ? 

A  father  living  on  affectionate  terms  with  his  daughter  is  the 
proper  person  to  recommend  and  advise  her,  and  her  natural 
agent  in  matters  relating  to  the  preparation  of  her  marriage 
settlement,  and  in  my  opinion  there  is  no  occasion  for  any  inde- 
pendent legal  advice  beyond  that  of  the  family  solicitor. 

But  it  is  not  a  case  of  natural  agency  here.  There  is  express 
evidence  of  actual  agency.  The  Plaintiff  herself  unreservedly 
says  in  her  evidence,  "I  trusted  to  my  father  to  do  what  he 
pleased  and  what  he  thought  right."  "  I  left  it  entirely  to  my 
father." 

The  Plaintiff  was  twenty -two  years  of  age,  was  the  amanuensis 
of  her  father,  and  her  relations  with  him  were  exceptionally 
confidential. 

I  cannot  understand  how  in  these  circumstances  it  can  be  said 
that  the  father  was  not  the  agent  of  the  daughter,  so  as  to  bind 
her  to  the  settlement,  even  if  it  had  not  been  explained  to  her, 
and  if  she  had  not  thoroughly  understood  and  assented  to  it. 
But  was  the  settlement  explained  to  her,  and  did  she  understand, 
and  was  it  her  intention  that  she  should  have  no  power  in  de- 
fault of  issue  of  disposing  of  the  after-acquired  property,  and 
that  after  her  death  it  should  go  to  her  next  of  kin  ? 

It  appears  to  me  the  evidence  is  all  one  way ;  I  have  read  it 
carefully  more  than  once. 

I  cannot  see  that  the  learned  Judge  considered  the  question 
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0.  A.  of  her  intention  at  the  time.  Nor  does  he  find  one  way  or 
1887       another  on  this  most  important  point. 

Tucker  The  case  was  not  conducted  in  the  regular  way.  At  the  end 
of  the  opening  of  the  Plaintiff's  case  the  learned  Judge  called 
upon  the  Defendants,  and  the  Plaintiff  was  called  on  in  reply. 

Mr.  W.  Bennett  was  the  first  witness  called.  He  says  on  the 
occasions  when  he  went  to  Bruton  to  see  his  father  about  the 
settlement  he  always  discussed  the  settlement  with  his  sister; 
he  says  he  explained  to  her  the  trusts  of  £1000,  and  also  the 
trusts  of  the  after-acquired  property ;  he  discussed  all  the  trusts 
of  the  settlement  with  her.  He  says  he  explained  to  her  that  he 
had  had  an  interview  with  her  father  in  consequence  of  a  letter 
from  her  intended  husband,  and  that  he  had  done  his  best  with 
his  father  to  induce  him  to  give  the  power  of  disposition,  but 
that  he  could  not  get  him  to  do  so  beyond  the  £1000;  that  he 
did  all  he  could  in  the  matter  at  the  time  to  get  his  father  to 
extend  it,  but  he  would  not ;  and  then  he  says,  "  I  explained  all 
this  to  my  sister." 

Thomas  Bennett  is  also  called,  and  he  confirms  his  brother's 
testimony  in  every  respect ;  and,  amongst  other  things,  he  says 
that  his  sister,  when  he  explained  what  was  done  with  regard  to 
the  after-acquired  property,  said  she  thought  it  was  quite  right 
if  she  had  no  children  that  her  after-acquired  property  should  go 
to  her  brothers  and  sister.  The  evidence  of  neither  of  the 
brothers  is  displaced  in  cross-examination. 

Mrs.  Tucker  is  called  in  reply.  She  does  not  contradict  this 
evidence  of  her  brothers,  but  she  says :  "  I  don't  remember  say- 
ing I  thought  it  was  right  if  I  had  no  children  that  the  money 
should  go  back  to  my  brothers  and  sisters.  I  may  have  said  so. 
I  did  not  intend  to  ignore  my  husband." 

If  the  evidence  is  believed,  in  my  opinion  it  is  impossible  to 
come  to  any  other  conclusion  but  that  the  settlement  was  fully 
discussed  with  the  Plaintiff  and  explained  to  her,  and  that  she 
well  understood  that  if  she  had  no  children  the  after- acquired 
property  would  go  to  her  relatives  ;  and  that  it  was  her  intention 
that  this  should  be  provided  for  in  the  settlement. 

But  it  is  suggested  that  the  learned  Judge  did  not  believe  th< 
witnesses  for  the  defence.    I  know  no  reason  why  he  should  not] 
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Bennett. 
Lopes,  L.J. 


It  appears  to  me  that  he  forgot  the  long  tinie  that  had  elapsed      0.  A. 
since  William  Bennett  prepared  the  settlement,  and  sometimes  he  1887 
appears  to  attribute  to  the  witness  a  desire  to  evade  the  question,  tucker 
when  in  truth  the  witness  is  over-anxious  to  be  accurate. 

But  the  learned  Judge  does  not  say  he  disbelieves  the  wit- 
nesses ;  on  the  contrary,  he  says,  in  the  last  passage  of  his 
judgment :  "  I  am  satisfied  that  every  one  desired  and  intended 
to  act  honestly  as  regards  the  others.  I  do  not  think  that  any 
one  is  to  blame  except  for  an  excess  of  kind  intention  not  pur- 
sued in  a  practical  and  convenient  manner,  and  therefore  I  am 
very  unwilling  that  any  party  should  suffer  in  the  matter  of 
costs  on  account  of  such  mistakes."  What  mistakes  ?  I  presume 
the  learned  Judge  must  mean  mistakes  in  not  employing  an 
independent  solicitor  for  the  daughter.  With  regard  to  this 
matter,  I  have  already  expressed  my  opinion.  If  the  learned 
Judge  means  mistakes  in  the  evidence  of  the  two  Bennetts  I  do 
not  follow  him.  They  gave  evidence  of  facts  and  conversations 
specifically.  They  could  not  be  mistaken.  They  were  either 
telling  the  truth  or  saying  that  which  was  false.  I  do  not  think 
the  learned  Judge  can  be  referring  to  their  evidence  with  regard 
to  what  took  place  between  them  and  the  Plaintiff  about  the 
settlement,  for,  as  I  have  said  before,  he  does  not  in  his  judgment 
deal  with  the  Plaintiff's  intention  at  the  time,  a  matter,  to  my 
mind,  all  important  in  this  case. 

Probably  the  Plaintiff  when  the  settlement  was  prepared  and 
executed  expected  that  there  would  be  children  of  the  marriage, 
and  it  may  be  she  did  not  appreciate  the  result  of  what  was  being 
done  in  respect  of  the  after-acquired  property  ;  but  this  will  not 
avail  her,  or  entitle  her  to  a  rectification,  if  she  at  the  time 
understood  and  assented  to  the  devolution  of  the  after-acquired 
property  as  provided  by  the  settlement,  or  made  her  father  her 
agent  to  negotiate  and  arrange  the  terms  of  the  settlement. 

I  see  no  case  for  a  rectification,  and  think  the  appeal  should 
be  allowed. 

Solicitors  for  Appellant :  Bolton,  Bohlins,  Bush  &  Co, 
Solicitors  for  Kespondent :  Bolton  c&  Mote, 

W.  W.  K. 

C  2  1 
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C.  A.  In  re  E.  BULWEE  LYTTON'S  WILL. 

1888  KNEBWOETH  SETTLED  ESTATES. 

Jm^9.  [1887    L.  1781.] 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  26 — Permanent  Imjprovement 
of  Settled  Property — Scheme — Approval — Extra  Expenditure — Application 
of  Capital  Money  in  payment. 

In  carrying  out  a  scheme,  which  has  been  duly  approved  by  the  trustees, 
for  improvements  of  permanent  benefit  to  the  settled  estate,  extra  expen- 
diture, not  included  in  the  contract  forming  part  of  the  scheme  submitted 
to  the  trustees,  may  be  charged  on  capital  moneys  part  of  the  settled  estate 
in  the  hands  of  the  trustees,  where  such  extra  expenditure  is  incidental  to 
and  has  properly  been  incurred  in  a  due  execution  of  the  scheme,  and 
where  the  approval  of  the  trustees  has  been  general,  and  not  limited  to 
the  particular  amount  mentioned  in  the  contract. 

Appeal  from  the  refusal  by  Mr.  Justice  Stirling  in  Chambers 
to  allow  payment  out  of  capital  moneys  subject  to  the  trusts  of 
the  settlement  of  the  Knehworth  estates,  of  certain  expenses  in 
excess  of  the  original  estimate,  which  had  been  incurred  in 
carrying  out  a  scheme,  approved  by  the  trustees,  for  the  per- 
manent improvement  of  the  property,  of  which  the  Applicant, 
Lord  Lytton,  was  tenant  for  life,  by  providing  an  additional  water 
supply. 

In  1882  a  sale  of  a  portion  of  the  Knehvorth  settled  estates 
as  a  site  for  a  station  on  the  Great  Northern  Bailway  was  sanc- 
tioned by  the  Court  with  a  view  to  rendering  the  adjoining 
portions  of  the  property  available  for  building  purposes.  The 
existing  supply  of  water  was,  however,  wholly  inadequate,  and  in 
1885  Lord  Lytton  instructed  his  surveyor,  Mr.  Franklin,  to  pre- 
pare a  report  which  could  be  used  as  the  basis  of  a  scheme  to  be 
submitted  to  the  trustees  for  their  approval.  Franhlin  accord- 
ingly drew  up  a  report  advising  that  by  deepening  an  old  well 
and  pumping  the  water  up  to  a  tower  recently  added  to  Kneh- 
worth House,  a  practically  inexhaustible  supply  of  water  would  be 
obtained  for  the  use  of  the  mansion-house,  and  also  for  distribu- 
tion over  the  area  intended  to  be  laid  out  as  a  building  estate. 
Plans  and  a  specification  of  the  work  to  be  done  accompanied 
the  report  and  were  submitted  for  tender,  and  in  May,  1885,  a 
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contract  was  entered  into  with  Spencer^  Garter  &  Co.  for  execu-  c.  A. 
tion  of  the  works  mentioned  in  the  specification  at  a  cost  of  1888 
£993  13.9. 

A  scheme,  which  referred  to  FranlcUn's  report  and  the  contract  Bulwer 

'  ^  Lyttom  s 

with  Spencer,  Carter  &  Co.,  was  submitted  by  Lord  Lytton  to  the  Will. 
trustees  for  their  approval,  and  to  obtain  their  sanction  to  the  ^s^t^le^^ 
application  of  so  much  of  the  capital  moneys  under  their  con-  Estates. 
trol  as  might  be  necessary  for  enabling  them  to  adopt  the  con- 
tract already  entered  into.    The  trustees,  by  their  solicitors, 
approved  of  the  scheme  in  July,  1885,  and  nominated  as  their 
surveyor  for  the  purposes  thereof  Franklin,  whose  appointment 
was  duly  approved  by  the  Land  Commissioners  in  August,  1885. 

In  carrying  out  the  works  comprised  in  the  scheme  it  was 
found  necessary  to  sink  the  well  to  a  much  greater  depth  than 
was  at  first  contemplated,  to  increase  the  size  of  the  engine- 
house,  and  to  provide  additional  hydrants.  The  expense  of  the 
extra  work,  which,  though  not  covered  by  the  express  terms  of 
the  original  contract,  had  been  certified  to  be  absolutely  neces- 
sary for  satisfactorily  and  effectually  carrying  out  the  scheme, 
and  as  of  permanent  benefit  to  the  estate,  exceeded  the  original 
estimate  by  about  £845.  Of  the  original  contract  price  of  £993 
the  contractors  had  already  received  £850,  and  the  question  was 
whether  the  tenant  for  life  was  entitled  to  an  order  under 
sect.  26,  sub-sect.  2,  of  the  Settled  Land  Act,  1882,  directing  the 
trustees  to  pay  the.  additional  amount  due  (£990)  out  of  capital 
moneys  in  th^ir  hands  forming  part  of  the  settled  estates. 

Mr.  Justice  Stirling  in  Chambers,  considering  himself  bound  by 
In  re  HotchJcin's  Settled  Estates  (1)  had  refused  to  make  any  order 
upon  the  summons  taken  out  by  Lord  Lytton,  and  from  such  refusal 
the  present  appeal  was  brought.  Of  the  £990  two  sums  amounting 
to  £200  represented  extra  work  relating  to  the  water  supply  of 
Knehworth  House,  but  any  claim  in  respect  of  this  £200  was 
withdrawn  by  Lord  Lytton, 

CozenS'Hardy,  Q.C.,  and  P.  B.  Lambert,  in  support  of  the  appeal 
by  Lord  Lytton,  the  tenant  for  life : — 

The  additional  expenditure  in  excess  of  the  sum  named  in  the 

(1)  35  Ch.  D.  41. 
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0.  A.      original  contract  has  been  necessarily  incurred,  and  is  incidental 

1888       to  the  proper  execution  of  the  scheme  for  improvements  autho- 

^J^g      rized  by  the  Settled  Land  Act,  1882,  s.  25  (xii.)  (xiii.),  and  has 

BuLWEB  j)een  certified  to  be  beneficial  to  the  settled  estate.  The  approval 
Lytton  s  . 

Will,  given  by  the  trustees  pursuant  to  the  Act,  sect.  26,  sub-sect.  2, 
^Settled™  scheme  generally,  and  was  not  limited  to  the  parti- 

EsTATEs.  cular  estimate,  or  made  conditional  upon  the  works  being  done 
for  a  certain  price ;  and  though  the  trustees  before  giving  their 
approval  are  entitled  to  know  what  the  expenditure  will  be,  their 
functions  are  not  limited  to  an  approval  of  the  particular  esti- 
mate, and  nothing  more.  We  submit  that  the  requirements  of 
the  Act  (sect.  26)  having  been  fully  complied  with,  the  tenant 
for  life  is  entitled  to  an  order  authorizing  the  trustees  to  apply 
the  capital  money  in  their  hands  in  payment  of  the  work  com- 
prised in  the  improvements. 

In  re  Hotchkins  Settled  Estates  (I),  by  which  Mr.  Justice  Stirling 
considered  himself  bound  to  refuse  the  application,  does  not 
apply,  as  in  that  case  the  work,  although  an  improvement  within 
the  terms  of  the  Act,  was  done  without  any  scheme  having  been 
laid  before  the  trustees  for  their  approval,  and  the  Court  con- 
sidered that,  having  regard  to  the  requirements  of  sect.  26,  it 
had  no  power  to  make  the  order. 

Spencer  Butler,  for  the  trustees. 

Lord  Halsbury,  L.C.  : — 

In  this  case,  no  doubt,  various  difficulties  may  be  suggested  as 
to  the  meaning  of  the  word  "  scheme  "  as  used  in  sect.  26,  and  as 
to  the  limits  within  which  the  expenditure  authorized  is  to  be 
confined.  It  may  have  a  meaning  which,  if  narrowly  insisted 
upon,  would  render  the  Act  unworkable.  On  the  other  hand, 
when  trustees  have  given  their  approval  to  a  scheme  which 
limits  the  expenditure  to  a  certain  amount,  there  may  have  been  - 
so  wide  a  departure  from  the  scheme  as  approved  as  practically 
to  amount  to  the  substitution  of  a  new  scheme  for  that  which  has 
been  approved.  It  is  impossible  to  lay  down  any  general  rule  on 
the  subject.    Each  case  must  be  governed  by  its  own  particular 

(1)  35  Ch.  D.  41. 


VOL.  XXXVIII.]        CHANCEEY  DIVISION. 


23 


circumstances.  Looking  at  the  scheme  submitted  to  the  trustees,  0.  A. 
and  to  which  they  have  given  their  approval,  it  is  "substantially  1888 
a  scheme  for  improving  the  value  of  the  Knebworth  estate  by  ^^^e 

giving  it  the  character  of  a  building  estate,  and  requiring  the  lytton's 
execution  of  works  for  obtaining  and  storing  an  increased  supply  Will. 

of  water.    The  scheme  submitted  to  the  trustees  provided  for  "^I^ttled^^ 

getting  water  from  a  well  and  for  storing  the  water  so  got  in  a  Estates. 

tower,  from  which  by  gravitation  it  might  be  distributed  over  the  Lord  Haisbury, 

L.C. 

portions  of  the  estate  intended  for  building  purposes.    I  cannot   

but  think  that  the  trustees  in  giving  their  approval  to  the  scheme 
were  very  probably  misled  as  to  the  extent  of  the  outlay  that 
would  be  required ;  and  expenses  were  incurred  which  at  the 
outset,  when  the  scheme  was  submitted  to  them,  were  not  con- 
templated by  them  or  by  the  tenant  for  life.  Nevertheless  the 
substantial  feature  of  the  plan,  that  certain  works  were  to  be 
executed,  for  which  it  was  intended  to  charge  the  capital  moneys 
in  the  hands  of  the  trustees,  was  in  accordance  with  the  scheme 
which  was  originally  submitted,  and  although  the  sum  named  in 
the  original  contract  has  been  exceeded  I  am  of  opinion,  striking 
out  the  items  which  have  been  abandoned,  that  the  additional 
works  fall  substantially  within  the  plan  and  that  the  order  may 
be  made. 

Cotton,  L.J. : — 

I  should  add  nothing  if  it  were  not  a  case  of  some  importance 
under  the  Act,  and  one  which  for  the  first  time  raises  the  question. 
It  is  not  at  all  like  In  re  HotcliJcins  Settled  Estates  (1),  where  the 
work  was  done  without  any  scheme  having  been  submitted  either 
to  the  trustees  or  to  the  Court.  The  question  we  have  to  consider 
is  whether  the  works  which  have  been  done,  and  in  respect  of  which 
the  additional  expense  not  originally  contemplated  was  incurred, 
are  works  which  substantially  fall  within  the  terms  of  the  scheme 
which  was  submitted  to  and  approved  by  the  trustees.  It  must 
be  observed  that  their  approval  was  not  conditional  upon  the 
works  being  completed  for  the  sum  of  £993  only,  and  in  my 
opinion  the  additional  expense  (after  deducting  £200  in  respect 
of  items  which  have  been  abandoned)  was  incurred  for  works 

(1)  35  Ch.  D.  41. 
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0.  A.      which  were  incidental  to  and  necessary  for  the  proper  execution 

1888       of  the  improvements  which  had  been  sanctioned  by  the  trustees. 

The  scheme,  as  stated  by  the  Lord  Chancellor,  was  for  providing 

Stton^s    ^  sufficient  supply  of  water  by  deepening  one  of  the  wells  on  the 

Will.      estate  and  raising  the  water  to  a  tank  and  distributing  it  over 

Kkebworth  ij^Q  estate.    In  carrving:  out  that  scheme  it  was  found  that  the 
Settled  j  fc» 

Estates,  contractors  had  spent  more  than  was  originally  contemplated.  It 
Cotton,  L.J.  was  found  necessary  not  only  to  sink  the  well  deeper  than  had 
been  proposed,  but  also  to  provide  for  storing  the  water  by  making 
underground  headings  to  increase  the  size  of  the  tanks,  and  to  do 
various  other  things  which  all  fell  within  the  proper  execution  of 
the  scheme  which  had  been  approved,  but  which  had  not  been 
mentioned  either  in  the  scheme  or  in  the  specification.  Take 
the  case  of  the  extra  expenses  incurred  in  sinking  the  well  to  a 
greater  depth.  If  there  had  been  an  approval  by  the  trustees  of 
this  particular  work,  and  if  that  further  sinking  was  necessary  in 
order  effectually  to  carry  out  that  work,  then  I  think  that  it  would 
come  fairly  within  the  proper  execution  of  the  scheme  and  plan 
which  have  been  approved  by  the  trustees.  That  being  so,  I  think 
we  may  make  the  order  for  payment  of  the  amount  as  reduced 
by  excluding  the  items  amounting  to  £200  which  have  been 
abandoned. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion.  The  inquiry  which  we  have  to 
entertain  is  what,  in  fact,  is  the  scheme  which  was  approved. 
Was  the  scheme  which  was  laid  before  the  trustees  approved  as 
a  whole  or  in  part  only  ?  That  must  require  careful  consideration 
in  each  case.  It  is  obvious  from  sect.  26,  sub-sect.  1,  that  the  pro- 
posed expenditure  to  be  incurred  in  the  execution  of  the  scheme 
forms  a  substantial  part  of  every  scheme  which  is  to  be  laid  before 
the  Court  or  the  trustees,  and  the  approval  to  be  given  will  be 
one  which  will  have  some  reference  to  such  proposed  expenditure, 
without  necessarily  imposing  a  fixed  limit  as  to  expenses.  A 
scheme  may  be  approved  generally,  or  subject  to  conditions  as  to 
expenditure.  Probably  if  no  limit  were  specified  the  trustees 
would  be  considered  to  have  had  a  reasonable  limit  of  expenditure 
in  their  minds.    But  it  njay  be  that  the  scheme  may  be  general 


YOL.  XXXVIII.]  CHANCEKY  DIVISION. 


25 


without  any  condition.    Was  there  any  condition  imposed  in  0.  A. 

this  case  on  the  approval  of  the  scheme  which,  having  regard  1888 
to  the  end  proposed,  would  exclude  this  extra  expenditure  ?  I 

think  the  broader  view  entertained  by  the  Lord  Chancellor  and  lytton^s 

the  Lord  Justice  is  the  better  view,  and  that  the  scheme  approved  Will. 

was  a  general  one  for  supplying  the  estate  with  water,  and  that  "^set^^^ 

no  condition  was  imposed.  Estates. 

Appeal  allowed. 

Solicitors:  Lamhert,  Fetch,  &  ShaJcespear ;  Walker,  Martineau 
&  Co. 

F.  a.  A.  w. 


EASTON  V.  LONDON  JOINT  STOCK  BANK.  c^. 

'''''^  NOBTH,J. 

Costs — Taxation — Befreslier  Fees  to  Counsel — Appeal  from  Chancery  Division      Oct.  25. 
—Rules  of  Supreme  Court,  1883,  Order  lxv.,  r.  27,  suh-rr.  30,  37,  38,  48.  a. 


Where  the  hearing  of  an  appeal  from  the  Chancery  Division  occupies 
more  than  one  day,  the  Taxing  Master  has  a  discretion  to  allow  additional 
fees  to  counsel,  in  the  shape  of  a  daily  allowance  or  otherwise,  though  no 
viva  voce  evidence  has  been  adduced  before  the  Court  of  Appeal,  such  fees 
not  being  treated  as  refreshers  in  the  sense  in  which  refreshers  are  dealt 
with  on  taxation  as  fixed  sums,  but  as  an  allowance  by  way  of  addition  to 
the  original  fees,  on  the  ground  that  such  fees  have  by  miscalculation  been 
fixed  too  low.  This  discretion,  however,  is  to  be  exercised  with  jealousy, 
since  there  is  not  in  such  a  case  the  same  difficulty  in  fixing  the  proper 
fee  at  first  as  there  is  in  cases  where  oral  evidence  is  adduced,  the  pro- 
bability of  a  case  lasting  long  in  argument  being  a  matter  which  ought 
to  be  taken  into  account  at  the  time  of  delivering  the  brief. 

Order  of  North,  J.,  affirmed. 

Svenclsen  v.  Wallace  (1)  explained. 

Summons  by  one  of  the  Defendants  to  review  a  taxation  of 
costs.  The  question  was  whether  refresher  fees  to  counsel  could 
be  allowed  in  respect  of  the  hearing  of  an  appeal  from  a  judg- 
ment of  a  Judge  of  the  Chancery  Division  of  the  High  Court. 

The  appeal  in  the  present  case  was  by  the  Plaintiffs  from  a 
decision  of  Mr.  Justice  Pearson,  It  came  on  for  hearing  on  the 
29th  of  October,  1886.     The  hearing  occupied  four  days,  the 

(1)  16  Q.  B.  D.  27,  29,  30. 


1887 
Dec.  21. 

1888 
Jan.  25. 
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0.  A.      29th  and  30th  of  October,  and  the  1st  and  2nd  of  November. 
1888       Judgment  was  reserved,  and  on  the  12th  of  November,  1886,  the 
Easton     Court  dismissed  the  appeal,  with  costs  to  be  paid  by  the  Plain- 
LoN]DON     ^^^^  taxing  the  costs  of  the  first  Defendants,  the  London 

Joint  Stock  Joint  Stock  Banh,  the  Taxing  Master  disallowed  refresher  fees, 

 *      which  had  been  paid  to  their  counsel  for  the  last  three  days  of 

the  hearing  of  the  appeal.  The  Defendants  carried  in  objections 
to  this  disallowance,  stating  the  following  reasons :  "  It  has  been 
the  practice  in  proper  cases  to  allow  refreshers  to  counsel  in  the 
Court  of  Appeal,  and  this  practice  is  sanctioned  by  Order  Lxv., 
r.  27  (30),  and  by  the  judgments  delivered  in  Svendsen  v.  Wal- 
lace (2)." 

To  these  objections  the  Taxing  Master  replied  as  follows  :  "  The 
case  of  Svendsen  v.  Wallace  does  not  apply  to  appeals  in  the 
Chancery  Division.  In  the  Court  of  Chancery,  before  the  oral 
examination  of  witnesses  in  the  Court,  daily  refreshers  were  not 
allowed  nor  paid.  In  Harrison  v.  Wearing  (3)  the  decision  and 
reasoning  oi  Jessel,  M.E.,  are  quite  opposed  to  the  allowance  of 
daily  refreshers  on  appeals.'* 

The  summons  was  heard  before  Mr.  Justice  North  on  the  25th 
of  October,  1887. 

W.  D.  Bawlins,  for  the  summons  : — 

Under  the  Kules  of  the  Supreme  Court,  1883,  it  is  intended 
that  the  practice  as  to  costs  should  be  the  same  in  all  the  Divi- 
sions of  the  High  Court,  and  with  regard  to  appeals  from  what- 
ever Division  they  come,  unless  it  is  expressly  provided  to  the 
contrary  :  Order  lxv.,  rule  27,  sub-rules  30,  37,  38,  48  (4). 

(1)  34  Ch.  D.  95.  Sub-rule  30  :  "  As  to  any  work  and 

(2)  16  Q.  B.  D.  27,  29,  30.  labour  properly  performed  and  not 

(3)  11  Ch.  D.  206.  herein  provided  for,  and  in  respect  of 

(4)  Eule  27  of  Order  lxv.  provides  which  fees  have  heretofore  been  al- 
by  sub-rule  48  for  the  allowance  of  lowed,  the  same  or  similar  fees  are  to 
refresher  fees  "  when  any  cause  or  be  allowed  for  such  work  and  labour 
matter  is  to  be  tried  or  heard  upon  viva  as  have  heretofore  been  allowed." 
voce  evidence  in  open  Court,  if  the  Sub-rule  37  :  "The  rules,  orders, and 
trial  shall  extend  over  more  than  one  practice  of  any  Court  whose  jurisdic- 
day,"  but  there  is  no  express  provision  tion  is  transferred  to  the  High  Court 
for  allowing  refreshers  on  the  hearing  of  Justice  or  Court  of  Appeal,  relating 
of  an  appeal.  to  costs,  and  the  allowance  of  the  fees 
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The  practice  of  the  old  Common  Law  Courts  as  to  the  allowance      C.  A. 

of  refresher  fees  on  trials  of  actions  with  oral  evidence  was  I888 

adopted  in  the  Court  of  Chancery  after  oral  evidence  was  intro-  easton 

duced  there,  and  is  now  adopted  in  the  Chancery  Division  :  Har-     ^  ^• 

'  ^  London 

rison  v.  Wearing  (1)  ;  Brown  v.  Sewell  (2).  Joint  Stock 

,  Bank 

Formerly  refresher  fees  were  allowed  on  the  hearing  of  appeals   * 

from  the  Courts  of  Common  Law  to  the  Exchequer  Chamber,  and 
in  Svendsen  v.  Wallace  (3)  it  was  held  by  a  Divisional  Court  that, 
under  the  Eules  of  the  Supreme  Court,  1883,  such  fees  may  be 
allowed  on  the  hearing  of  an  appeal  from  the  Queen's  Bench 
Division.  There  is  but  one  Court  of  Appeal,  and  that  decision 
governs  the  present  case. 

[He  was  stopped  by  the  Court.] 

Grosvenor  Woods,  for  the  Plaintiffs  : — 

The  ratio  decidendi  of  Svendsen  v.  Wallace  was  that  the  old 
common  law  practice  remained  in  force.  The  Court  founded 
their  decision  on  sub-rule  30.  Their  attention  was  not  called  to 
sub-rule  37.  They  did  not  profess  to  be  dealing  with  or  altering 
the  old  practice  as  to  Chancery  Appeals.  On  such  appeals 
refresher  fees  had  not  been  "  heretofore  allowed "  within  the 
meaning  of  sub-rule  30.  Sub-rule  37  preserves  the  old  practice 
with  regard  to  appeals  from  each  Division.    Harrison  v.  Wearing 


of  solicitors  and  attorneys,  and  the  consideration  tlie  other  fees  and  allow- 

taxation  of  costs,  existing  prior  to  the  ances  to  the  solicitor  and  counsel,  if 

commencement  of  the  jorincipal  Act,  any,  in  respect  of  the  work  to  which 

shall,  in  so  far  as  they  are  not  incon-  any  such  allowance  applies,  the  nature 

sistent  with  the  principal  Act  and  and  importance  of  the  cause  or  matter, 

these  Eules,  remain  in  force  and  be  the  amount  involved,  the  interest  of 

applicable  to  costs  of  the  same  or  ana-  the  parties,  the  fund  or  persons  to 

logous  proceedings,  and  to  the  allow-  bear  the  costs,  the  general  conduct 

ance  of  the  fees  of  solicitors  of  the  and  costs  of  the  proceedings,  and  all 

Supreme  Court  and  the  taxation  of  other  circumstances ;   and  where  a 

costs  in  the  High  Court  of  Justice  and  party  is  entitled  to  sign  judgment  for 

Court  of  Appeal."  his  costs,  the  taxing  ofticer,  in  taxing 

Sub-sect.  38 :  "  As  to  all  fees  or  the  costs,  may  allow  a  fixed  sum  for 

allowances  which  are  discretionary,  the  costs  of  the  judgment." 

the  same  are,  unless  otherwise  pro-  (1)  11  Ch.  D.  206. 

vided,  to  be  allowed  at  the  discretion  (2)  16  Ch.  D.  517. 

of  the  taxing  officer,  who,  in  the  exer-  (3)  16  Q.  B.  D.  27.  . 
cise  of  such  discretion,  is  to  take  into 
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0.  A.      dealt  only  with  refreshers  at  the  trial  of  an  action  in  a  Court  of 
1888      first  instance.    Jessel,  M.K.,  then  pointed  out  that  the  reason  for 
Easton     allowing  refresher  fees  on  a  trial  was  that,  when  evidence  was  to 
London     ^®  given  viva  voce,  it  was  impossible  for  the  solicitor  to  tell  before- 
JoiNT  Stock  hand  how  long  the  trial  was  likely  to  last,  and  therefore  he  could 

 '      not  judge  what  was  the  proper  fee  to  mark  on  the  brief  of 

counsel.  That  reason  does  not  apply  to  the  hearing  of  an  appeal, 
where  the  evidence  already  taken  is  in  writing.  The  materials 
are  known  to  the  solicitor  when  he  prepares  the  brief,  and  he  is 
in  a  position  to  mark  a  fee  which  will  cover  everything.  It 
would  not  be  right  that  the  amount  of  the  fee  should  depend  on 
the  length  of  the  arguments ;  that  would  be  an  encouragement 
to  long  arguments.  If  the  practice  is  to  be  uniform  with  regard 
to  all  appeals,  the  old  Chancery  practice  ought  to  be  adopted. 
Edgington  v.  Fitzmaurice  (1)  shews  that  in  the  opinion  of  Mr.  Jus- 
tice Pearson  refresher  fees  could  not  be  allowed  on  the  hearing  of 
an  appeal. 

NOKTH,  J. : — 

The  Court  of  Appeal  is  one  Court,  entertaining  appeals  from 
the  Chancery  Division  of  the  High  Court,  the  Queen's  Bench 
Division,  the  Probate  Division,  the  Bankruptcy  Court,  the  Pala- 
tine Court  of  Lancaster^  and  other  jurisdictions.  In  almost  all 
cases  the  appeals  are  heard  without  viva  voce  evidence.  It  seems 
to  me  that  it  would  be  very  inconvenient  if  the  costs  of  an  appeal 
were  to  be  regulated,  not  by  the  amount  of  the  work  done,  but 
by  the  circumstance  from  which  Court  the  appeal  happened  to 
be  brought,  though  the  work  done  in  the  Court  of  Appeal  in 
respect  of  appeals  brought  from  different  Courts  might  be  of  pre- 
cisely the  same  character.  The  Kules  of  1883  appear  to  me  to 
be  a  code  regulating  the  practice  in  the  High  Court  and  the 
Court  of  Appeal  generally.  Svendsen  v.  Wallace  (2)  was  an  import- 
ant mercantile  case,  which  was  carried  to  the  House  of  Lords,  and 
no  doubt  the  question  of  the  refreshers  to  be  allowed  in  it  was  a 
serious  matter.  In  that  case,  as  in  the  present  case,  the  Taxing 
Master  had  held  that  he  ought  to  disallow  the  refreshers  alto- 
gether. Mr.  Justice  A.  L.  Smith  said  that  he  understood  that  the 
(1)  W.  K  1885,  p.  170;  33  W.  K.  913.  (2)  16  Q.  B.  D.  27. 
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Master  had  exercised  no  discretion,  but  had  decided  as  a  matter  of      C.  A. 

law  that  no  refreshers  could  be  allowed  in  any  case  on  an  argument  1888 

in  the  Court  of  Appeal.    In  the  same  way  in  the  present  case  I  Eastoit 

understand  that  the  Taxinsr  Master  has  exercised  no  discretion,     ^  ^• 

»  '  London 

but  has  held  that  refreshers  cannot  be  allowed  on  the  argument  Joint  Stock 

of  any  appeal  from  the  Chancery  Division.    He  has  drawn  a  line   * 

which,  in  my  opinion,  cannot  be  maintained.  I  think  the  rule  North^j. 
ought  to  be  the  same  from  whatever  Court  the  appeal  may  come. 
The  governing  principle  is,  that  the  procedure  in  all  branches  of 
the  Court  should  be  the  same,  and  this  has  been  recognised  in 
other  cases.  When  different  practices  formerly  existed  in  the 
Court  of  Chancery  and  the  Courts  of  Common  Law,  the  Court  of 
Appeal  has  held  that,  now  that  the  Courts  are  all  united,  the  more 
convenient  of  the  two  practices  should  be  followed.  The  case  of 
Svendsen  v.  Wallace  (1),  which  laid  down  the  practice  with  regard 
to  appeals  from  the  Queen's  Bench  Division,  was  decided  three 
years  ago,  and  I  think  it  is  more  convenient  that  it  should  be 
followed  with  regard  to  appeals  from  the  Chancery  Division.  I 
do  not  regard  the  rules  as  making  distinction  between  the  dif- 
ferent Divisions  of  the  Court.  [His  Lordship  referred  to  sub- 
rules  30  and  48  of  rule  27.]  I  should  feel  myself  bound  to  follow 
the  decision  in  Svendsen  v.  Wallace,  even  if  I  did  not  think  it  was 
right.  I  am  not  now  deciding  whether  refreshers  ought  to  be 
allowed  in  the  present  case;  I  only  decide  that  the  Taxing 
Master  has  power  to  allow  them,  if  he  thinks  fit  to  do  so.  It  is  a 
matter  for  his  discretion.  I  refer  the  case  back  to  him,  with  an 
expression  of  my  opinion  that  he  has  power  to  allow  refreshers. 
The  costs  of  the  summons  must  follow  the  event. 

W.  L.  C. 

The  material  part  of  the  order  as  drawn  up  was  :  "  This  Court, 
being  of  opinion  that  the  Taxing  Master  may,  if  he  thinks  fit, 
allow  refreshers,  doth  order  that  it  be  referred  back  to  the  Taxing 
Master  to  vary  his  certificate  accordingly." 

The  Plaintiffs  appealed,  and  the  appeal  was  opened  on  the  21st 
of  December,  1887. 

(1)  16  Q.  B.  D.  27. 
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0.  A.         Grosvenor  Woods j  for  the  Appellants  : — 

The  principle  as  to  daily  refreshers  is  enunciated  in  Harrison  v. 
Easton     Wearing  (1).   They  were  allowed  on  account  of  the  impossibility 
London     of  duly  estimating  the  proper  amount  of  fee  in  witness  cases 
Bank.     before  the  cause  came  on  for  trial.    That  case  shews  what  the 
practice  was  before  the  Kules  of  1883.   I  contend  that  Order  Lxv., 
rule  27,  sub-rule  48,  defines  the  only  case  in  which  daily  refresher 
fees  can  be  allowed.    Our  case  relates  only  to  refreshers  on  the 
appeal,  no  question  arises  as  to  those  on  the  hearing  below,  and 
the  case  comes  within  sub-rule  37,  which  preserves  the  Chancery 
practice.    Mr.  Justice  North  thought  himself  bound  by  Svendsen 
V.  Wallace  (2) ;  but  in  that  case  the  Court  went  on  sub-rule  30, 
and  held  that  the  Common  Law  practice  was  still  in  force.  That 
does  not  import  that  practice  into  appeals  from  the  Chancery 
Division.    I  submit  that  sub-rule  30  does  not  apply,  inasmuch 
as  there  is  an  express  rule  (sub-rule  48)  as  to  refreshers. 

Cotton,  L.J. : — 

Having  regard  to  sub-rule  37  we  think  we  ought  to  know  what 
the  practice  was  as  to  refreshers  in  appeals  to  the  Exchequer 
Chamber  and  in  appeals  to  the  Court  of  Appeal  in  Chancery 
before  the  Judicature  Acts.  The  appeal  will  stand  over  for  the 
Eegistrar  to  make  inquiry  into  the  practice. 

Fey,  L.  J.,  concurred. 

The  Eegistrar  accordingly  requested  the  Taxing  Master  to 
inform  the  Court — 

"  What  was  the  practice  with  regard  to  refresher  fees  in  witness 
causes  and  also  in  non-witness  causes  in  the  Court  of  Exchequer 
Chamber,  and  also  in  the  Court  of  Appeal  in  Chancery,  before 
1875,  when  the  Judicature  Acts  came  into  operation,  and  also 
between  1875  and  1883  when  the  new  Orders  came  into  opera- 
tion ?  " 

The  Taxing  Master  replied  as  follows  : — 

"In  the  earnest  desire  of  affording  your  Lordships  reliable 
information  I  have  conferred  with  my  colleagues  in  the  Chancery 
(1)  11  Ch.  D.  206.  (2)  16  Q.  B.  D.  27. 
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Division,  and  also  with  Master  Johnson  in  the  Queen's  Bench  C.  A. 
Division.  The  latter  Master  has  very  considerably  assisted  me  1888 
with  reference  to  the  Exchequer  Chamber  practice.  Easton 

"  With  your  Lordships'  permission  I  will  first  deal  with  the  London 
Court  of  Appeal  in  Chancery.  Joint  Stock 

"  The  practice  in  the  Court  of  Appeal  in  Chancery  before  1875   ' 

in  non-witness  causes  was  uniform  not  to  allow  daily  refresher 
fees,  the  only  refresher  fee  recognised  being  the  usual  sittings 
fee  of  £2  4s.  6d.  to  the  leader  and  £1  3s.  6d.  to  the  junior. 
Although  it  was  not  the  practice  to  allow  daily  refresher  fees,  the 
Chancery  Taxing  Masters  accorded  in  allowing  what,  in  their  dis- 
cretion, were  proper  fees  for  the  services  rendered,  and  where  the 
fee  given  on  the  brief  when  delivered  was  in  the  Master's  judg- 
ment insufficient,  they  uniformly  allowed  an  additional  or  further 
fee,  but  such  additional  or  further  fee  was  not  in  the  smallest 
degree  recognised  by  the  Masters  as  a  daily  refresher,  but  was 
considered  by  them  purely  and  simply  as  part  and  parcel  of  the 
proper  fee  on  the  hearing  of  the  appeal. 

"  The  propriety  of  the  practice  of  the  Chancery  Masters  of 
adding  to  the  original  fee,  in  contradistinction  to  recognising  the 
allowance  of  daily  refreshers,  is  illustrated  in  and  countenanced 
by  Edgington  v.  Fitzmaurice  (1).  I  have  not  forgotten  Smith  v. 
Bidler  (2)  (decided  by  Malins,  V.C.),  which  was,  no  doubt,  for  a 
short  time  authority  for  the  allowance  of  daily  refreshers  in  non- 
witness  actions.  Harrison  v.  Wearing  (3),  which  soon  followed, 
dissented  from  it,  and  the  latter  case,  being  in  accordance  with 
the  practice  in  the  offices  of  the  Chancery  Masters,  has  been 
followed  by  them. 

"  Before  1875  there  were  in  the  Court  of  Appeal  in  Chancery, 
or  in  fact  in  the  Chancery  Courts  of  first  instance,  very  few 
witness  actions.  Occasionally  there  might  be  one  (an  issue  or 
patent  cause),  but  they  were  few  and  far  between,  and  afforded 
little  opportunity  of  establishing  the  practice  on  the  subject ;  but, 
so  far  as  I  have  been  able  to  learn,  daily  refreshers  were  in  such 
cases  (that  is  where  witnesses  were  examined)  allowed  both  in  the 
Court  of  first  instance  and  in  the  Court  of  Appeal. 

(1)  29  Sol.  J.  650.  (2)  Law  Kep.  19  Eq.  473. 

(3)  11  Ch.  D.  206. 
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C.  A.         "  Between  1875  and  1883  non-witness  causes  were  dealt  with 
1888]      in  exactly  the  same  way  as  they  were  dealt  with  previously  to 
Easton     1875,  but  witness  actions  between  those  years  were  considered  in 
LoNiDON         light  of  nisiprius  actions,  and  daily  refreshers  were  recognised 
Joint  Stock  and  allowed. 

 '         "  As  to  the  practice  in  the  Exchequer  Chamber  : — 

"  The  practice  here  seems  to  have  been  muxih  the  same  as  the 
practice  in  the  Chancery  Division,  viz.,  where  it  was  in  the 
judgment  of  the  Master  proper  to  do  so,  he  allowed  such  further 
or  additional  fee,  either  daily  or  otherwise,  as  in  his  discretion 
was,  with  the  fee  marked  on  the  brief,  a  proper  fee  for  the  services 
rendered. 

"  I  observe  that  in  the  case  of  Svendsen  v.  Wallace  (1)  Mr.  Jus- 
tice Smith,  in  his  judgment,  states  *  that  before  these  rules  came 
into  force  it  is  conceded  that  refreshers  were  allowable  upon  the 
argument  of  special  cases  and  otherwise  in  the  Exchequer 
Chamber  and  afterwards  in  the  Court  of  Appeal.' 

"Excepting  as  I  have  stated  above  I  am  not  aware  of  the 
authority  for  this.  So  far  as  I  can  learn,  refreshers  or  further 
fees  were  always  in  the  discretion  of  the  Master  (Turnhull  v. 
Janson  (2)  ),  and  were  never  recognised  as  *  daily  refreshers,'  but 
were  regarded  as  further  or  additional  fees." 


On  the  25th  of  January,  1888,  the  appeal  came  on  again  before 
Lords  Justices  Cotton  and  Bowen. 

Grosvenor  Woods,  for  the  appeal : — • 

If  the  Court  is  against  me  on  the  point  that  the  case  is  settled 
by  sub-rule  48,  the  case,  I  contend,  is  within  sub-rule  37,  and  it 
has  to  be  considered  what  was  the  practice  before  the  new  rules. 

[Cotton,  L.J.,  here  read  the  certificate  of  the  Taxing  Master 
in  answer  to  the  question  proposed  to  him.] 

The  Taxing  Master  here  went  upon  that  principle,  he  considered 
that  he  had  power  to  allow  an  extra  fee  on  the  brief,  and  he  did 
in  some  cases  allow  a  further  fee.  What  he  objected  to  was  the 
allowance  of  daily  refreshers. 

(1)  16  Q.  B.  D.  30.     •  (2)  3  C.  P.  D.  264. 
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[Cotton,  L.J. : — I  think  that  some  confusion  has  arisen  from  C.  A. 
the  use  of  the  word  "  refresher."  It  appears  that  the  Taxing  1888 
Master  had  power  to  allow  a  further  fee.]  Easton 

We  do  not  dispute  that.  London 

Tifl-T      •      T»T7Ti  T-1  1     Joint  Stock 

[Cotton,  L.J . : — Mr.  J  ustice  JSortti  did  not  decide  that  the  Bank. 

refreshers  must  be  allowed.    He  only  referred  it  back  to  the 

Taxing  Master  to  consider  whether  some  allowance  should  not 

be  made  by  way  of  refresher.] 

We  should  not  have  objected  to  the  order  if  it  had  expressed 
that,  but  the  Taxing  Master  has  interpreted  the  order  as  mean- 
ing that  he  has  power  to  allow  daily  refreshers,  and  he  has  accord- 
ingly allowed  them  all.  This,  I  submit,  was  the  true  construction 
of  Mr.  Justice  Nortlis  order.  Edgington  v.  Fitzmaurice  (1)  shews 
the  opinion  of  Mr.  Justice  Pearson  to  have  been  in  favour  of  our 
view  that  daily  refreshers  cannot  be  allowed. 

Bawlins,  for  the  Kespondents,  having  stated,  in  answer  to  a 
question  from  the  Court,  that  he  did  not  contend  that  daily 
refreshers  should  be  allowed  as  fixed  sums,  was  not  further  called 
upon. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  North,  the 
effect  of  which  seems  to  have  been  misunderstood,  as  has  also  the 
decision  of  the  Queen's  Bench  Division  in  the  case  of  Svendsen  v. 
Wallace  (2).  It  seems  to  have  been  considered  that  Mr.  Justice 
North  directed  the  Taxing  Master  to  deal  with  the  daily  refreshers 
as  fixed  sums,  but  the  order  as  actually  drawn  up  did  nothing  of 
the  kind.  Daily  refreshers  were  introduced  into  the  Chancery 
Division  when  it  became  the  practice  to  try  actions  with  viva 
voce  evidence  or  with  cross-examination  of  witnesses  who  had 
made  affidavits,  and  refreshers  were  allowed  on  the  principle  that 
it  could  not  be  estimated  beforehand  by  the  solicitors  delivering 
the  brief  how  long  the  examination  of  the  witnesses  on  either 
side  would  occupy,  and  it  was  therefore  desirable  that  the  same 
fees  should  be  allowed  as  were  allowed  in  similar  cases  at  common 
law.  But  this  principle  does  not  generally  apply  to  hearings  in 
(1)  33  W.  R.  913.  (2)  16  Q.  B.  D.  27. 
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C.  A.      the  Court  of  Appeal,  because,  as  a  general  rule,  there  is  no  oral 
1888       evidence  before  the  Court  of  Appeal.    I  do  not  say  that  there 
Easton     cannot  be,  because  when  evidence  has  not  been  heard  before  the 
London     Court  below,  which  the  Court  thinks  ought  to  be  heard,  we  allow 
Joint  Stock  {i  -fco  be  given  here.    In  such  cases  the  ordinary  rule  as  to  wit- 

  ness  cases  or  cases  with  cross-examination  of  witnesses  would  of 

--^*  *    course  apply.    But  in  the  present  case  there  was  an  appeal  with- 
out any  viva  voce  evidence,  and  the  question  is,  ought  the  Master 
to  be  allowed  to  make  any  addition  to  the  fees  marked  on  the 
briefs  of  counsel  before  the  appeal  began  ?    A  good  deal  of  con- 
fusion has  been  occasioned  by  the  use  of  the  word  "refresher.'" 
"  Daily  refresher  "  is  a  well-known  term  as  an  allowance  or  an 
addition  day  by  day  of  a  certain  sum,  which  is  fixed,  as  a  rule, 
both  as  regards  the  senior  counsel  and  as  regards  the  junior 
counsel.    That  refreshers  are  not  confined  to  witness  actions  is 
shewn  by  this,  that  in  the  House  of  Lords,  and  I  think  also  in 
the  Privy  Council,  where  a  case  takes  more  than  a  certain  time 
refreshers  are  allowed  on  taxation  as  fixed  sums.    But  what  has 
been  the  practice  in  the  Court  of  Appeal  ?    As  far  as  I  under- 
stand, both  in  the  Court  of  Appeal  in  Chancery  and  before  the 
Exchequer  Chamber,  it  has  been  the  practice  not  to  allow  daily 
refreshers  of  a  fixed  amount,  but  if  the  Taxing  Master  in  either 
Division  is  satisfied  that  the  fee  originally  marked  on  the  brief 
of  counsel  is  not  sufficient,  then  he  allows  an  addition  to  be  made 
to  it,  and  allows  it  in  taxation  as  against  the  opponent,  and,  of 
course,  also  as  between  the  solicitor  and  his  own  client  who  has 
instructed  him.    Where  there  are  no  witnesses,  it  is  the  duty  of 
the  solicitor,  as  far  as  possible,  to  form  an  opinion,  before  the  case 
begins,  what,  having  regard  to  the  importance  of  the  case  and  the 
probable  length  of  the  argument,  will  be  the  proper  fee  to  mark 
on  the  brief  of  counsel,  and  the  Taxing  Master,  unless  satisfied 
that  there  has  been  some  mistake  made,  would  not  allow  any 
addition  to  be  made  afterwards  to  that  fee.    In  my  opinion, 
interpreting  the  order  of  Mr.  Justice  North  rightly,  it  merely 
follows  out  what  was  the  old  practice,  both  here  and  in  the  Ex- 
chequer Chamber,  of  allowing  the  Master  to  exercise  his  discre- 
tion when  he  considers  that  the  fee  originally  marked  on  the 
brief  of  counsel  has  not  been  sufficient,  and  nothing  more  than 
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that  was  decided  in  Svendsen  v.  Wallace  (1).   The  Judges  did  not  ^* 
there  say  that  daily  refreshers  were  to  be  allowed,  but  only  that 
the  Master  has  a  discretion  as  to  allowing  what  they  called  "  re-  Easton 
freshers,"  which  is,  perhaps,  an  unfortunate  term.    If  we  may  London 

criticise  in  any  way  the  language  used  by  our  brethren  in  the  ^^^g^^^^^ 

Common  Law  Division  they  had  better  have  said  that  the  Taxiner  „  ' — :  , 

c>      Cotton,  L.J. 

Master  had  a  discretion  to  allow  an  addition  to  the  fees  marked   

originally  on  the  brief  of  counsel.  That  was  not  allowing  daily 
refreshers  in  the  sense  in  which  daily  refreshers  are  dealt  with  in 
taxation.  That  case  was  decided  with  respect  to  Order  Lxv., 
rule  27,  sub-rule  30,  which  is,  "  As  to  any  work  and  labour 
properly  performed  and  not  herein  provided  for,  and  in  respect  of 
which  fees  have  heretofore  been  allowed,  the  same  or  similar  fees 
are  to  be  allowed  for  such  work  and  labour  as  have  heretofore 
been  allowed.'*  All  that  was  decided  was  this :  "  We  think  the 
Master  is  not  bound  to  disregard  any  suggested  addition  to  the 
fees  of  counsel.  He  must  take  the  matter  into  consideration, 
and,  as  in  the  Exchequer  Chamber  and  in  the  Court  of  Appeal 
in  Chancery,  he  has  a  discretion  to  consider  whether  the  original 
fee  marked  was  from  an  accidental  circumstance  or  otherwise 
insufficient,  and  if  he  finds  it  to  be  so  he  may  allow  an  addition." 
That  was  called  a  refresher,  but  really  it  was  not  a  refresher  in 
the  sense  in  which  that  word  is  used  in  speaking  of  a  daily 
refresher  in  witness  cases.  In  my  opinion  all  that  Mr.  Justice 
North  intended  to  decide  in  the  present  case  was  this,  that  the 
Master,  not  allowing  daily  refreshers  as  fixed  and  definite  sums, 
was  at  liberty  to  consider  whether,  having  regard  to  the  time 
occupied,  in  his  discretion  it  would  be  right  to  make  any  addition 
to  the  fees  marked  on  the  briefs  of  counsel.  I  think  that  is  right^, 
and  the  case  ought  to  go  back  to  the  Master  with  that  expression 
of  our  opinion.    The  appeal  therefore  fails. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  It  seems  to  me  that,  putting  aside 
the  House  of  Lords'  practice,  and  the  Privy  Council  practice 
and  the  Parliamentary  practice,  there  is,  as  regards  the  fees  in 
the  High  Court  and  in  the  Supreme  Court,  a  broad  principle 

(1)  16  Q.  B.  D.  27. 
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C.  A.      which  lies  at  the  root  of  the  whole  matter,  viz.,  that  a  solicitor 
1888       must  make  up  his  mind  at  the  time  he  delivers  his  brief  what  he 
Easton     intends  the  counsel  to  receive  with  the  brief,  and  the  fee  ought 
London        ^®  marked  then.    But  there  is  a  class  of  business  where  it  is 
Joint  Stock  extremely  difficult  for  a  solicitor  to  judge  within  any  reasonable 

  limits  how  long  a  case  is  likely  to  last.    In  a  witness  case  it  is 

Bowe^.j.  jjjjpQggji^jg^  looking  at  the  brief  beforehand,  to  tell  how  long 
it  will  last,  and  therefore,  in  fixing  the  fee  in  a  witness  case,  the 
solicitor  is  assumed  to  have  supposed,  when  he  fixed  it,  that  if 
the  case  is  prolonged  daily  refreshers  will  be  allowed  on  the 
ground  that  this  prolongation  has  not  been  taken  into  considera- 
tion in  the  amount  originally  fixed  for  the  fee.  This  reason 
applies  to  witness  cases  in  the  Courts  of  first  instance,  and  also, 
as  I  apprehend,  to  witness  cases  here,  for,  as  the  Lord  J ustice  has 
pointed  out,  we  do  sometimes  hear  witnesses.  But  in  other  cases, 
where  there  is  only  an  argument  on  law,  or  an  argument  addressed 
to  the  judge  on  inferences  to  be  drawn  of  mixed  law  and  fact, 
the  solicitor  makes  up  his  mind  beforehand  what  amount  of  fee 
will  represent  the  entire  attention  that  the  case  requires  from  the 
counsel.  It  does  not  follow  because  a  case  is  a  very  heavy  case 
that  therefore  refreshers  ought  necessarily  to  be  allowed,  for  the 
fact  that  the  case  is  a  heavy  one,  and  may,  therefore,  probably 
take  in  argument  more  than  one  day,  or  more  than  two  or  three 
days,  is  a  fact  which  the  solicitor  ought  to  weigh  in  marking  the 
original  fee  upon  the  brief  when  the  case  is  not  a  witness  case. 
Unfortunately  misconception  arises  by  the  frequent  application 
of  the  term  "  refresher  "  where  it  ought  not  to  be  applied.  When 
a  solicitor  comes  before  the  Master  on  an  application  to  allow 
refreshers  in  non-witness  cases,  on  the  ground  that  the  case  has 
been  a  heavy  one,  or  the  argument  prolonged,  he  is  wrong  in 
putting  his  application  in  the  shape  of  a  demand  for  the  allow- 
ance of  refreshers.  The  only  ground  on  which,  in  such  a  case, 
the  fee  ought  to  be  increased  by  the  Master,  is  the  ground  that 
.there  has  been  a  miscalculation  by  the  solicitor  at  the  inception 
.of  the  trial  when  the  fee  was  marked,  and  that  he  under-marked 
the  fee.  Now  in  such  a  case,  if  there  has  been  a  clear  miscalcu- 
lation, it  appears  to  me  that  it  would  be  monstrously  unjust  not 
to  allow  it  to  be  corrected,  but  the  Master,  on  the  other  hand, 
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would  be  perfectly  right  in  being  extremely  jealous  and  extremely      0.  A. 

unwilling  to  accede  to  the  application  without  clear  proof  that  1888 

there  has  been  a  miscalculation,  because  it  is  the  business  of  the  easton 

solicitor  when  he  marks  the  fee,  and  the  business  of  the  barrister's     ,  ^• 

'  ^  ^  London 

clerk  when  he  receives  the  fee,  or  when  he  acquiesces  in  the  fee,  Joint  Stock] 
not  to  miscalculate,  but  to  calculate  aright,  and  therefore,  if  ^'  ^'^ 

afterwards  they  come  to  say  that  the  fee  has  been  miscalculated 
they  ought  to  make  it  out. 

I  think  it  unfortunate  that  in  this  case  Mr.  Justice  North, 
though  he  has  made  the  right  order,  has  used  the  term  "refresher," 
which  may  again  lead  to  difficulty  unless  we  put  it  right.  We 
send  this  case  back  to  the  Master  to  consider  whether  the  fees 
should  be  increased  on  the  ground  that  there  has  been  some  mis- 
carriage or  miscalculation  at  the  time  they  were  originally  fixed, 
and  that  the  miscalculation  had  been  shewn  by  something  having 
happened  since  which  was  not  taken  into  account  at  the  time  it 
was  fixed,  namely,  by  the  case  having  lasted  longer  than  might 
reasonably  have  been  expected.  The  test  the  Master  has  to 
apply  in  considering  that  question,  is  not  simply  the  fact  that 
the  case  has  been  a  heavy  one.  Many  cases  come  into  the  Court 
of  Appeal  for  argument  which  are  heavy  cases,  cases  in  which  we 
hear  counsel  of  the  greatest  distinction  on  points  of  law,  which, 
speaking  for  myself,  T  find  it  extremely  difficult  to  decide.  A 
case  of  that  description  is  not  a  case  which  you  can  be  certain 
will  be  finished  in  a  day  or,  perhaps,  two  days,  and  therefore  the 
solicitor,  when  he  fixes  the  fees,  ought  to  take  into  consideration 
the  heaviness  of  the  case  and  the  possibility  that  it  may  go  over 
several  days.  It  therefore  does  not  follow  that  because  it  takes 
several  days  the  Taxing  Master  ought  to  add  to  the  fees.  He 
must  look  at  the  whole  thing,  and  see  whether  the  proper  fees 
have  been  marked,  and  if  he  thinks  there  has  been  a  miscarriage 
by  reason  of  any  miscalculation  at  the  time  when  the  fees  were 
marked  he  ought  to  correct  it.  That  is  all  he  ought  to  do.  The 
use  of  the  term  "  refresher  "  as  applied  to  such  a  case  seems  to 
me  to  be  unfortunate. 

I  may  add  that  I  do  not  think  we  are  deciding  anything  con- 
trary to  Svendsen  v.  Wallace  (1),  but  are  deciding  in  the  same 

(1)  16  Q.  B.  D  27. 
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0.  A.      way.    The  only  objection  that  I  take  to  that  case  is  on  the  use 
1888       of  the  term  "  refreshers,"  which  has  caused  a  misunderstanding, 
E ASTON     and  if  the  case  is  read  carefully  it  in  no  way  conflicts  with  what 
London     ^®  ^^YQ  said.   I  should  also  like  to  add  that  nothing  I  have  said, 
Joi^T  Stock  and  I  [think  nothing  the  Lord  Justice  has  said,  at  all  prevents 

  the  Master,  when  the  matter  goes  back  to  him,  from  making  an 

Bo^^n^.  .  addition  to  the  fees  in  the  shape  of  a  daily  allowance,  if  he 
thinks  that  there  has  been  a  miscarriage  in  the  original  calcula- 
tion, and  that  a  daily  allowance  would  be  the  fairest  way  of 
setting  it  right. 

Solicitors  for  Defendants :  Clarke,  Bawlins,  &  Co, 
Solicitors  for  Plaintiffs  :  West,  King,  Adams,  &  Co. 

H.  0.  J. 


O.A.  GAULAED  V,  LINDSAY. 

[1887.    G.  495.] 

Patent — Disclaimer  'pending  Action  for  Infringement — Terms  of  giving  Leave 
to  amend  hy  Disclaimer — Patents,  Designs,  and  Trade  Marhs  Act,  1883 
(46  &  47  Vict.  c.  57),  s.  19. 

Pending  an  action  for  infringement  of  several  patents,  leave  was  given  to 
the  Plaintiffs  to  apply  at  the  Patent  Office  to  amend  one  of  the  specifica- 
tions hy  way  of  disclaimer,  and  to  give  the  amended  specification  in 
evidence  at  the  trial,  on  the  terms  of  the  Plaintiffs  paying  all  the  costs  of 
the  action  up  to  the  time  of  leave  being  given,  and  waiving  all  claim  to 
recover  damages  for  infringements  prior  to  the  amendment. 

This  was  an  action  commenced  on  the  11th  of  March,  1887, 
for  infringement  of  five  patents  vested  in  the  Plaintiffs,  one  of 
which  was  granted  in  1882  for  a  method  of  generating  electric 
currents  by  means  of  secondary  generators,  and  the  others  in 
1884  and  1885.  The  Defendants  by  their  defence  denied  the 
fact  of  infringement,  and  disputed  the  validity  of  the  patents. 
Notice  of  trial  was  given  on  the  12th  of  May,  1887. 

Previous  to  the  commencement  of  this  action  Ferranti,  to  whom 
two  patents,  which  the  Defendants  were  working,  had  been  granted, 
presented  on  the  11th  of  December,  1886,  a  petition  for  revoca- 
tion of  the  Plaintiffs'  patent  of  1882  and  of  one  of  the  Plaintiffs' 


1888 
I'eh.  1. 


VOL.  XXXVIII.]  CHANCEEY  DIVISION. 


89 


other  patents.    The  patent  of  1882  was  the  one  of  the  greatest      C.  A. 
importance  to  the  Plaintiffs,  the  others  being  only  for  subsidiary  1888 
parts  of  the  apparatus  they  used.    The  petition  was  repeatedly  gaulard 
ordered  to  stand  over,  and  ultimately,  the  23rd  of  November,  ^jj^^'g^Y 

1887,  was  fixed  for  hearing  it.    In  the  meantime  the  Kespon-   

dents  (the  Plaintiffs  in  the  present  action)  were  advised  that  the 
principal  patent  was  open  to  objection  and  that  the  specification 
required  amendment.  They  accordingly  moved  in  the  matter 
of  the  petition  for  leave  to  amend  the  specification  of  the  patent 
of  1882  by  way  of  disclaimer,  correction,  or  explanation ;  and  on 
the  21st  of  November  Mr.  Justice  Kekewich  made  an  order  "  that 
the  Applicants  be  at  liberty  forthwith  to  apply  to  amend  the 
specification  filed  in  pursuance  of  the  letters  patent  No.  4362  of 
1882  by  way  of  disclaimer,  the  Applicants  undertaking  to  pro- 
secute their  proceedings  with  all  diligence ;  and  that  the  Peti- 
tioner be  at  liberty  within  fourteen  days  after  notice  of  the 
amendments  made  in  the  said  specification  either  to  amend  his 
petition  and  the  particulars  of  objections  delivered  by  him,  or  to 
discontinue  all  proceedings  thereunder." 

On  the  29th  of  November  the  Plaintiffs  gave  notice  of  motion 
in  the  action  for  liberty  to  apply  at  the  Patent  Office  to  amend 
the  specification  of  1882  by  way  of  disclaimer,  correction,  or 
explanation,  and  that  in  the  meantime  the  hearing  of  the  action 
might  be  postponed,  and  that  the  amended  specification  might 
be  used  at  the  trial  of  the  action  upon  such  terms  as  might  seem 
fit  to  the  Court.  Mr.  Justice  Kay,  to  whose  Court  the  action  was 
attached,  postponed  the  application,  saying  that  the  two  pro- 
ceedings ought  to  be  before  the  same  Court.  The  action  was 
accordingly  transferred  to  Mr.  Justice  Kehewicli,  and  a  similar 
notice  of  motion  was  given  before  him.  The  Defendants  offered 
to  allow  the  Plaintiffs  to  discontinue  their  action  as  to  the 
patent  of  1882,  they  paying  the  costs  as  to  that  part  of  the  case, 
but  this  offer  was  declined.  Mr.  Justice  KeJcewich  considered 
that  the  hearing  as  to  the  other  patents  ought  not  to  be  postponed, 
and  that,  as  the  Plaintiffs  had  refused  the  offer  made  to  them, 
the  application  must  be  refused. 

The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the  1st 
of  February,  1888. 
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C.  A.         Aston,  Q.C.,  and  /.  C.  Graham,  for  the  Appellants : — 
1888  If  leave  to  amend  a  patent  where  an  action  is  pending  is  to  be 

Gaulaed  given  at  all,  it  cannot  be  right  to  give  it  only  on  terms  which 
Lindsay    ruake  it  a  nullity.   Saslam  Foundry  and  Engi7ieering  Company  v. 

  Goodfellow  (1)  lays  down  the  reasonable  rule  where  the  action 

has  proceeded  to  a  considerable  length,  that  case  being  there 
distinguished  from  one  where  the  action  is  only  just  commenced, 
as  in  Fusee  Vesta  Company  v.  Bryant  &  May  (2). 

[Cotton,  L.J. : — How  do  you  distinguish  this  case  from  Bray 
V.  Gardner  (3)  ?] 

That  case  does  not  lay  down  any  hard  and  fast  line — every  case 
must  be  determined  according  to  its  own  circumstances  :  Allen 
V.  Doidton  &  Co,  (4).  Sect.  19  of  the  Act  was  evidently  intended 
to  give  some  relief  to  a  patentee,  and  it  manifestly  contemplates 
that  the  amended  specification  should  in  some  cases  be  given 
in  evidence,  otherwise  it  would  not  have  said  anything  about 
postponing  the  trial.  If  the  amended  specification  cannot  be 
given  in  evidence  the  costs  incurred  by  the  patentees  will  be 
wholly  thrown  away — and  without  any  advantage  to  the  Defen- 
dants, for  they  will  have  a  fresh  action  br6ught  against  them. 

[Cotton,  L.J, : — Are  you  willing  to  take  leave  to  amend  and 
to  give  the  amended  specification  in  evidence,  upon  the  terms  of 
your  paying  the  costs  of  the  action  up  to  the  present  time,  and 
claiming  no  damages  for  any  infringements  before  the  amend- 
ment ?] 

The  Plaintiffs  are  willing  to  accept  those  terms,  though  they 
will  lose  their  chance  of  obtaining  damages  for  infringements 
before  the  amendment  under  sect.  20. 

Moulton,  Q.C.,  and  Pylce,  appeared  for  the  Defendants,  and 
stated  that  the  Defendants  did  not  object  to  an  order  of  that 
nature. 

Cotton,  L.J. : — 

As  the  parties  assent  to  the  order  we  propose,  I  shall  give- 
judgment  very  briefly.    In  Bray  v.  Gardner  Mr.  Justice  Stirling 

(1)  37  Oil.  D.  118.  (3)  34  Ch.  D.  668. 

(2)  34  Ch.  D.  458.  (4)  4  Kep.  Pat.  Gas.  377. 
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had  given  leave  to  a  plaintiff  in  an  action  for  infringement  to      C.  A. 

apply  at  the  Patent  Office  to  amend  his  specification  upon  the  1888 

condition  that  the  amended  specification  should  not  be  given  gaulard 

in  evidence  in  the  action.    We  said  that  liberty  to  apply  to    ^  ^• 

*'  .         .  Lindsay. 

amend  ought  not  to  be  given  without  seeing  that  no  injustice   

'  Cottoo,  L.J 

was  done  to  the  Defendant,  and  that  as  a  general  rule  the   

terms  imposed  by  Mr.  Justice  Stirling  were  proper.  Mr.  Justice 
Kekewich  thought  that  in  the  present  case  right  would  be  done 
by  allowing  the  Plaintiffs  to  discontinue  their  action  as  to  the 
patent  which  they  asked  leave  to  amend.  It  is,  however,  unde- 
sirable that  the  action  should  go  on  merely  as  to  the  other  patents 
which  are  subsidiary  to  the  principal  one,  and  we  think  that 
complete  justice  will  be  done  if  the  Plaintiffs  are  allowed  liberty 
to  apply  for  leave  to  amend,  and  to  give  the  amended  patent  in 
evidence,  they  paying  all  the  costs  of  the  action  up  to  the 
present  time  and  not  claiming  damages  for  any  infringement 
prior  to  the  amendment.  The  expense  of  entirely  fresh  proceed- 
ings will  thus  be  saved  to  the  Plaintiffs,  and  no  wrong  can  be 
done  to  the  Defendants.  Liberty  will  be  given  to  amend  the 
pleadings  and  to  deliver  fresh  particulars  of  objection. 

LiNDLEY,  L.J. : — 

Bray  v.  Gardner  (1)  and  Allen  v.  Boulton  &  Co.  (2)  do  not 
conflict  with  each  other.  The  Court  must  in  each  case  that  comes 
before  it  see  what  conditions  will  do  justice  between  the  parties. 
Our  order  differs  very  little  in  substance  from  the  decision  of 
Mr.  Justice  Keheivich,  though  it  is  somewhat  more  favourable  to 
the  Plaintiffs. 

Bo  WEN,  L.J. : — 

What  has  been  said  by  Lord  Justice  Cotton  does  not  at  all 
narrow  the  Act.  We  have  often  said  that  where  an  Act  gives  a 
discretion  we  are  unwilling  to  lay  down  rules  as  to  how  it  should 
be  exercised.  Here  the  Act  expressly  says  that  leave  may  be 
given  subject  to  such  terms  as  the  Court  or  a  Judge  may  impose. 


(1)  34  Ch.  D.  668. 


(2)  4  Eep.  Pat.  Cas.  377. 
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0.  A.  The  terms,  then,  are  to  be  such  as  in  the  opinion  of  the  Court  will 
1888      prevent  any  injustice  being  done. 

Gatjlaed       Solicitors  for  Plaintiffs :  Camjobell,  Beeves,  &  Hoojper, 
Lindsay.       Solicitor  for  Defendants :  A.  C.  Curtis-Hayward. 

H.  C.  J. 


C.  A.  In  re  W^HEAL  BULLER  CONSOLS. 

^^^^  Company —  Winding-up —  Contrihutory — Director —  Qualification  of  Director. 

^^^6.^3.'  articles  of  association  of  a  limited  company  it  was  provided  that 

  the  qualification  of  a  director  should  be  the  holding  250  shares  at  least, 

that  he  might  act  before  acquiring  his  qualification,  but  that  his  ofiice 
should  be  vacated  if  he  did  not  acquire  it  within  three  months  after  his 
election. 

J.,  who  had  subscribed  the  memorandum  of  association  for  ten  shares, 
was  elected  a  director,  accepted  the  ofiice,  and  attended  meetings  of  direc- 
tors for  more  than  three  months  from  his  election,  but  never  applied  for, 
nor  had  allotted  to  him,  any  other  shares  than  his  original  ten.  In  the 
winding-up  of  the  company  the  Vice-Warden  of  the  Stannaries  held  that 
J.  must  be  on  the  list  of  contributories  for  250  shares  : — 

Held,  on  appeal,  that  the  acceptance  of  the  ofiice  of  director  and  the  con- 
tinuing to  act  after  the  time  by  which  the  qualification  ought  to  have  been 
acquired,  did  not  amount  to  a  contract  by  J.  to  take  the  additional  shares 
requisite  for  his  qualification,  and  that  he  must  be  upon  the  list  for  ten 
shares  only. 

The  Wheal  Buller  Consols  was  incorporated  as  a  limited  company 
in  February,  1883,  for  mining  purposes^  with  a  nominal  capital  of 
£100,000  divided  into  preference  shares  and  ordinary  shares  of 
£1  each.  The  Appellant  Jo&Zm^  subscribed  the  memorandum  of 
association  for  ten  shares. 

It  was  the  intention  of  the  promoters  that  the  company  should 
purchase  the  undertaking  of  the  Basset  and  Buller  Mining  Com- 
fanijy  though  this  undertaking  was  not  specifically  referred  to  in 
the  memorandum  or  articles. 

By  the  articles  of  association  five  directors  were  appointed,  of 
whom  Johling  was  not  one.  Power  was  given  to  the  directors 
at  any  time  before  the  annual  general  meeting  in  1884  to  appoint 
other  directors.    The  articles  contained  the  following  clauses  : — 

"  89.  The  qualification  of  a  director  shall  be  the  holding  of 
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Consols. 


preference  shares  or  stock  of  the  company  of  the  nominal  value  0.  A. 
of  £250  at  the  least.  Any  director  may  act  before  acquiring  his  1888 
qualification  shares  or  stock."  in  re 

"91.  The  office  of  director  shall  be  vacated : —  Bullee 

"  (a)  •  • 

"  {d.)  If  he  cease  to  hold  his  qualification  shares,  or  do  not 
acquire  the  same  within  three  months  after  election  or  appoint- 
ment." 

By  clause  102,  the  directors  were  authorized  to  appoint  one  of 
their  number  to  be  managing  director,  and  clause  104  provided 
for  his  remuneration. 

The  first  meeting  of  directors  was  held  on  the  23rd  of  February, 
1883,  and  at  this  meeting  Mr.  Makepeace  was  appointed  secretary. 
The  next  meeting  was  held  on  the  10th  of  May,  1883.  Mr.  JoUing 
was  present  and  was  elected  a  director  in  place  of  one  who  had 
resigned.  The  question  of  appointing  a  managing  director  was 
raised  but  was  postponed.  The  last  meeting  of  directors  was 
held  on  the  27th  of  June,  1884.  Various  meetings  of  directors 
were  held  in  the  interval,  at  five  of  which  Jobling  was  present. 
Only  two  of  these  five  meetings,  the  23rd  of  November,  1883  and 
the  28th  of  December,  1883,  took  place  Rafter  the  expiration  of 
three  months  from  Jobling'* s  election.  At  the  time  of  the  last  of 
these  meetings  which  Mr.  Johling  attended  the  mine  was  in  the 
hands  of  the  sheriff  and  there  was  no  reasonable  prospect  of 
being  able  to  carry  on  the  undertaking. 

Only  2815  shares  were  allotted,  and  the  company  became  abor- 
tive. A  petition  to  wind  it  up  was  presented  on  the  19th  of 
January,  1884,  and  an  order  for  winding-up  was  made,  but  was 
not  drawn  up  till  August,  1885. 

In  the  ledger  of  the  company,  which  was  the  only  book  in 
which  allotments  were  recorded,  was  an  entry  in  the  handwriting 
of  Mi.  MaJcepeace  treating  Wx,  Johling  as  holder  of  250  shares. 
Against  it  was  the  following  entry,  also  in  the  handwriting  of 
Mr.  MaJcejpeace :  "  The  above  entry  was  made  in  error.  Mr.  Johling 
was  not  one  of  the  original  directors  of  the  Wheal  BulleVf  and 
never  agreed  to  take  250  shares  therein.  It  was  intended  had 
the  arrangement  to  purchase  the  interest  of  the  Basset  and  Buller 
been  carried  out  that  Mr.  Johling  should  be  the  managing  director 
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0.  A.  of  the  company,  and  against  his  salary  and  fees  he  was  to  take 
1888       2  50  shares  in  the  Wheal  Buller  Company. 

(Signed)        "  B.  Makepeace,  Sec^" 

Sjllek        The  Kegistrar  of  the  Stannaries  Court,  acting  as  liquidator. 
Consols,    claimed  to  have  Johling  put  on  the  list  of  contributories  for  250 
shares. 

Johling,  by  affidavit,  deposed  that  he  never  agreed  to  take  250 
shares  ;  that  it  was  intended  that  the  company  should  purchase 
the  interest  of  the  Basset  and  Buller  Company ,  and  that  if  that 
was  done  he  should  be  made  managing  director,  and  that  in  that 
event  it  would  have  been  necessary  for  him  to  qualify  for  a 
director  by  increasing  his  holding  to  250  shares ;  but  that  the 
arrangement  was  never  carried  out  and  he  never  therefore  agreed 
to  take  more  than  the  original  ten  shares ;  that  he  knew  nothing 
of  the  entry  in  the  ledger  that  he  was  holder  of  250  shares  till  he 
Avas  informed  thereof  on  the  16th  of  May,  1887. 

Mr.  J dbling  was  not  cross-examined. 

Mr.  Makepeace  made  an  affidavit  to  the  same  effect  as  his  note 
in  the  ledger.  He  was  cross-examined,  and  could  not  give  any 
information  as  to  the  date  of  his  corrections  in  the  ledger,  but 
adhered  to  the  statement  that  it  was  a  correction  of  a  mistake 
which  he  had  unquestionably  made.  He  was  not  asked  any 
questions  as  to  when  the  original  entry  was  made. 

The  Yice- Warden  of  the  Stannaries  on  the  29th  of  August, 
1887,  held  that  under  these  circumstances  the  case  was  not 
brought  within  Miller's  Case  (1)  ;  Leehe's  Case  (2)  and  other  cases 
referred  to  in  Brett's  Case  (3),  where  a  director  was  held  liable 
for  shares  entered  in  his  name  in  the  books  of  the  company 
though  never  formally  allotted  to  him,  and  though  he  did  not 
actually  know  of  the  entry.  His  Honour  accordingly  held  that  the 
determination  of  the  case  must  turn  upon  the  question  whether 
a  director  who  acted,  as  under  the  articles  of  association  he  was 
entitled  to  act,  before  qualifying  himself,  but  who  had  a  reason- 
able time  and  ample  facilities  for  qualifying  himself  and  failed 
to  do  so,  ought  to  be  placed  upon  the  list  of  contributories  for 
the  requisite  number  of  shares.    His  Honour  considered  that  the 

(1)  3  Ch.  D.  661.  (2)  Law  Rep.  6  Ch.  469. 

(3)  25  Ch.  D.  283,  295. 
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Marquis  of  Abercorns  Case  (1),  Broivn's  Case  (2),  and  Levitas 
Case  (3)  only  decided  that  the  acceptance  of  the  office  of  director 
would  not  alone  make  the  director  liable  for  the  amount  of 
qualifying  shares,  and  that  in  Brett's  Case  (4)  the  point  whether 
acceptance  of  the  office  and  acting  would  not  make  him  liable 
was  left  open.  His  Honour  thought  that  the  observations  of  the 
late  Master  of  the  Eolls  in  Karutlis  Case  (5),  Kamleys  Case  (6), 
and  Miller's  Case  (7)  warranted  the  conclusion  that  acceptance  of 
the  office  and  acting  after  the  time  when  it  was  required  that  the 
director  should  have  the  qualification,  amounted  to  a  contract  to 
take  the  requisite  number  of  shares,  and  that  Mr.  JoUing  must 
therefore  be  placed  on  the  list  for  250  shares. 

Mr.  Jobling  appealed  so  far  as  related  to  240  shares,  and  the 
appeal  was  heard  on  the  31st  of  January  and  the  3rd  of  February, 


Grosvenor  Woods,  for  the  Appellant : — 

There  was  no  agreement  to  take  shares  that  could  be  enforced 
against  the  Appellant.  The  mere  acceptance  of  the  office  of 
director  is  no  contract  to  take  shares:  Bretfs  Case;  Brown's 
Case ;  Be  Pandora  Theatre  Company  (8)  ;  Onslow's  Case  (9).  It 
is  necessary  to  find  a  contract  with  the  company  to  take  shares. 
Now  the  articles  only  constitute  a  contract  between  the  share- 
holders inter  se,  and  a  contract  with  the  company  cannot  be 
made  out  of  them :  Broivne  v.  La  Trinidad  (10).  What  was  the 
contract  entered  into  ?  Not  a  contract  to  qualify  themselves  : 
Coventry  and  Dixon's  Case  (11).  By  sect.  23  of  the  Com/panies  Act, 
1862,  a  person  in  order  to  be  a  member  must  have  taken  shares  or 
agreed  to  take  them,  i.e.,  agreed  with  the  company  to  take  them. 
Now  nothing  in  the  articles  constitutes  an  agreement  with  the 
company :  Pritcliard's  Case  (12)  ;  Carling's  Case  (13)  ;  Chapman's 

(1)  4  D.  F.  &  J.  78.  (8)  28  Sol.  J.  238. 


0.  A. 

1888 

In  re 
Wheal 

BULLER 

Consols. 


1888. 


(2)  Law  Eep.  9  Ch.  102. 


(9)  55  L.  T.  (N.S.)  612;  31  Sol.  J. 
46  ;  3  Times  L.  E.  42  ;  S.  C.  on  appeal, 
3  Times  L.  E.  551 ;  W.  N.  1887,  p.  79. 
(10)  37  Ch.  D.  1. 


(3)  Ibid.  3  Ch.  36. 

(4)  25  Ch.  D.  283. 


(5)  Law  Eep.  20  Eq.  506,  511. 


<6)  5  Ch.  D.  705. 
(7)  3  Ch.  D.  665. 


(11)  14  Ch.  D.  660. 

(12)  Law  Eep.  8  Ch.  956. 


(13)  1  Ch.  D.  115,  122,  124. 
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C.  A.      Case  (1).    But  suppose  the  articles  do  constitute  an  agreement 
1888       by  the  members  with  the  company,  what  is  the  agreement  ?  An 
"j^e      agreement  to  conform  to  the  articles,  not  an  agreement  to  qualify. 
Sjlleb     '^^^  articles  contain  no  regulation  that  a  director  shall  take  shares. 
Consols,    but  only  that  he  shall  vacate  his  office  if  he  does  not.  If  he  does 
not  he  incurs  liability  by  acting  without  authority,  but  that  is 
all.    The  observations  relied  on  by  the  Vice-W^arden  in  Karuth's 
Case  (2)  and  Miller's  Case  (3),  were  only  dicta,  and  they  have 
never  been  carried  out  by  any  decisions.    Considering  the  entry 
made  by  the  secretary  that  the  Appellant  was  entered  for  the 
250  shares  by  mistake,  the  case  cannot  be  brought  within  Millers 
Case  (4)  and  other  cases  of  that  class. 

BucMey,  Q.C.,  and  Cliadivych  JSealey,  for  the  registrar : — 

The  question  is  whether  when  you  find  in  the  articles  or  regu- 
lations that  a  director  shall  possess  a  certain  share  qualification, 
and  a  person  accepts  the  office  and  acts  after  the  time  by  which 
the  qualification  must  be  acquired,  he  has  contracted  to  take 
that  number  of  shares.  We  contend  that  there  is  a  contract  of 
that  nature.  By  sect.  16  of  the  Act  all  members  are  bound  by 
the  articles.  Jobling  signed  the  memorandum  and  took  ten  shares, 
he  therefore  was  a  member.  All  the  stipulations  of  the  articles 
therefore  were  binding  between  him  and  the  company.  It  was 
decided  in  Eley  v.  Positive  Life  Assurance  Society  (5)  that  nothing 
in  the  articles  can  ever  constitute  a  contract  enforceable  by  an  out- 
sider ;  but  that  does  not  touch  our  case.  J  oiling  was  not  an  out- 
sider ;  he  was  a  member  of  the  company  and  bound  by  the  articles, 
and  those  articles  imposed  upon  any  person  becoming  a  director 
a  duty  to  take  shares.  In  substance  each  shareholder  covenanted 
that  if  he  became  a  director  he  would  contract  to  take  shares.  If, 
then,  a  member  becomes  a  director  he  is  bound  to  take  the  shares 
from  somebody.  Brown's  Case  (6)  decided  that  he  was  not  bound 
to  take  them  from  the  company,  but  it  decided  nothing  more. 
Brown  had  taken  the  requisite  number  of  shares  from  some  one 
else,  so  it  was  unnecessary  to  decide  whether  he  was  bound  to 

(1)  Law  Eep.  2  Eq.  567.  (4)  3  Ch.  D.  661. 

(2)  Ibid.  20  Eq.  506,  511.  (5)  1  Ex.  D.  20,  88. 

(3)  3  Ch.  D.  661,  665.  (6)  Law  Kep.  9  Ch.  102. 
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take  shares  at  all,  but  the  remarks  of  Lord  Selborne  (1)  tend  to 
shew  that  he  was.  In  Karuth's  Case  (2)  the  Master  of  the  Rolls 
says  that  the  acceptance  and  acting  will  be  taken  as  an  implied 
agreement  by 'the  director  to  qualify  himself.  Miller's  Case  (3) 
has  been  relied  on  as  shewing  that  acceptance  and  acting  amount 
to  a  contract  to  take  shares  from  the  company.  That,  according 
to  Broions  Case  (4),  is  not  the  law,  but  the  question  whether  the 
shares  must  be  taken  from  the  company  does  not  affect  the  pre- 
sent case.  In  Hamleys  Case  (5)  the  same  principle  is  laid  down 
as  in  Karutlis  Case. 

[Cotton",  L.J. : — There  are  cases  in  which  Judges  have  sug- 
gested grounds  on  which  a  director  who  had  not  taken  shares 
might  be  put  on  the  list  for  the  amount  of  qualification,  but  have 
you  any  case  in  which  it  has  been  done  ?] 

There  are  four  under  special  Acts  where  it  has  been  done,  and 
which  it  is  difficult  to  distinguish  from  the  present  case  :  Kin- 
caid's  Case  (6)  ;  Forbes'  Case  (7) ;  PurcelVs  Case  (8),  referred  to 
25  Ch.  D.  291 ;  Portal  Y.Emmens  (9). 

[Cotton,  L.J. : — Does  not  Onslow's  Case  (10)  decide  the  present?] 

JSTo  ;  in  that  case  the  company  while  a  going  concern  had  repu- 
diated the  contract,  and  it  was  impossible  for  the  liquidator  to 
have  specific  performance  of  it.  So  in  MacMeifs  Case  (11)  a 
subscriber  to  the  memorandum  of  a  company  all  the  shares  in 
which  were  allotted  to  other  people  was  held  not  a  contributory. 
The  cases  in  which  a  director  was  held  liable  for  qualification 
shares  which  had  been  put  into  his  name  without  his  knowledge, 
must  go  on  the  principle  that  he  was  under  a  previous  contract 
to  take  them,  for  no  contract  could  arise  from  his  being  put  on 
the  register  for  them  without  his  knowledge. 

Cotton,  L.J.  :— 

This  is  an  appeal  by  Mr.  Jobling  from  a  decision  of  the  Vice- 
Warden  of  the  Stannaries  placing  him  on  the  list  of  contribu- 
(1)  Law  Eep.  9  Ch.  105.  (6)  Law  Eep.  11  Eq.  192. 
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(2)  Ibid.  20  Eq.  506,  511. 

(3)  3  Ch.  D.  661. 

(4)  Law  Eep.  9  Ch.  102. 

(5)  5  Ch.  D.  705,  707. 


(7)  Ibid.  19  Eq.  353. 

(8)  29  W.  R.  170. 

(9)  1  C.  P.  D.  664. 

(10)  3  Times  L.  R.  551, 


(11)  1  Ch.  D.  247, 
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0.  A.      tories  in  respect  of  shares  which  he  never  agreed  with  the  com- 
1888       pany  to  take,  unless  he  is  to  be  held  to  have  done  so  by  signing 
In  re      the   memorandum  of  association  and  accepting  the  office  of 
Sjller     director,  and  continuing  to  act  as  such  after  the  time  at  which, 
Consols,    according  to  the  articles,  he  vacated  his  office  if  he  did  not  hold 
Cotton,  L.J.    i\^Q  specified  number  of  shares. 

I  am  of  opinion  that  the  decision  of  the  Vice- Warden  is  erro- 
neous. To  make  a  person  liable  to  contribute  to  the  assets  of  the 
company  he  must,  under  sect.  38  of  the  Companies  Act,  1862,  be  a 
member,  i.e.,  according  to  sect.  23  he  must  have  agreed  to  take 
shares.  It  is  not  necessary  that  he  should  actually  be  on  the 
register,  his  agreeing  to  take  shares  is  enough,  but  the  agreement 
must  be  with  the  company.  If  A.  agrees  with  B.  to  take  shares 
from  him,  whatever  right  B.  may  have  against  .4.  to  be  indemni- 
fied, the  company  has  nothing  to  do  with  A.,  and  he  cannot  be 
placed  on  the  list  of  contributories  unless  the  shares  have  been 
actually  transferred  to  him. 

Now,  is  there  here  any  agreement  by  Mr.  Jdbling  with  the  com- 
pany to  take  250  shares?  Art.  89  provides  that  the  qualifi- 
cation of  a  director  shall  be  the  holding  of  preference  shares  of 
the  nominal  value  of  £250  at  least,  and  that  a  director  may  act 
before  acquiring  his  qualification,  and  art.  91  provides  that  he 
shall  vacate  his  office  if  he  does  not  acquire  the  qualification 
within  three  months  after  his  election.  Mr.  Jobling  was  not  an 
original  director.  He  subscribed  the  memorandum  of  association 
for  ten  shares,  and  in  respect  of  them  he  admits  that  he  is  a  con- 
tributory. He  was  afterwards  elected  a  director,  but  he  never 
applied  for  any  shares  besides  his  original  ten  shares.  It  is  said 
that  the  articles  contain  a  contract  by  him  with  the  company  that 
.  he  will  take  the  shares  necessary  for  his  qualification,  but  in  my 
opinion  they  do  not.  Sect.  16  of  the  Act  provides  that  the  articles 
when  registered  "  shall  bind  the  company  and  the  members 
thereof  to  the  same  extent  as  if  each  member  had  subscribed  his 
name  and  affirmed  his  seal  thereto,  and  there  were  in  such  articles 
contained  a  covenant  on  the  part  of  himself,  his  heirs,  executors, 
and  administrators,  to  conform  to  all  the  regulations  contained  in 
such  articles  subject  to  the  provisions  of  this  Act."  It  is  con- 
ceded that  the  regulations  are  only  to  bind  the  company  and  the 
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members  of  the  company  inter  se.    It  may  be  that  the  Appellant      0.  A. 
has  bound  himself  to  his  fellow  members  to  this  extent :  "  If  I  1888 
become  a  director  it  is  my  duty  to  qualify  myself  by  taking 
shares.'*    But  during  three  months  he  is  at  liberty  to  act  with- 
out any  qualification,  and  I  think  it  would  be  wrong  to  say  that 
his  continuing  to  act  after  that  period  amounts  to  a  contract  to    cotton,  l.j. 
take  shares  within  the  meaning  of  sect.  23.    No  case  has  ever 
decided  that  acting  as  a  director  amounts  to  an  agreement  to  take 
the  shares  requisite  for  a  qualification.    There  are  cases  where  a 
director  has  been  held  not  liable  for  the  shares  requisite  to 
qualify  him ;  there  have  in  some  cases  been  observations  to  the 
effect  that  acceptance  of  the  office  and  acting  as  director  may 
make  a  person  liable  as  if  he  had  taken  the  qualification,  but  no 
Judge  has  ever  acted  on  that  view. 

Some  cases  have  been  referred  to  relating  to  shares  in  com- 
panies formed  by  special  Acts  of  Parliament.  In  my  opinion 
they  cannot  govern  the  present.  If  Parliament  thinks  fit  to  say 
that  certain  persons  shall  be  members,  it  can  do  so,  and  members 
they  must  be ;  but  they  become  so  by  force  of  the  Act  of  Parlia- 
ment, not  by  agreement.  Here  the  question  is  whether  the 
Appellant  agreed  to  take  shares,  and  I  think  it  would  be  wrong 
to  say  that  the  acceptance  of  the  office  of  director,  and  acting  in 
it,  made  such  an  agreement.  A  director  may  estop  himself  from 
disputing  his  being  a  shareholder,  as  where  a  director  without 
his  knowledge  was  entered  on  the  register  for  the  qualification 
shares,  and  was  held  to  be  fixed  with  them  because  he,  being  a 
director,  must  be  presumed  to  have  known  of  the  entry;  but, 
having  regard  to  the  nature  of  the  entries  in  this  case,  I  think 
that  principle  cannot  be  applied  here. 


LiNDLEY,  L.J. : — 

This  case  arises  under  articles  of  a  peculiar  description.  I  will 
clear  the  ground  by  saying  that  the  evidence  falls  very  far  short 
of  what  is  required  to  estop  the  Appellant  from  denying  that  he 
is  a  holder  of  250  shares.  He,  therefore,  can  only  be  put  on  the 
list  in  respect  of  them  on  the  ground  that  he  agreed  to  take 
them.  Is  it  made  out  that  he  did  so  agree  ?  In  my  opinion  it 
is  not.    The  Appellant  was  authorized  by  the  articles  to  act  as 
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C.  A.  director  for  three  months  without  qualification.  At  the  end  of 
1888  those  three  months  the  sheriff  was  in  possession  of  the  mine 
under  an  execution  against  the  former  proprietors,  and  there  was 
no  prospect  of  the  company  being  carried  on.  I  cannot,  under 
these  circumstances,  draw  from  the  mere  fact  of  his  continuing  to 
(Lindiey,  L.J,  act  as  director  the  inference  that  he  agreed  to  take  the  shares 
requisite  for  his  qualification.  I  am  one  of  those  who  think  that 
the  law  on  this  subject  is  not  on  a  satisfactory  footing,  and  that 
it  would  be  just  for  a  person  who  acts  as  director  to  be  held  liable 
for  the  shares  without  which  he  had  no  right  to  act,  but  that  does 
not  enable  us  to  infer  an  agreement  to  take  them. 


Bo  WEN,  L.J. : — 

I  am  of  the  same  opinion.  I  agree  that  there  is  no  estoppel, 
and  that  if  the  Appellant  is  to  be  on  the  list  it  must  be  by  virtue 
of  an  agreement  within  the  meaning  of  sect.  23  to  become  a 
member,  that  is  to  say,  an  agreement  to  that  effect  with  the 
company.  Where  is  such  an  agreement  to  be  found?  The 
Appellant  signed  the  memorandum  of  association,  and  therefore, 
by  virtue  of  sect.  16,  he  became  bound  to  the  same  extent  as  if 
he  had  signed  and  sealed  the  articles,  and  they  had  contained  a 
covenant  by  him  to  conform  to  all  the  regulations  contained  in 
them.  But  has  he  entered  into  any  contract  to  take  shares, 
because  he  has  bound  himself  to  conform  to  the  regulations  con- 
tained in  the  articles,  including,  of  course,  those  as  to  the  quali- 
fication of  directors  ?  There  is  no  provision  in  the  articles  that 
the  directors  shall  take  the  shares  required  for  qualification,  or 
be  liable  as  if  they  had  taken  them.  There  is  only  a  provision 
that  if  a  director  does  not  acquire  the  requisite  number  of  shares 
within  three  months  he  shall  cease  to  be  a  director.  That  regu- 
lation makes  it  his  duty  not  to  act  after  the  three  months ;  but 
that  is  quite  different  from  a  regulation  that  if  he  continues  to 
act  he  shall  be  deemed  to  have  contracted  to  take  them.  That 
seems  to  me  to  dispose  of  the  case.  I  do  not  say  that  the  present 
case  is  governed  by  Onslow's  Case  (1),  for  that  case  is  not  suffi- 
ciently reported  to  be  relied  on,  and  I  was  struck  by  the  observa- 


(1)  W.  N.  1887,  p.  79. 
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tions  of  Mr.  Buckley  upon  it,  but  I  think  we  ought  to  affirm  the  C.  A. 
principle  which  Mr.  Grosvenor  Woods  cited  it  to  establish.  1888 


In  re 

Solicitors  for  Appellant :  Street  &  Foynder,  agents  for  F.  Eearle  Wheal 
€ocJc,  Truro.  Consols. 

Solicitors  for  Kespondent :  Bowcliffes,  Bawle  &  Co.,  agents  for 
Hodge,  HoeJcin  &  MarracJc,  Truro, 

H.  C.  J. 


In  re  WEST  DEVON  GEEAT  CONSOLS  MINE.  C.  A. 

1888 

Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  s.  32  [^Revised  Ed.  Statutes,  vol.  xvi, 

p.  22] — Specific  Enactment  not  repealed  hy  General  One — Security  for  Costs  Feb.  8. 
of  Appeal — Consent  hy  Counsel — Withdrawal  of  Consent — Mistake. 

Sect.  32  of  the  Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  wMch  requires 
a  deposit  of  £20  to  be  made  on  all  appeals  from  the  Vice-Warden,  is  not 
abolished  by  the  Judicature  Acts  and  the  General  Orders  made  imder 
them. 

Some  contributories  appeared  before  the  Vice-Warden  to  oppose  the  ad- 
mission of  certain  claims  in  a  winding-up.  The  Vice- Warden  decided  that 
the  claims  must  be  admitted.  The  counsel  of  the  opposing  contributories 
undertook  not  to  appeal,  and  their  costs  were  given  them  out  of  the  estate. 
Before  the  order  was  passed  and  entered,  they  applied  to  have  this  under- 
taking omitted,  on  the  grounds  that  counsel  could  not  give  a  consent  not 
to  appeal,  that  he  could  not  give  a  consent  after  a  decision  on  the  merits, 
and  that  the  consent  was  given  by  mistake,  as  the  decision  of  the  Vice- 
Warden  turned  on  a  resolution  of  the  company  which  they  had  not  seen, 
and  that  if  they  had  known  its  terms  the  consent  would  not  have  been 
given.  It  appeared,  however,  that  the  resolution  had  been  read  in  Court  on 
a  former  day  : — 

Held,  that  counsel  had  authority  to  consent  not  to  appeal,  and  that  as 
the  opposing  contributories  had  had  an  opportunity  of  becoming  acquainted 
with  the  terms  of  the  resolution,  there  was]no  such  mistake  as  to  entitle 
them  to  withdraw  their  consent. 

A  QUESTION  as  to  admitting  certain  claims  made  in  the 
winding-up  of  this  company  was  argued  before  the  Vice-W^arden 
of  the  Stannaries.  Certain  contributories  appeared  by  counsel 
and  argued  against  the  claims  being  admitted.  On  the  21st  of 
October,  1887,  his  Honour  made  an  order  admitting  the  claims. 
The  order  then  proceeded,  "  And  the  above-named  opposing  con- 
tributories undertaking  by  their  said  counsel  not  to  appeal  or  to 
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C.  A.      raise  any  objection  in  the  winding-up  as  to  bearing  their  respective 
1888      shares  of  the  said  claims,  it  is  ordered  that  the  taxed  costs  of  all 
In  re      parties  of  and  incidental  to  the  hearing  of  the  said  claims  be  paid 
Grea?Con^  out  of  the  assets  of  the  said  company." 

SOLS  Mine.  ^g^g  admitted  that  this  undertaking  was  given  by  the  counsel 

for  the  opposing  contributories.  It  was  given  after  the  Vice- 
Warden  had  decided  to  allow  the  claims,  but  before  any  decision 
as  to  the  costs  had  been  given,  and  it  was  given  with  the  appro- 
bation of  the  solicitor,  but  without  any  express  authority  from  the 
clients. 

The  solicitor  of  the  opposing  contributories  deposed  that  the 
judgment  of  the  Vice- Warden  proceeded  on  the  ground  that  the 
shareholders  of  the  company  had  by  a  resolution  passed  on  the 
10th  of  October,  1885,  at  a  duly  constituted  meeting,  sanctioned 
the  incurring  the  expenses  in  respect  of  which  the  claims  now  in 
question  were  made ;  that  neither  the  deponent  nor  the  opposing 
contributories  had  seen  that  resolution;  that  it  was  not  before 
the  Court  on  the  21st  of  October ;  and  that  if  the  deponent  had 
known  its  contents  to  be  what  he  subsequently  found  them  to  be- 
he  should  not  have  assented  to  the  giving  the  undertaking. 

It  appeared,  however,  that  though  the  book  containing  the  re- 
solution of  the  10th  of  October,  1885,  was  not  before  the  Court 
on  the  21st  of  October,  1887,  it  had  been  produced  on  the  30th 
of  August,  1887,  when  the  question  decided  on  the  21st  of 
October,  1887,  was  first  argued,  and  that  the  resolution  in  question 
had  then  been  read. 

The  opposing  contributories  moved  before  the  Vice-Warden  to 
vary  the  order  of  the  21st  of  October,  1887,  by  striking  out  the 
undertaking.  The  Vice-Warden  refused  the  application,  and  the- 
opposing  contributories  appealed  from  this  refusal. 

The  appeal  was  heard  on  the  8th  of  February,  1888. 

Stoch,  for  the  Kegistrar  of  the  Stannaries,  as  official  liquida- 
tor : — 

I  take  the  preliminary  objection  that  no  deposit  has  been 
paid  pursuant  to  the  Stannaries  Act,  1869  (32  &  33  Vict.  c.  19), 
s.  32.  By  the  Judicature  Act,  1873,  s.  18,  sub-s.  3,  the  appellate  juris- 
diction of  the  Lord  Warden  was  vested  in  the  Court  of  Appeal, 
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T^ut  by  sect.  23,  subject  to  any  orders  of  tbe  Supreme  Courts,  it  0.  A. 

is  to  be  exercised  in  the  same  manner  as  before,  and  there  is  1888 
nothing  in  the  Act  of  1875  or  the  Eules  to  affect  the  saving. 

The  24th  section  of  the  Act  of  1875  gives  power  to  alter  the  ^^^"^^^0^ 

rules  in  the  Stannaries  Court,  but  that  power  has  not  been  exer-  sols  Mine. 
<?ised.    The  old  practice  continues  till  rules  are  made  for  the 
express  purpose  of  altering  it. 

BucMey,  Q.C.,  and  Bmmwell  Davis,  appeared  for  the  other 
Respondents. 

Napier  Higgins,  Q.C.,  and  Grosvenor  Woods,  for  the  Appel- 
lants : — 

Sect.  32  of  the  Stannaries  Act  only  applied  to  appeals  to  the 
Lord  Warden.  The  Judicature  Acts  give  a  new  statutory  right  of 
appeal,  and  Order  lviii.,  rule  1,  of  the  Rules  of  1883  places  all 
iippeals  on  the  same  footing.  The  Stannaries  rule  as  to  a  deposit, 
which  arose  on  petitions  of  appeal,  is  therefore  no  longer  applic- 
xible.  Mr.  Buckley  s  clients,  at  all  events,  cannot  insist  upon  it,  for 
the  case  was  in  the  paper  some  days  ago,  and  stood  over  for  them 
to  answer  affidavits,  without  this  objection  being  taken. 

€oTTON,  L.J. : — 

The  deposit  of  £20  was  required  for  the  protection  of  Respon- 
dents, and  it  is  a  benefit  which  they  can  waive.  Mr.  Buckley's 
clients  have  waived  it  by  their  conduct,  and  we  think  the  case 
ought  to  go  on  upon  an  undertaking  to  pay  the  £20  to  the 
Registrar  if  the  Court  requires  this  to  be  done. 

LiNDLEY  and  Bowen,  L.JJ.,  concurred. 
The  undertaking  was  given. 

Napier  Biggins,  Q.C.,  and  Grosvenor  Woods,  for  the  appeal : — 

The  order  has  not  been  passed  and  entered,  and  we  ask  to  have 
the  undertaking  not  to  appeal  omitted.  We  contend  that  an 
undertaking  not  to  appeal  does  not  come  within  the  authority  of 
counsel,  though,  no  doubt,  as  a  general  rule  he  has  authority  to 
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0,  A.      give  a  consent :  Matthews  v.  Munster  (1).    Still  the  order  not 
1888      having  been  passed  and  entered,  the  consent,  having  been  given 
In  re      by  mistake,  may  be  withdrawn  :  Harvey  v.  Croydon  Union  Bur  at 
gSat^Con-  '^(^^'^i^^y  Authority  (2) ;  Bogers  v.  Eorn  (3) ;  Eolt  v.  Jesse  (4). 
SOLS  Mine.  Again,  we  say  that  a  consent  order  which  puts  an  end  to  the 
argument  stands  on  a  higher  footing  than  a  consent  like  the 
present,  given  after  an  adverse  judgment  on  the  merits  has  been 
pronounced :  Goring  v.  Lloyd  (5)  ;  Craven  v.  Stanley  (6).  A 
consent  given  after  decision  ought  to  be  held  revocable. 

BucMey,  Q.C.,  and  Bramwell  Davis,  and  StocTc,  for  the  Eespon- 
dents,  were  stopped  by  the  Court. 


Cotton,  L.J. : — 

This  is  an  application  for  leave  to  withdraw  a  consent  given 
by  counsel  on  the  hearing  of  a  motion  before  the  Yice- Warden 
of  the  Stannaries.  Though  the  order  has  not  been  drawn  up,  the 
consent  cannot  be  withdrawn  unless  some  error  is  shewn  which 
satisfies  the  Court  that  the  consenting  party  ought  not  to  be 
bound.  In  Harvey  v.  Croydon  Union  Bural  Sanitary  Authority 
Mr.  Justice  Pearson  considered  himself  bound  to  hold  that,  except 
in  the  case  of  a  consent  to  a  compromise  sanctioned  by  the 
Judge,  a  party  could  withdraw  his  consent  at  any  time  before 
the  order  was  passed,  but  the  Court  of  Appeal  decided  that  it 
could  not  be  withdrawn  arbitrarily,  but  only  on  the  ground  of 
mistake  or  surprise,  or  for  some  other  sufficient  reason. 

On  the  hearing  of  the  motion  as  to  allowance  of  the  claims,  the 
Yice- Warden  decided  in  favour  of  the  claims,  but  the  case  was 
not  ended,  for  he  had  not  decided  anything  as  to  costs.  Then,  on 
counsel  for  the  contributories  consenting  not  to  appeal,  he  allowed 
them  their  costs.  The  questions  were  raised  in  argument  whether 
an  undertaking  not  to  appeal  could  be  given  at  all  by  counsel 
without  express  authority,  and  if  it  could,  whether  it  could  be 
given  after  a  decision  on  the  merits.  Now  every  compromise 
involves  an  undertaking  not  to  appeal,  it  therefore  cannot  be 


(1)  20  Q.  B.  D.  141. 

(2)  26  Ch.  D.  249. 

(3)  26  W.  R.  432. 


(4)  3  Ch.  D.  177. 

(5)  3  Times  L.  R.  456. 

(6)  20  Sol.  J.  542. 
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beyond  the  authority  of  counsel  to  undertake  that  his  clients      o.  A. 

shall  not  appeal.  As  to  the  other  point  the  counsel  in  fact  says  :  1888 

"  The  Judge  has  given  a  decision  adverse  to  my  client,  and  in 

consideration  of  his  receivins^  his  costs  I  undertake  that  he  shall  ^^^'^  Devon 

^  ^  ^  ^        Great  Con- 

not  appeal  against  it."   That  is  a  compromise.   The  undertaking,   sols  Mine. 

therefore,  is  prima  facie  binding.  cotton, 

Then  what  case  is  there  of  mistake  or  surprise  ?    I  do  not  see 

any  error  as  to  matters  of  fact.  It  may  be  that  counsel  relied  too 

much  on  the  opinion  of  the  Yice-Warden  as  to  the  effect  of  the 

resolution  of  the  10th  of  October,  1885.    That  at  most  comes  to 

this — that  counsel  was  mistaken  in  supposing  the  Vice- Warden 

to  have  stated  the  effect  of  the  resolution  correctly,  but  that  is 

not  such  a  mistake  as  will  avoid  a  consent.    It  is  said  that  the 

document  was  not  before  the  Vice-Warden  at  the  time,  and  that 

appears  to  be  the  case,  but  it  had  been  read  before  him  on  a 

former  occasion,  and  the  Appellants  had  had  full  opportunity  of 

becoming  acquainted  with  the  terms  of  the  resolution,  and  cannot 

set  up  the  case  that  they  did  not  know  them,  as  establishing  a 

title  to  relief  on  the  ground  of  mistake. 

The  question  remains  to  be  considered  whether  it  was  necessary 

for  the  Appellants  to  make  a  deposit  of  £20  as  required  by  the 

Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  sect.  32.  It  was  argued 

that  this  was  done  away  with  by  the  Judicature  Acts  and  the  general 

rules,  which  give  a  right  of  appeal  without  requiring  any  deposit, 

only  authorizing  the  Court  of  Appeal  to  require  it  when  there  are 

special  circumstances.    The  section  of  the  Stannaries  Act  gave  a 

special  protection  to  a  litigant  who  had  been  successful  before  the 

Vice- Warden,  and  I  am  of  opinion  that  neither  the  Judicature 

Acts,  nor  the  general  rules  made  under  them,  take  it  away. 

Assuming,  without  deciding,  that  the  Kules  Committee  had  power 

to  take  it  away,  they  have  not  purported  to  do  so,  for  general 

rules  would  not  do  away  with  this  special  direction  to  which  they 

do  not  expressly  refer. 

What,  then,  ought  to  be  done  now?    We  have  held  that 

Mr.  BucTdeijs  clients  had  waived  their  right  to  a  deposit  by 

asking  for  the  appeal  to  stand  over  without  raising  the  question. 

The  liquidator  did  not  then  appear,  but  after  the  appeal  had  been 

ordered  to  stand  over  he  filed  affidavits.    We  think  that  he  did 
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0.  A.      not  by  this  waive  his  right  to  a  deposit.    Mr.  Higgins  undertook 
1888      to  pay  it  if  required.    If  the  liquidator  is  satisfied  as  to  the 
"^^e      solvency  of  the  Appellants,  there  is  no  need  to  act  on  the  under- 
Gkea?Con^  taking,  if  he  is  not,  the  Appellants'  solicitors  must  undertake  to 
SOLS  Mine,   pay  the  liquidator's  costs  to  an  amount  not  exceeding  £20. 

LiNDLEY,  L.J.  :— 
I  entirely  agree. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion.  As  regards  the  deposit,  the  rule 
"  genemlia  specialibus  non  derogant  "  applies,  and  I  remember  it 
having  been  similarly  applied  by  the  Court  of  Appeal  as  to  a 
special  rule  relating  to  costs  in  a  County  Court. 

Solicitors  for  the  Appellants  :  Snell,  Son,  &  Greenip, 
Solicitors  for  the  Eegistrar  :  Coode,  Kingdon,  &  Cotton. 
Solicitors  for  the  other  Eespondents :  Kerly,  Son,  &  Verden. 

H.  C.  J. 


Feb.  10,  13. 


c.  A.  COOKE  V.  NEW  EIYEE  COMPANY. 

[1886    C.  2392.] 

New  Biver  Company — Supply  hy  Meter — "  Dwelling-house.''^ 

A  person  requiring  a  supply  of  water  in  a  house  for  domestic  purposes 
and  also  for  purposes  for  which  no  rate  is  fixed  by  the  New  Biver  Company^ 
Act,  1852,  is  not  entitled,  under  sect.  41  of  the  Act,  to  require  the  company 
to  supply  by  meter  the  water  for  domestic  purposes  as  well  as  the  water 
for  other  purposes. 

Judgment  of  KeJcewich,  J.,  reversed. 

Semhle,  that  any  house  in  which  water  is  required  for  domestic  purposes 
is  a  "  dwelling-house  "  within  the  meaning  of  sect.  35  of  the  Act,  though 
no  person  sleeps  or  takes  meals  there. 

The  Plaintiffs  carried  on  business  as  carpet  warehousemen  at 
12,  Friday  Street,  in  the  city  of  London,  on  premises  which  they 
had  occupied  from  1870.  By  par.  1  of  their  statement  of  claim 
they  alleged,  "  The  said  hereditaments  are  in  a  street  within  the 
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limits  of  the  Defendants  as  defined  by  the  New  Biver  Company^s 
Act,  1852,  in  which  street  are  laid  pipes  of  the  Defendants." 

The  property  consisted  of  a  warehouse  of  six  storeys,  all  of 
which  were  used  for  storing  carpets.  Access  from  one  to  another 
was  obtained  by  an  internal  staircase  and  a  hydraulic  lift.  Each 
floor  ran  through  the  whole  length  and  breadth  of  the  building. 
There  were  no  internal  partitions,  except  that  a  small  space  of  each 
floor  was  partitioned  off  as  a  counting-house.  About  fifty  persons 
were  employed ;  no  one  took  his  meals  in  the  building,  and  there 
was  no  provision  for  cooking  or  supplying  food.  No  one  was  on 
the  premises  except  during  the  hours  of  business  from  8  A.M.  to 
8  P.M. 

Until  shortly  before  the  commencement  of  this  ligation  the 
New  Biver  Company  supplied  water  to  the  premises  by  two  pipes. 
One  pipe  was  for  working  the  hydraulic  lift,  and  the  water  was 
supplied  by  meter  under  an  agreement  of  November,  1871,  be- 
tween the  Plaintiff  and  the  company.  The  other  pipe  supplied 
water  for  drinking  purposes  and  for  the  purpose  of  being  used  in 
urinals,  water-closets,  and  wash-hand  basins,  and  for  washing  the 
house.  There  was  no  meter  on  this  pipe,  and  the  Plaintiffs  were 
charged  according  to  the  rateable  value  of  the  premises. 

In  the  summer  of  1886,  the  Plaintiffs  gave  notice  to  the  com- 
pany to  determine  the  agreement  of  November,  1871,  and  called 
upon  the  company  to  supply  the  premises  with  water  for  all 
purposes  by  meter.  This  the  company  refused  to  do,  and  on  the 
23rd  of  June,  1886,  this  action  was  commenced.  By  their  state- 
ment of  claim  the  Plaintiffs  claimed  a  declaration,  "  that  they  as 
consumers  of  water  supplied  by  the  Defendants  under  the  New 
Biver  Company's  Act,  1852  (1)  and  the  Acts  incorporated  there- 


(1)  15  &  16  Vict.  c.  clx. : 

Sect.  35.  "  That  the  company  shall, 
at  the  request  of  the  owner  or  occupier 
of  any  house  or  part  of  a  house  in  any 
street  within  their  limits  in  which  any 
pipe  of  the  company  shall  be  laid,  or  of 
^ny  person  who,  under  the  provisions  of 
this  Act  or  any  Act  incorporated  there- 
with, shall  be  entitled  to  demand  a  sup- 
ply of  water  for  domestic  purposes,  fur- 
nish to  such  owner  or  occupier  or  other 


person  a  sufficient  supply  of  water  for 
domestic  purposes  at  the  rates  herein- 
after specified  (that  is  to  say) :  For 
water  supplied  to  any  dwelling-house  : 
Where  the  annual  value  of  the  dwell- 
ing-house shall  not  exceed  £200  at  a 
rate  per  centum  per  annum  on  such 
value  not  exceeding  £4 :  Where  such 
annual  value  shall  exceed  £200,  at  a  rate 
per  centum  per  annum  on  such  value 
not  exceeding  £3  :  If  there  be  a  water- 
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with,  are  entitled  to  have  water  supplied  by  meter  by  the  Defen- 
dants to  their  warehouse,  IsTo.  12,  Friday/  Street,  in  the  city  of 
London,  for  the  purpose  of  working  a  lift  necessary  for  the  carry- 
ing on  of  their  business,  and^also  for  all  other  purposes  in  connec- 
tion with  the  same  hereditaments,  at  the  charges  provided  by  the 
41st  section  of  the  New  Biver  Company's  Act,  1852." 

The  company  by  the  4th  paragraph  of  their  defence  said : 
"  The  defendants  do  not  and  never  did  contend  that  in  respect  of 
water  used  for  the  purposes  of  the  hydraulic  lift  (being  a  machine 
or  apparatus  within  sect.  38  of  the  New  Biver  Company's  Act,  1852) 
or  for  any  non-domestic  purpose,  payment  must  be  made  on  the 
basis  of  annual  value  of  the  hereditaments,  and  they  never  by 
letter  or  otherwise  refused  to  supply  water  by  meter  to  the  Plain- 
tiffs for  any  such  purpose.  The  Defendants  submit  that  the 
Plaintiffs  are  not  entitled  to  such  supply  for  non-domestic  pur- 
poses at  the  rates  mentioned  in  sect.  41  except  by  agreement,  and 
they  are  ready  and  willing  to  enter  into  an  agreement  for  the 


closet  or  water-closets,  or  fixed  bath 
or  baths,  or  any  high  service  in  such 
dwelling-house  or  place,  then,  in  addi- 
tion to  the  rates  above  specified,  the 
following  rates  shall  be  payable  (that 
is  to  say)  :  Where  the  annual  value  of 
such  house  shall  exceed  £30  but  shall 
not  exceed  £50  a  rate  not  exceeding 
4s.  per  annum  for  each  single  water- 
closet,  fixed  bath,  or  high  service,  and 
a  further  sum  of  2s.  for  each  addi- 
tional water-closet,  fixed  bath,  or  high 
service."  The  section  went  on  to  fix 
the  extra  rates  for  houses  from  £50  to 
£100,  £100  to  £200,  £200  to  £300, 
and  £300  and  upwards. 

Sect.  38.  "  That  a  supply  of  water  for 
domestic  purposes  shall  not  include 
a  supply  of  water  for  steam-engines 
or  railway  purposes,  or  for  warming 
or  ventilating  purposes,  or  for  work- 
ing any  machine  or  apparatus,  or  for 
baths,  horses,  cattle,  or  for  washing 
carriages,  or  for  gardens,  fountains,  or 
ornamental  purposes,  or  for  flushing 
sewers  or  drains,  or  for  any  trade  or 


manufacture  or  business  requiring  an 
extra  supply  of  water." 

Sect.  40.  "  That  the  company  may 
supply  any  person  or  body  within  their 
limits  with  water,  to  be  used  within 
such  limits  for  other  than  domestic 
purposes,  at  such  rate  and  upon  such 
terms  and  conditions  as  shall  be 
agreed  upon  between  the  company  and 
the  person  or  body  requiring  such 
supply." 

Sect.  41.  "  That  the  company  shall, 
at  the  request  of  any  consumer  of  water 
for  purposes  other  than  the  purposes 
for  or  in  respect  of  which  the  rates  or 
charges  are  hereinbefore  provided  or 
limited,  or  at  their  own  instance,  afford 
a  supply  of  water  by  means  of  a  meter 
or  other  instrument  or  mode  for  mea- 
suring and  ascertaining  the  quantity 
of  water  so  supplied,  and  may  charge 
for  such  supply  not  exceeding  the 
following  rates  per  1000  gallons  (that 
is  to  say)  :  When  the  quarterly  con- 
sumption of  water  shall  not  exceed 
50,000  gallons,  7^c^."  .... 
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supply  of  water  to  the  Plaintiffs  by  meter  for  their  hydraulic  lift, 
or  for  any  other  non-domestic  purpose,  and  as  to  the  rates  to  be 
charged  for  the  same." 

Mr.  Justice  KeJcewich  decided  that  the  company  were  bound  to 
supply  water  to  the  premises  by  meter  for  domestic  purposes  as 
well  as  for  the  lift  (1). 

The  company  appealed,  and  the  appeal  was  argued  on  the 
10th  of  February,  1888. 

Sir  B.  E.  Webster,  A.G.,  Warmington,  Q.C.,  and  V,Sawhins,iov 
the  appeal : — 

We  say  that  dwelling-house  "  in  sect.  35  is  used  in  a  wide 
sense,  and  is  not  to  be  confined  to  a  house  in  which  people  live, 
but  includes  every  building  which  is  so  far  a  dwelling-house  as 
to  require  water  for  domestic  purposes.  The  Plaintiffs,  then,  are 
entitled  to  a  supply  for  domestic  purposes,  but  they  are  only  en- 
titled according  to  the  rates  provided  by  that  section,  i.e.,  they 
must  pay  for  it  according  to  the  rateable  value  of  the  house. 
Sect.  41  only  enables  a  consumer  to  require  a  supply  by  meter  for 
purposes  other  than  the  purposes  for  which  rates  had  been  fixed 
in  the  earlier  part  of  the  Act.  Metropolitan,  Board  of  WorJcs  v. 
Neiv  Biver  Company  (2)  supports  our  construction  of  sect.  41,  that 
it  is  not  compulsory,  for  "  shall  "  is  connected  not  only  with  what 
the  company  do  at  the  request  of  the  consumer  but  with  what 
they  do  of  their  own  accord. 

Sir  S".  JDavey,  Q.C.,  Finlay,  Q.C.,  and  Bolls,  for  the  Plaintiffs : — • 
We  contend  that  sect.  35  provides  only  for  a  supply  of  water 
for  domestic  purposes  to  dwelling-houses,  that  this  is  not  a  dwell- 
ing-house, and  that  therefore  no  rate  is  fixed  for  its  supply  by 
that  section,  and  that  sect.  41  applies  to  every  case  where  a  sup- 
ply is  required  for  which  a  rate  is  not  fixed  by  the  previous  sec- 
tions. Our  view  makes  the  Act  reasonable,  for  if  the  water 
required  in  City  buildings  is  to  be  paid  for  according  to  their 
rateable  value  the  payment  will  be  out  of  all  reasonable  propor- 
tions to  the  quantity  of  water  consumed.  Now,  as  to  sect.  35, 
the  Appellants  wish  to  make  "  dwelling-house  "  synonymous  with 
"  building,"  but  why  should  it  not  have  its  proper  sense  ? 
(1)  36  Ch.  D.  641.    ^  (2)  37  L.  T.  (N.S.)  124 ;  S.  C.  in  C.  A.  not  reported. 
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^-  ^'         [Cotton,  L.J. : — The  SSth  section  speaks  both  of"  house  "  and 
"  dwelling-house."  Which  is  the  governing  word  ?    Do  you  say 
Cooke      that  you  are  not  within  sect.  35  ?] 


V. 


New  Kivee      That  is  what  we  contend  for — that  sect.  35  applies  to  nothing 

  '    but  dwelling-houses — no  charge  is  made  except  for  a  supply  to 

dwelling-houses.  This  building  is  in  no  sense  a  dwelling-house. 
Then  sect.  41  requires  the  company  to  give  a  supply  by  meter  in 
all  cases  where  a  rate  has  not  been  prescribed  by  the  Act.  "  Con- 
sumer of  water  "  must  mean  a  person  occupying  a  building  for 
which  he  wants  a  water  supply,  otherwise  the  Act  would  make 
the  actual  consumption  precede  the  obligation  to  supply  the 
water. 

[BowEN,  L.J. : — May  not  clause  41  be  read:  "The  company 
shall — at  the  request  of  any  consumer  of  water— for  purposes 
other  than  the  purposes  for  or  in  respect  of  which  the  rates  or 
charges  are  hereinbefore  provided."] 

The  words  "  at  their  own  instance  "  will  not  fit  in  with  that 
construction. 

[BowEN,  L.J. : — How  do  you  construe  those  words  ?] 

As  laying  down  that  the  company  may  at  their  option  insist  on 
supplying  by  meter.  If  "  consumer  of  water  "  means  a  person 
actually  consuming  water — a  person  who  does  not  want  water  for 
domestic  purposes  cannot  get  a  supply  for  other  purposes  at  all. 

Sir  jR.  E.  Webster,  A.G.,  in  reply  : — 

We  contend  that  the  company  is  bound  to  supply  water  for 
domestic  purposes  to  every  building,  whether  it  is  in  the  ordinary 
sense  of  the  word  "  a  dwelling-house  "  or  not,  and  that  whoever 
has  such  a  supply  is  entitled  to  call  upon  the  company  for  a 
supply  by  meter  for  any  other  purposes. 

1888.  Feb.  13.  Cotton,  L.J.:— 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  KeJcewich  that 
under  sect.  41  of  the  New  River  Comj^anys  special  Act  the  Plain- 
tiffs were  entitled  to  demand  a  supply  of  water  by  meter  for 
domestic  purposes  at  the  rates  therein  mentioned.  The  question 
turns  upon  the  proper  construction  of  sect.  41  of  the  Act,  though 
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undoubtedly  other  sections,  and  also  sections  of  the  general  Act,  0.  A, 
are  to  be  looked  to  for  the  purpose  of  seeing  what  is  the  right  1888 
interpretation  of  that  section.  Cooke 

Under  an  agreement  which  subsisted  for  some  years  between  new^Rivee 
the  Plaintiffs  and  the  New  Biver  Company,  the  Plaintiffs  took  Company. 
and  the  company  supplied  water,  but  that  agreement  has  come    cotton,  l.j. 
to  an  end,  and  the  parties  have  not  been  able  to  come  to  terms  as 
to  renewing  it.    This  house,  belonging  to  the  Plaintiffs,  is  very 
much  of  a  warehouse,  but  in  certain  portions  of  it  they  require 
water  for  what  the  Act  calls  domestic  purposes.    They  have  a 
hydraulic  lift  there  for  which  they  require  water,  and  the  com- 
pany are  perfectly  ready  to  supply  water  for  that  purpose  accord- 
ing to  meter ;  but  the  Plaintiffs  say :  "  This  is  not  a  dwelling- 
house,  and  you  must,  for  domestic  purposes  as  well  as  for  the 
purposes  of  the  lift,  provide  us  with  water  by  meter."  Mr. 
Justice  Kehewich  has  decided  that  under  sect.  41,  which  enacts 
that  the  company  "  shall,  at  the  request  of  any  consumer  of  water 
for  purposes  other  than  the  purposes  for  or  in  respect  of  which 
the  rates  or  charges  are  hereinbefore  provided  or  limited,  or  at 
their  own  instance,  afford  a  supply  of  water  by  means  of  a  meter," 
the  company  are  bound  to  supply  water  by  meter  to  the  Plain- 
tiffs for  domestic  purposes  in  the  building  in  question.    It  was 
contended  on  behalf  of  the  company  by  the  Attorney-General 
that  the  word  "  shall "  in  that  section  cannot  be  treated  as  com- 
pulsory, for,  as  he  very  truly  said,  that  "  shall "  is  coupled  not 
only  with  what  is  to  be  done  at  the  request  of  any  consumer,  but 
also  with  what  may  be  done  "  at  their  own  instance,"  and  that 
compulsion  is  out  of  the  question  as  to  what  they  are  going  to 
do  at  their  own  instance — that  is,  because  they  desire  to  do  it. 
That  is  very  true.   The  section  is  very  badly  framed,  but  I  think 
that  we  ought  to  give  "  shall "  a  meaning  of  compulsion  where  it 
applies  to  what  is  to  be  done  at  the  request  of  every  consumer, 
although  where  it  applies  to  what  is  to  be  done  at  the  instance  of 
the  company,  then  of  necessity  "  shall "  cannot  have  the  sense  of 
compulsion.    The  section,  in  fact,  ought  to  be  read,  "  they  may, 
if  they  like,  at  their  own  instance,  but  they  shall  where  they  are 
required  to  do  so  by  any  consumer."  But  who  can  compel  them, 
and  what  he  can  compel  them  to  do,  is  another  question. 
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O.  A.         It  lias  been  contended  on  behalf  of  the  Eespondents  that  "  any 
1888       consumer  of  water "  means  any  person  who  desires  to  consume 
Cooke  water — who  desires  to  have  from  the  water  company  water  that 
New^River  ^®        coiisume.    Now  I  have  read  the  special  Act  and  I  have 
Company,    ^g^d  the  general  Act,  for  the  purpose  of  seeing  whether  there  is 
Cotton.  L.J.    anything  that  can  enable  us  or  require  us  to  give  other  than  the 
natural  construction  to  these  words  "  any  consumer,"  and  I  can 
find  nothing.    That  being  so,  according  to  the  legal  rules  of 
construction,  which  are,  of  course,  proper  rules,  we  must  give  the 
words  their  ordinary  meaning  ;  and  in  my  opinion  "  any  consumer 
of  water  "  must  mean  a  person  who  is  consuming  water,  or  it  may 
be  a  person  who,  by  virtue  of  an  agreement  with  the  company, 
or  under  other  sections  of  the  Act,  can  compel  them  to  supply 
him  with  water,  and  is  desirous  of  exercising  that  right. 

Then  for  what  purposes  can  he  require  water  to  be  supplied  to 
him  by  meter?    It  is  "for  purposes  other  than  the  purposes  for 
or  in  respect  of  which  ihe  rates  or  charges  are  hereinbefore  pro- 
vided or  limited."    Now  sect.  35  provides  that  water  shall  be 
supplied  for  domestic  purposes  and  for  some  purposes  which  are 
not  under  the  Act  domestic  purposes  (for  fixed  baths  are  by 
sect.  38  said  not  to  be  domestic  purposes)  at  the  rates  thereinafter 
specified,  and  it  goes  on  to  provide  a  rate  for  domestic  purposes, 
and  for  some  purposes  which  according  to  sect.  38  are  not  domestic 
purposes.    But  there  is  an  expression  in  that  section  which  has 
given  rise  to  an  argument  as  to  the  construction  of  sect.  41.  For 
it  was  contended  by  Sir  Horace  Bavey  that  "other  than  the 
purposes  for  or  in  respect  of  which  the  rates  or  charges  are 
hereinbefore  provided"  must  mean  other  than  the  purposes  of 
use  for  domestic  purposes  in  a  dwelling-house,  because  he  says 
no  rate  is  fixed  except  a  rate  for  a  supply  of  water  for  domestic 
purposes  in  a  dwelling-house.    Now  I  do  not  think  that  under 
sect.  35  the  rates  are  fixed  only  for  what  would  be  called  a  dwell- 
ing-house in  ordinary  parlance,  or  in  legal  parlance  otherwise 
than  for  the  purposes  of  this  Act,  for  sect.  53  of  the  general  Act 
contains  a  power  to  the  occupier  of  every  dwelling-house, 
when  he  has  done  certain  things,  to  require  a  sufficient  supply  of 
water  for  his  domestic  purposes  at  the  rate  mentioned  in  the 
special  Act.    Sect.  34  gives  a  right  to  certain  persons  on  certain 
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conditions  to  require  a  supply  of  water  where  the  mains  have  been 
already  extended  to  the  neighbourhood  of  the  houses  occupied 
by  them.  Then  by  sect.  35  "  the  company  shall,  at  the  request  of 
the  owner  or  occupier  of  any  house  or  part  of  a  house  in  any 
street  within  their  limits  in  which  any  pipe  of  the  company  shall 
be  laid  "  ("  pipe  "  there  undoubtedly  means  "  main  ")  "  or  of  any 
person  who,  under  the  provisions^of  this  Act  or  any  Act  incorpo- 
rated therewith,  shall  be  entitled  to  demand  a  supply  of  water  for 
domestic  purposes,  furnish  to  such  owner  or  occupier  or  other 
person  a  sufficient  supply  of  water  for  domestic  purposes," — that 
would  probably  refer  to  those  persons  who,  though  not  living  in 
the  street  where  jthere  are  already  mains  of  the  company,  acquired 
the  right  under  sect.  34  to  compel  the  company  on  the  condi- 
tions therein  mentioned  to  extend  their  mains  into  their  street, 
so  as  to  enable  them  to  get  a  supply  of  water.    Then  what  right 
does  the  section  give  to  the  owner  or  occupier — shall  be  entitled 
to  demand  a  supply  of  water  for  domestic  purposes  at  the  rates 
hereinafter  specified."  Then  it  goes  on,  "  that  is  to  say,  for  water 
supplied  to  any  dwelling-house."    Then  it  fixes  the  amount  of 
rate  to  be  paid  according  to  the  annual  value  of  the  house.  Then 
it  goes  on  in  these  terms :  "  If  there  be  a  water-closet  or  water- 
closets  or  fixed  bath  or  baths  or  any  high  service  in  such  dwell- 
ing-house or  place,  then,  in  addition  to  the  rates  above  specified, 
the  following  rates  shall  be  payable  (that  is  to  say)."    Now,  as  I 
mentioned  already,  that  is  including  within  this  section  that 
which  sect.  38  says  is  not  a  domestic  purpose.    It  is  true  that  the 
rate  is  fixed  with  reference  to  the  annual  value  of  the  "  dwelling- 
house,"  but  I  think  (though  we  do  not  decide  the  point,  as  it  is 
unnecessary  to  do  so)  that  in  this  section  "  dwelling-house  "  is 
used  for  any  house  which  is  so  far  adapted  for  the  purposes  to 
which  a  dwelling-house  is  usually  adapted  as  to  require  water  for 
domestic  purposes,  though  it  may  not  be  a  dwelling-house  within 
the  meaning  of  other  Acts  of  Parliament.    It  does  not  necessarily 
follow  that  the  rate  is  to  be  fixed  according  to  the  value  of  the 
whole  house,  for  the  power  is  given    to  the  occupier  of  a  house 
or  part  of  a  house,"  and  there  may  be  circumstances  under  which 
water  is  demanded  for  part  only  of  the  house,  and  it  may  be  that 
that  part  of  the  house  is  to  be  considered  within  the  purposes  of 
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O.  A.      this  section  as  a  dwelling-house,  and  that  then  the  annual  value 
1888       of  that  part  would  fix  the  amount  of  the  annual  rate  to  be  paid  to 
the  water  company.    In  my  opinion,  however,  we  have  not  to 
^Ew  EivEE  consider  whether  in  the  present  case  there  is  a  right  to  charge 
Company,    according  to  the  whole  value  of  the  house,  because,  in  my  opinion, 
Cotton,  L.J.    "  purposes  other  than  those  for  which  rates  or  charges  are  herein- 
"~      before  provided  or  limited  "  refers  only  to  the  purposes,  and  is 
not  necessarily  confined  to  use  for  those  purposes  in  a  dwelling- 
house. 

Then  as  to  the  meaning  of  "  consumer  of  water."  My  opinion 
is  that  it  means  a  person  who  either  under  the  previous  section 
actually  enjoys  or  is  consuming  water,  or  is  entitled  so  to  do  and 
has  intimated  his  intention  so  to  do  for  domestic  purposes.  I 
think  that  under  sect.  41  if  he  requires  water  for  any  other  pur- 
pose he  may  claim  to  be  supplied  with  such  additional  water  by 
meter  at  the  rate  mentioned  in  this  section.  The  occupier  of  a 
dwelling-house  who  has,  at  the  rates  prescribed  by  sect.  35,  water 
for  purposes  strictly  domestic,  and  for  those  other  purposes 
mentioned  in  that  section,  which,  according  to  sect.  38,  are  not 
domestic,  may  say,  "  I  require  water  for  purposes  for  which  I  am 
not  entitled  to  use  the  water  with  which  you  supply  me,  and  I 
demand  for  that  a  supply  of  water  by  meter."  On  the  other 
hand  the  company  may  say,  "You  are  entitled  to  water  te 
domestic  purposes  and  for  certain  other  defined  purposes :  now 
we  strongly  suspect  that  you  are  using  the  water  not  solely  for 
those  purposes,  and  therefore,  unless  you  satisfy  us  that  that  is 
not  so,  you  must  take  by  meter  the  water  which  you  require  to 
water  your  conservatory  or  for  any  other  purposes  not  within 
sect.  35."  That  will  give,  I  think,  a  reasonable  meaning  to  the 
words  "  at  their  own  instance,"  they  were  inserted  in  order  to 
prevent  any  questions  between  the  company  and  their  customer 
as  to  whether  he  is  applying  the  water  supplied,  only  for  the  pur- 
poses mentioned  in  sect.  35,  or  for  other  purposes  to  which  he  is 
not  entitled  to  apply  the  water.  But  in  the  present  case,  with- 
out deciding  whether  this  is  a  dwelling-house  or  not  within  the 
meaning  of  sect.  35,  the  Plaintiffs,  in  my  opinion,  have  no  right 
to  demand  that  water  shall  be  supplied  to  them  by  meter  for  all 
the  purposes  for  which  they  want  water  in  their  building. 
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It  appeared  at  first  sight  as  if  the  case  of  Metropolitan  Board 
of  WorJcs  V.  New  River  Company  (1),  in  which  the  shorthand 
writer's  note  of  the  judgment  of  the  Court  of  Appeal  was  fur- 
nished to  us,  decided  the  present  case,  but  in  reality  it  did  not. 
The  only  decision  there  was,  that  the  public  purpose  for  which 
the  Metropolitan  Board  of  WorJcs  required  the  supply  of  water  was 
provided  for  by  sect.  37  of  the  general  Act,  and  did  not  come 
under  sect.  41  of  the  private  Act,  which  latter  section  was  to 
provide  for  purposes  not  of  a  public  but  of  a  private  character. 

In  my  opinion,  therefore,  Mr.  Justice  KehewicKs  decision  was 
erroneous,  and  must  be  reversed. 

LiNDLEY,  L.J. : — 

This  question  turns  upon  the  construction  of  sect.  41  of  the 
New  Biver  Company's  Act,  1852,  though  in  order  to  understand 
that  section  it  is  necessary  to  consider  also  other  sections  of  the 
Act. 

The  Act  is  not  drawn  in  language  which  is  altogether  free 
from  difficulty,  but  in  order  to  dispose  of  the  question  before  us  it 
appears  to  me  sufficient  to  look  at  sects.  35,  38,  and  41,  and  at 
the  Plaintiffs'  own  statement  of  their  case. 

The  Plaintiffs  say  in  their  amended  statement  of  claim  that 
they  carry  on  the  business  of  carpet  warehousemen  upon  the 
hereditaments  known  as  12,  Friday  Street^  in  the  city  of  London, 
and  that  they  are  the  occupiers  of  those  premises  in  the  said 
street  within  the  limits  of  the  company  as  defined  by  the  New 
Biver  Company's  Act,  1852,  in  which  street  are  laid  pipes  of  the 
Defendants. 

Let  us  then  look  at  sect.  35,  which  begins  thus :  "  That  the 
company  shall,  at  the  request  of  the  owner  or  occupier  of  any 
house  or  part  of  a  house  in  any  street  within  their  limits  in 
which  any  pipe  of  the  company  shall  be  laid,"  it  then  proceeds, 
•'^or  of  any  person  who,  under  the  provisions  of  this  Act  or  any 
Act  incorporated  therewith,  shall  be  entitled  to  demand  a  supply 
of  water  for  domestic  purposes,  furnish  to  such  owner  or  occupier 
or  other  person  a  sufficient  supply  of  water  for  domestic  purposes 
at  the  rates  hereinafter  specified."  Now,  stopping  there,  I  fail 
(1)  37  L.  T.  (N.S.)  124. 
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C.  A,  altogether  to  see  why  the  Plaintiffs  are  not  precisely  within  the 
1888  first  part  of  that  section.  There  is  not  a  word  there  about  dwell- 
CooKE     ing-houses.    We  shall  presently  see  what  is  said  about  dwelling- 

New  EivEE  -^^^^^s^s  j  ^^"^  Plaintiffs  are  on  their  own  shewing  occupiers  of 
Company,   a  house,  or  part  of  a  house,  in  a  street  within  the  limits  in  which 

Lindiey,  L.J.  pipes  of  the  compauy  are  laid.  Then  we  come  to  the  rates,  and 
we  find  the  language  immediately  varied,  for  the  rates  run  in 
this  way :  "  for  water  supplied  to  any  dwelling-house."  Then 
there  is  a  reference  to  the  annual  value  of  the  "  dwelling-house," 
nothing  being  said  about  part  of  a  "  house  "  or  "  place."  Then 
the  section  says,  "  If  there  be  a  water-closet  or  water-closets,  or 
fixed  bath  or  baths,  or  any  high  service  in  such  dwelling-house 
or  place,"  the  language  being  again  varied.  No  doubt  the  varia- 
tion in  language  here,  and  the  use  of  the  words  "  dwelling-house," 
may  be  referred  to  in  argument  for  the  purpose  of  shewing  that 
the  expression  "  house "  in  the  early  part  of  sect.  35  means 
dwelling-house  as  distinguished  from  any  other  house.  I  doubt 
very  much  whether  that  is  the  true  construction.  I  am  disposed 
to  think  that  anything  is  a  dwelling-house  within  the  meaning 
of  this  section,  which  is  a  house,  and  in  which  water  is  required  for 
domestic  purposes,  or  for  any  other  purposes  for  which  rates  are 
fixed.  I  do  not  think  it  necessary  to  decide  that  question,  but  my 
impression  is  very  strong  that  the  Plaintiffs  are  within  the  word- 
ing of  this  section,  and  are  entitled  under  it  to  a  supply  of  water 
for  domestic  purposes  under  the  schedule  of  rates  in  the  section. 

Now  it  is  very  curious,  and  it  shews  how  carelessly  these  Acts 
are  drawn,  that  the  schedule  includes  fixed  baths  ;  and  then  we 
are  told  by  sect.  38  that  baths  are  not  intended  to  be  included 
under  the  expression  "  domestic  purposes."  This  is  a  blunder  in 
point  of  language,  but  I  do  not  think  that  it  really  affects  the 
construction. 

-  We  then  come  to  sect.  41,  and  of  course  if  the  Plaintiffs  are 
entitled  to  water  for  domestic  purposes  under  sect.  35  they  are 
not  within  sect.  41  for  the  same  water.  Sect.  41  enacts,  "  That 
the  company  shall,  at  the  request  of  any  consumer  of  water  for 
purposes  other  than  the  purposes  for  or  in  respect  of  which  the 
rates  or  charges  are  hereinbefore  provided  or  limited,  or  at  their 
own  instance,  afford  a  supply  of  water  by  means  of  a  meter  or 
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other  instrument  or  mode  for 
quantity  of  water  so  supplied." 

Now  let  us  bear  in  mind  what  ^the  controversy  here  is.  The 
Plaintiffs  by  their  statement  of  claim,  asked  for  a  declaration, 
and  the  learned  Judge  has  made  a  declaration,  that  they  as  con- 
sumers of  water  supplied  by  the  Defendants  under  the  Neiv  River  Lindiey,  l.j. 
Company  s  Act,  1852,  and  the  Acts  incorporated  therewith,  are 
entitled  to  have  water  supplied  by  meter  by  the  Defendants  to 
their  warehouse  No.  12,  Friday  Street,  for  the  purpose  of  working 
a  lift  necessary  for  the  carrying  on  of  their  business.  Now,  as  I 
understand  it,  there  is  no  controversy  before  us  about  that  lift. 
But  then  they  go  on  further  and  ask  for  a  declaration  that  they 
are  entitled  to  a  supply  by  meter  for  all  other  purposes  in  con- 
nection with  the  said  hereditaments,  that  is  to  say,  they  contend 
they  are  entitled  under  sect.  41  to  have  water  supplied  by  meter 
to  this  warehouse  for  domestic  purposes,  and  Mr.  Justice  KeTce- 
wich  has  so  held.  Now,  if  I  am  right  in  the  opinion  that  they 
are  within  sect.  35,  then,  of  course,  they  are  not  within  sect.  41, 
but  even  if  they  are  not  within  sect.  35  it  appears  to  me  equally 
difficult  for  them  to  bring  themselves  within  sect.  41.  I  do  not 
propose  to  give  any  definition  of  the  expression  "  consumer  of 
water."  It  includes,  of  course,  any  person  who  is  an  actual  con- 
sumer of  water,  and  it  would,  I  suppose,  include  a  person  who  is 
entitled  to  claim  a  supply  of  water  under  the  Act  and  has  applied 
for  it,  although  he  has  not  actually  been  supplied.  Whether 
any  person  who  wanted  water,  and  who  had  not  come  under  any 
arrangements  for  getting  it,  would  be  a  consumer,  is  a  different 
question,  which  it  is  wholly  unnecessary  to  decide  on  the  present 
occasion.  The  key  to  the  section  appears  to  me  to  lie  in  the 
words,  "  For  purposes  other  than  the  purposes  for  or  in  respect  of 
which  the  rates  or  charges  are  hereinbefore  provided  or  limited." 
Now  the  Plaintiffs  want  this  water  by  meter  for  the  purposes 
enumerated  in  sect.  35,  and  they  cannot,  therefore,  it  appears  to 
me,  without  forcing  and  straining  the  language  of  sect.  41,  bring 
themselves  within  that  section  even  if  they  are  not  within  sect.  35, 
as  I  think  they  are.  Sect.  41  is  very  strangely  worded  ;  it  says  : 
"  That  the  company  shall,  at  the  request  of  any  consumer  of  water 
for  purposes  other  than  the  purposes  for  or  in  respect  of  which 
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C.  A.      the  rates  or  charges  are  hereinbefore  provided  or  limited,  or  at  their 
1888      own  instance."    That  is  very  perplexing.    The  first  words,  "  The 
Cooke      company  shall  at  the  request  of  any  consumer  "  are  intelligible 
New'kiver  enough ;  they  impose  upon  the  company  the  obligation  or  duty 
Company,    of  supplying  w^ater  in  the  case  provided  for  by  the  section  if 
Lindiey,  L.J,   required  by  the  consumer,  but  what  is  meant  by  saying  "  the  com- 
pany shall  at  their  own  instance  "  ?  It  must  mean  that  they  shall 
be  entitled  to  do  it.    It  cannot  mean  that  they  shall  be  obliged 
at  their  own  instance ;  there  is  no  sense  in  that.    "  I  must  at  my 
own  instance "  can  only  be  understood  as  meaning  "  I  may." 
Therefore,  as  I  understand  the  section,  it  imposes  upon  the  com- 
pany the  obligation  of  supplying  water  by  meter  at  the  request 
of  the  consumer  when  he  is  entitled  to  it  under  the  section,  and 
the  section  imposes  upon  the  consumer  the  obligation  of  taking 
water  by  meter  at  the  instance  of  the  company  in  similar  cases, 
that  is  to  say,  the  obligation  is  imposed  by  the  word    shall  "  in 
different  ways — upon  the  company  in  the  first  part  of  the  section, 
upon  the  consumer  in  the  other.   It  appears  to  me,  that  whatever 
the  true  construction  of  sect.  35  may  be,  the  Plaintiffs  have  com- 
pletely failed  in  bringing  themselves  within  sect.  41  so  far  as 
regards  water  required  by  them  for  domestic  purposes. 

BowEN,  L.J. : — 

In  my  opinion  the  only  section  which  it  is  necessary  to  con- 
strue here-  is  sect.  41,  and  I  have  arrived  at  the  conclusion  that 
sect.  41,  although  not  altogether  aptly  worded,  becomes  reason- 
ably clear  when  you  consider  it  in  connection  with  the  previous 
sections  of  the  Act  and  with  reference  to  the  subject-matter. 

Part  of  the  difficulty  of  construing  sect.  41  arises  from  an  air 
of  compulsion  which  seems  to  rest  upon  it  in  consequence  of  the 
words  with  which  it  begins,  "  the  company  shall,"  and  the  further 
embarrassment  which  is  caused  by  the  fact  that  after  using  words 
of  compulsion  in  the  earlier  part  of  the  section  with  regard  to  the 
company,  the  Legislature  passes  on  to  use  words  of  option,  still 
retaining  the  word  "  shall "  when  it  deals  with  the  action  to  be 
taken  by  the  company  on  its  own  initiative.  So  that  the  section 
is  a  curiously  worded  one.  The  fact  is  that  it  breaks  into  two 
parts.    The  first  deals  with  the  action  which  is  to  be  taken  by 
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the  company  upon  tlie  initiative  of  others,  the  second  with  the 
action  which  is  to  be  taken  by  the  company  upon  its  own  initia- 
tive. The  first  branch  is  "  The  company  shall,  at  the  request  of 
any  consumer  of  water  for  purposes  other  than  the  purposes  for 
or  in  respect  of  which  the  rates  or  charges  are  hereinbefore  pro- 
vided." They  are  to  act  upon  that  branch  on  the  request  of  the 
consumer  of  water  if  the  purposes  are  other  than  the  purposes 
which  have  been  previously  defined.  Then  comes  the  latter 
branch,  which  continues  :  "  or  at  their  own  instance,  afford  a  supply 
of  water  by  meter."  It  seems  to  me  that  the  word  "  shall "  is 
compulsory  when  it  is  dealing  with  the  action  of  the  company 
set  in  motion  by  the  request  of  the  consumer,  but  that  when  it 
passes  to  the  act  of  the  company  upon  its  own  initiative  it  takes 
a  colour  from  the  words  "  at  their  own  instance  "  which  give  to 
the  word  "  shall,"  not  altogether  inappropriately,  the  meaning 
of  "  may."  After  all  the  word  "  shall  "  is  only  the  future  tense 
and  colourless,  but  it  may  receive,  and  it  does  receive,  in  ordi- 
nary language  either  a  compulsory  colour  or  an  optional  colour 
from  the  context,  and  I  do  not  think  there  is  anything  very 
violent  (although  it  is  not  altogether  an  apt  way  of  using  it)  in 
giving  the  optional  meaning  to  it  where  you  find  it  coupled 
with  the  phrase  "  at  their  own  instance,"  just  as  you  say  that  a- 
person  shall,  if  he  chooses,  go  out  for  a  walk,  which  means  that 
he  shall  have  the  power  of  doing  it. 

But  what  we  have  to  consider  really  is  the  first  branch  of  this 
section,  what  is  the  limit  of  compulsion  within  which  the  com- 
pany is  obliged  to  act  if  there  is  a  request  by  a  consumer  of 
water  ?  First  of  all  it  seems  to  me  that  he  must  be  a  consumer 
of  water.  That  is  what  the  section  says,  and  I  think  it  would  be 
doing  strange  violence  to  its  language  if  we  were  to  give  it  the 
meaning  attributed  to  it  by  the  learned  Judge  below.  A  "  con- 
sumer of  water  "  does  not  denote  a  person  who  desires  to  consume 
water  but  is  not  consuming  it,  any  more  than  "customer  of  a 
firm  "  includes  a  person  who  at  some  future  time  intends  to  buy 
from  it.  "  Consumer  "  must,  to  fulfil  the  ordinary  conditions  of 
the  English  language,  be  a  person  who  is  actually  consuming  or 
who  is  entitled  to  consume  under  some  agreement  made  with 
the  company,  or  some  previous  right  given  him  by  the  Act  of 
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0.  A.  Parliament  itself,  for  I  do  not  think  it  necessary  that  he  should  be 
1888  actually  consuming  the  water  if  he  is  in  such  a  position  that  the 
company  cannot  refuse  to  give  it  to  him  and  if  he  wishes  to  insist 
upon  his  right. 

Company."  But  then  there  is  another  limit  upon  the  compulsion  which  is 
Bowen,  L.J.  imposcd  ou  the  company, — the  request  of  the  consumer  is  only  to 
""""  be  imperative  or  obligatory  if  the  purposes  are  other  than  the 
purposes  for  or  in  respect  of  which  the  rates  are  thereinbefore 
provided.  Now  rates  are  thereinbefore  provided  for  domestic 
purposes,  and  for  certain  other  purposes  which  it  is  not  necessary 
for  the  present  purpose  to  enumerate,  because  the  consideration 
of  them  does  not  arise.  Speaking  broadly,  the  purposes  for 
which  the  rates  have  been  already  fixed  are  domestic  purposes. 
Then,  coming  back  to  the  language  of  sect.  41,  a  consumer  of 
water,  if  he  wants  to  insist  on  supply  by  meter,  can  only  do  so 
for  purposes  other  than  those  for  which  rates  have  been  previously 
fixed. 

The  result  is  that  the  company,  speaking  broadly,  subject  to 
the  exceptions  created  by  special  sections  in  the  Act,  are  not 
bound  to  supply  water  for  general  trade  purposes  except  to  their 
own  consumers.  Then  come  the  words  "  or  at  their  own  instance." 
One  can  easily  conceive  cases  in  which  the  company  would  be 
dissatisfied  with  the  use  which  was  being  made  of  the  water  sup- 
plied for  domestic  purposes,  or  dissatisfied  with  constant  contro- 
versies about  it,  and  might  choose  to  say  "  We  elect  to  supply 
you  altogether  on  the  meter  system  although  you  are  a  consumer 
and  have  a  right  to  water  for  domestic  purposes."  In  the  second 
branch  of  the  sentence  there  is  no  limit  as  to  the  purposes  for 
which  the  meter  supply  is  to  be  used  when  the  company  put 
themselves  in  motion.  When  the  consumer  of  water  asks  for  a 
supply  by  meter  he  can  only  demand  it  for  purposes  outside 
domestic  use,  but  the  company  may  elect  if  they  choose,  for  all 
purposes  whatsoever,  to  impose  a  meter  supply.  That  is  no  doubt 
in  order  to  prevent  disputes  between  customers  and  themselves. 

If  that  is  the  true  view  of  this  section,  the  construction  of  the 
previous  sections  becomes  unnecessary  for  the  purposes  of  the 
present  case,  and,  like  my  Brothers  who  sit  with  me,  I  am  ex- 
tremely reluctant  to  decide  anything  except  what  is  necessary 
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for  the  special  case,  because  I  believe  by  long  experience  that 
judgments  come  with  far  more  weight  and  gravity  when  they 
come  upon  points  which  the  Judges  are  bound  to  decide,  and  I 
believe  that  ohiter  dicta,  like  the  proverbial  chickens  of  destiny, 
•come  home  to  roost  sooner  or  later  in  a  very  uncomfortable  way 
to  the  Judges  who  have  uttered  them,  and  are  a  great  source  of 
embarrassment  in  future  cases.  Therefore  I  abstain  from  putting 
^  construction  on  more  than  it  is  necessary  to  do  for  this  par- 
ticular case. 

Are  the  Plaintiffs  consumers  of  water  within  the  definition  I 
have  given?  Are  they  persons  who  are  entitled  to  consume 
already  before  you  get  to  sect.  41  ?  They  occupy  a  house  which 
is  six  storeys  high,  without  any  internal  partitions,  nobody  sleeps 
in  the  house,  nobody  takes  his  meals  in  it,  there  are  about  twenty 
€lerks  and  twenty  porters  employed  there,  and  water  is  used  for 
water-closets  and  lavatories,  and  for  washing  the  house.  I  neglect 
the  hydraulic  lift.  I  by  no  means  say  that  such  persons  are  not 
occupying  a  house  or  part  of  a  house  which  gives  them  a  right 
under  sect.  35  to  water  for  domestic  purposes.  But  it  is  not 
necessary  to  decide  this  point,  for  on  sect.  41,  as  it  seems  to  me, 
the  Plaintiffs  are  in  this  dilemma.  Are  they  already  consumers 
of  water  within  the  meaning  of  the  section  for  domestic  purposes 
or  not  ?  If  they  are,  what  does  the  first  branch  of  sect.  41  give 
them  ?  Only  a  right  to  demand  a  meter  supply  for  purposes 
other  than  domestic  purposes,  and  this  action  is  to  demand  it  for 
domestic  purposes.  Therefore  the  section  does  not  help  them. 
If  they  are  not,  if  this  is  not  a  dwelling-house,  and  they  had  no 
right  to  water  under  the  section  which  prescribes  the  rates,  they 
oannot  demand  water  at  all.  It  seems  to  me,  therefore,  that  the 
argument  of  the  Eespondents  must  fail. 
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Solicitors  for  Plaintiffs :  HoUingsworth,  Tyerman,  &  Andrewes, 
Solicitors  for  Defendants  :  Thompson  d  Debenhams. 
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TIMSOIST  V.  WILSON. 

[1887    T.  1457.] 

FANSHAWE  v.  LONDON  AND  PEOVINCIAL  DAIRY 

COMPANY. 
[1887   F.  837.] 

Practice — Trial  hy  Jury — Rules  of  Supreme  Courts  1883,  Order  xxxvi,, 

rr.  6,  7  (a). 

Where,  in  an  action  brought  in  the  Chancery  Division  to  restrain  a 
nuisance,  either  party  applies  for  a  trial  by  jury,  he  cannot  claim  a  jury  as 
a  matter  of  right,  but  the  application  is  one  to  the  discretion  of  the  Court 
under  Order  xxxvi.,  rule  7  (a),  and  he  has  not  even  ^uch.  prima  facie  right 
to  a  jury  as  to  throw  on  the  other  side  the  burden  of  shewing  that  the  case 
can  be  tried  as  well  without  a  jury. 

TIMSON  V.  WILSON. 
This  was  an  action  in  the  Chancery  Division  for  an  injunction 
to  restrain  the  Defendant  from  allowing  sewage  to  flow  from 
a  cesspool  at  his  house  in  Hampshire  into  a  watercourse  from 
which  a  pond  on  the  Plaintiff's  property,  which  was  used  for 
watering  cattle,  derived  its  principal  supply  of  water.  The  De- 
fendant alleged  a  prescriptive  right  to  discharge  sewage  into  the 
watercourse,  denied  any  increase  of  the  amount  discharged,  and 
stated  that  the  distance  of  the  pond  from  the  cesspool  was  about 
three-quarters  of  a  mile,  that  nothing  which  could  create  a 
nuisance  reached  the  pond  from  the  Defendant's  premises,  and 
that  the  pond  was  polluted  from  the  Plaintiff's  own  premises. 

On  the  14th  of  September,  1887,  before  the  statement  of  claim 
had  been  delivered,  an  order  was  made  restraining  the  Defendant 
until  the  trial  or  further  order  from  allowing  the  sewage  from  the 
cesspool  to  overflow  into  the  watercourse. 

The  action  being  now  ready  for  trial,  the  Defendant  applied  to 
have  it  transferred  to  the  Queen's  Bench  Division  that  it  might 
be  tried  at  Winchester  by  a  Hampshire  jury.  The  grounds  alleged 
were  that  the  case  could  only  be  tried  satisfactorily  by  a  jury 
with  a  view ;  that  it  was  desirable  that  the  case  should  be  tried  by 
a  jury  knowing  the  habits  of  cattle  ;  and  that  the  witnesses  lived 
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in  the  neighbourhood,  so  that  a  trial  at  Winchester  would  save  c.  A. 
great  expense.  1888 


Company. 


It  appeared  that  since  the  action  was  brought  alterations  had  tjmson 
been  made  about  the  pond  and  the  watercourse,  and  substantially  ^yj^go^ 
there  was  nothing  to  be  decided  but  the  question  of  costs.  Fanshawe 

Mr.  Justice  Kay  refused  the  application,  and  the  Defendant  -j^^j^^^^^  ^^^^ 
appealed.    The  appeal  was  heard  on  the  29th  of  February,  1888.  Provincial 

Sills,  for  the  appeal : — 

This  application  is  made  under  Order  XLix.,  rule  3,  the  case 
being  one  which  can  be  much  better  tried  by  a  jury  than  by  a 
Judge.  This  is  not  an  action  assigned  to  the  Chancery  Division 
by  Order  xxxvi.,  rule  3,  and  under  rule  6  the  trial  ought  to  be 
with  a  jury:  Fennessy  v.  Babhits  (1). 

Vernon  B.  Smith,  contra : — 

The  case  is  not  governed  by  Order  xxxvi.,  rule  6,  but  by 
rule  7  (a),  under  which  the  Judge  has  a  discretion  :  The  Temple 
Bar  (2).  Little  remains  here  but  the  question  of  costs,  and 
there  is  not  sufficient  cause  shewn  for  interfering  with  the  dis- 
cretion of  the  Judge,  which  will  not  be  done  except  on  very 
strong  grounds  :  Buston  v.  Tobin  (3). 

Sills,  in  reply. 

FANSHAWE  v.  LONDON  AND  PROVINCIAL  DAIRY  COMPANY. 

The  Defendants  carried  on  business  as  milk  sellers  and  dairy- 
men. The  Plaintiffs  were  resident  occupiers  of  houses  near  the 
Defendants'  place  of  business,  and  complained  of  the  Defendants 
carrying  on  their  business  at  night  in  such  a  noisy  way  as  to 
cause  a  serious  nuisance  to  the  Plaintiffs,  and  they  commenced 
this  action  in  the  Chancery  Division  for  an  injunction  to  restrain 
the  Defendants  from  carrying  on  their  business  in  such  a  manner 
as  by  noise  between  the  hours  of  ten  at  night  and  seven  in  the 
morning  to  cause  a  nuisance  to  the  Plaintiffs.  The  Defendants 
by  their  defence  denied  the  fact  of  nuisance. 

On  the  20th  of  December,  1887,  the  Plaintiffs  gave  notice  for 

(1)  56  L.  T.  (N.S.)  138.  (2)  11  P.  D.  6. 

(3)  10  Ch.  D.  558. 
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C.  A.      trial  of  the  action  before  a  Judge.    The  Defendants  took  out  a 
1888       summons  asking  that  notwithstanding  the  notice  the  action  might 
^1^0^     be  tried  by  a  Judge  with  a  jury.    Mr.  Justice  Kay  in  Chambers 
dismissed  the  summons  with  costs,  saying  that  if  he  directed 


Peovincial  the  Court  of  Appeal.  The  Defendants  appealed,  and  the  appeal 
Company,   was  heard  on  the  29th  of  February,  1888. 


Ince,  Q.C.,  and  Herbert  Bohertson,  for  the  appeal : — 

We  say  that  this  case  comes  within  Order  xxxvi.,  rule  6,  and 
that  the  Defendant  has  a  right  to  a  jury,  this  not  being  an  action 
assigned  to  the  Chancery  Division  so  as  to  come  within  rule  3 : 
Fennessy  v.  BaUbits  (1 ).  If,  however,  it  comes  within  rule  7  (a), 
we  say  that  the  remark  of  the  Judge  shews  that  he  did  not 
exercise  a  discretion  with  a  view  to  the  particular  circumstances 
of  the  case.  Now,  where  a  Judge  exercises  no  discretion,  or 
exercises  it  on  a  wrong  principle,  the  Court  of  Appeal  will 
interfere :  In  re  Martin  (2).  The  only  cases  in  which  it  has  been 
debated  whether  nuisance  cases  should  go  to  a  jury  are  West  v. 
White  (3),  Powell  v.  Williams  (4),  and  Clarice  v.  Skipper  (5),  and 
they  are  all  in  our  favour.  The  last  of  them  shews  that  there 
is  a  prima  facie  right  to  a  trial  by  jury,  and  that  the  burden 
of  proof  lies  on  those  who  contend  for  trial  without  a  jury, 
Order  xxxvi.,  rule  26,  of  the  Orders  of  1875  under  which  it  was 
decided  being  in  the  same  terms  as  Order  xxxvi.,  rule  4,  of  the 
Orders  of  1883.  In  re  Martin  also  goes  on  the  principle  'that 
unless  special  grounds  to  the  contrary  are  shewn  the  person 
asking  for  a  jury  will  have  his  prima  facie  right. 

Marten^  Q.C.,  and  Bussell  Bdberts,  contra,  were  not  called  upon. 

Cotton,  L.J. : — 

Both  these  cases  come  before  us  on  appeal  from  Mr.  Justice 
Kay,  and  in  each  of  them  the  question  is,  whether  the  Appellants 
have  a  right  to  a  trial  by  jury,  or  whether  the  Judge  has  a  discre- 


AND 


(1)  56  L.  T.  (N.S.)  138. 

(2)  20  Ch.  D.  365. 


(3)  4  Ch.  D.  631. 

(4)  12  Ch.  D.  234. 


(5)  21  Ch.  D.  134. 


YOL.  XXXVIII.]  CHANCEKY  DIYISION. 


75 


tion  as  to  ordering  the  case  to  be  so  tried.  Each  of  the  actions 
before  us  is  not  one  of  those  assigned  to  the  Chancery  Division, 
but  is  one  which  can  be  brought  in  that  Division.  We  have  not 
to  deal  with  the  4th  rule  of  Order  xxxvi.,  the  question  is  whether 
it  comes  within  rule  6  or  rule  7  (a)  of  that  Order.  In  the  case 
of  The  Temple  Bar  (1),  we  held,  and  as  I  think  rightly,  for 
reasons  which  I  need  not  repeat,  that  rule  6  deals  only  with 
causes  and  matters  not  mentioned  in  the  preceding  rules.  There 
is  a  means  given  by  rule  7  (a)  of  applying  to  the  discretion  of  the 
Court  as  to  the  mode  of  trial  in  cases  not  provided  for  by  the 
preceding  rules.  Nothing  is  said  as  to  the  mode  of  applying. 
A  discretion  is  given  to  the  Judge  which  he  may,  no  doubt,  exer- 
cise ex  mero  motu  suo ;  but  if  a  rule  gives  a  discretion  to  the  Judge 
it  would  be  wrong  to  say  that  the  parties  may  not  apply  to  him 
to  exercise  it.  We  must  then  consider  the  applications  here  as 
made  under  rule  7  (a).  Mr.  Ince  urged  that  there  was  a  prima 
facie  right  to  a  jury,  and  that  the  case  ought  to  be  so  tried 
unless  the  Judge  satisfied  himself  that  it  was  not  one  which 
ought  to  be  tried  by  a  jury,  and  a  case  was  referred  to.  In  re 
Martin  (2),  in  which,  under  the  then  existing  rule,  the  Court  said 
that  the  Judge  must  be  satisfied  that  there  were  reasons  why 
the  case  should  not  be  tried  by  a  jury.  Mr.  Ince  urged  that  this 
was  in  point,  for  that  the  new  and  the  old  rule  (Rules  of  1875, 
xxxvi.,  26,  and  Rules  of  1883,  xxxvi.,  4),  are  in  the  same  terms. 
It  may  be  that  they  are  in  the  same  terms,  but  they  deal  with 
different  sets  of  rights.  At  the  time  when  that  case  was  decided 
a  party  had  a  right  to  give  a  notice  requiring  the  action  to  be 
tried  in  a  particular  way.  Order  xxxvi.,  rule  3,  of  the  Orders  of 
1875  enabled  him  to  give  notice  for  trial  by  jury.  That  was 
done,  and  then  under  rule  26  of  the  same  Order  reason  had  to 
be  shewn  why  he  should  be  deprived  of  his  right  under  the 
notice.  Under  the  present  Rules  there  is  not  a  general  right  to 
demand  a  trial  by  jury;  parties  have  a  right  to  demand  it  in 
certain  actions  of  which  neither  of  those  now  before  the  Court  is 
Then  comes  in  rule  7  (a),  and  under  that  rule  it  is  for 
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those  who  ask  for  a  jury  to  satisfy  the  Court  that  the  action 
ought  to  be  tried  by  a  jury. 

(1)  11  P.  D.  6.  (2)  20  Ch.  D.  365. 
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C.  A.         As  regards  Timson  v.  Wilson,  I  think  I  should  have  said  that 

1888      prima  facie  it  was  an  action  proper  for  a  jury,  but  I  am  not  sure 

TmsoN     ^^^^  ^  should  have  come  to  the  same  conclusion  when  it  was 

shewn  that  there  was  little  to  be  decided  but  the  question  of 
Wilson.  ^    ^  ^  ^ 

Fanshawe   costs.    But  it  is  unnecessary  to  decide  that,  it  is  enough  to  say 
that  no  sufficient  ground  is  shewn  for  interfering  with  the  dis- 


V. 

London  and 


PROVINCIAL  cretion  of  the  Judge. 

Company.       The  other  case  appears  to  me  a  clear  one.    I  do  not  see  what 
Cotton,  L.J.    use  there  would  be  in  a  view,  unless  by  a  view  it  is  meant  that 
the  jury  are  to  sit  up  all  night  to  listen  to  the  noise.  The 
action  is  one  which  can  be  tried  just  as  well  by  a  Judge  in  the 
Chancery  Division  as  by  a  jury. 

Both  appeals  will  therefore  be  dismissed. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  As  I  said  in  The  Temple  Bar  (1), 
the  rules  2-7  of  Order  xxxvi.  form  a  group  of  regulations  hang- 
ing together  and  requiring  to  be  read  together.  They  form  a 
new  set  of  regulations  as  to  trial  by  jury,  and  we  should  only  be 
misled  if  we  were  to  go  back  to  decisions  on  the  Orders  of  1875. 
Order  xxxvL,  rule  4,  may  be  in  the  same  terms  as  Order  xxxvi., 
rule  26,  of  the  Orders  of  1875,  but  the  rules  before  it,  in  con- 
nection with  which  it  must  be  read,  have  been  recast,  and  its 
effect  is  thereby  varied.  Every  party  who  before  November,  1883, 
was  entitled  to  trial  by  jury  is  so  entitled  still,  and  no  party  who 
before  November,  1883,  was  not  entitled  to  trial  by  jury  is  so 
entitled  now.  But  there  are  cases  in  which  the  Court  can  order 
a  trial  by  a  jury  where  without  such  an  order  the  trial  would  be 
without  a  jury,  and  so  there  are  cases  in  which  the  Court  can 
order  a  trial  without  a  jury  where  without  such  an  order  the  trial 
would  be  with  a  jury.  The  law  in  this  respect  was  not  new,  for 
the  Court  of  Chancery  could  direct  an  issue,  which  led  to  the 
insertion  of  the  last  words  in  rule  3  and  rule  4,  and  the  Courts  of 
Common  Law  had  the  powers  now  conferred  by  rule  5.  Kule  4  is 
confined  to  causes  which  under  the  old  law  could  be  tried  without 
a  jury  without  any  consent,  and  it  applies  to  Admiralty  and  Chan- 
cery actions.    The  effect  of  the  Eules  of  1883  was  to  make  trial 

(1)  11  P.  D.  6. 
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without  a  jury  the  normal  mode  of  trial  except  where  trial  by  C.  A. 

jury  is  ordered  under  rules  3,  6,  or  7  (a),  or  may  be  had  without  1888 

an  order  under  rule  2.  Timson 

Eule  6  gives  no  right  to  trial  by  jury  in  any  case  which  before  \^ilson 

could  be  tried  without  a  jury,  without  any  consent  of  parties  :  Fanshawe 

The  Temple  Bar  (1).    The  actions  now  before  us  are  actions  for  lqj^uon  and 

nuisance  in  the  Chancery  Division.   These  before  the  Judicature  ^^^Yiry^^ 

Acts  would  be  tried  by  the  Judge  without  a  jury  unless  he  saw  fit  Co^ipaky. 

to  direct  them  to  be  tried  with  a  jury.  They  come  within  rule  7  (a),  Lindiey,  l.j, 
and  the  trial  without  a  jury  being  the  normal  mode  of  trial,  those 
who  ask  for  a  jury  must  satisfy  the  Court  that  it  is  better  for  the 
action  to  be  tried  with  a  jury. 

I  agree  with  Mr.  Justice  Kai/  in  both  cases.  In  Timson  v. 
Wilson  the  case  is  almost  reduced  to  a  question  of  costs,  and  as 
to  the  other  case  there  is  no  reason  why  a  question  as  to  nuisance 
from  the  rattle  of  milk  cans  cannot  be  tried  as  well  without  as 
with  a  jury. 

BoWEN,  L.J. : — 

I  think  we  are  bound  by  the  decision  in  The  Temple  Bar  (1)  to 
hold  that  the  Applicants  cannot  claim  a  trial  by  jury  as  a  matter 
of  right.  Kegarding  the  cases,  then,  as  cases  of  discretion  under 
rule  7  (a),  I  see  no  proof  that  the  Judge  did  not  exercise  his  discre- 
tion. I  think  that  his  language  in  the  second  case  does  not  im- 
port, as  has  been  contended,  that  he  did  not  use  his  discretion  with 
regard  to  the  circumstances  of  the  case,  but  that  he  considered 
the  circumstances  to  be  such  that  there  was  no  occasion  for  a  trial 
by  jury  unless  it  was  to  be  laid  down  that  every  nuisance  case 
must  be  tried  by  a  jury,  and  in  this  conclusion  I  quite  agree  with 
him.  As  to  Timson  v.  Wilson  it  at  first  struck  me  that  I  should 
not  have  exercised  my  discretion  in  the  same  way  as  the  learned 
Judge ;  it  appeared  to  be  a  case  where  it  was  hard  to  oblige  the 
parties  to  bear  the  expense  of  bringing  up  their  witnesses  to  town, 
and  where  a  view  was  very  desirable.  It  appears,  however,  that 
an  interlocutory  injunction  was  granted  in  which  elaborate  plans 
were  laid  before  the  Judge,  so  that  there  are  materials  which  will 
greatly  assist  him  at  the  trial ;  it  appears,  moreover,  that  no 

(1)  11  P.  D.  6. 
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nuisance  now  exists,  and  the  only  question  is  whether  the  costs  of 
the  action  should  be  borne  by  the  Plaintiff  or  by  the  Defendant. 
Under  all  these  circumstances  I  am  not  prepared  to  decide  that 
Mr.  Justice  Kay  exercised  his  discretion  wrongly. 

Solicitors  in  Timson  v.  Wilson. 
Solicitors  for  Plaintiff :  Barlow  &  James. 
Solicitors  for  Defendant :  Upton,  Atkey  &  Upton. 

•Solicitors  in  Fanshawe  v.  London  and  Provincial  Dairy  Company. 
Solicitors  for  Plaintiffs :  Kennedy,  Sughes,  &  Kennedy. 
Solicitors  for  Defendants :  Frere,  Forster,  Frere,  &  Cholmeley. 

H.  C.  J. 
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HANCOCK  V.  HANCOCK. 

[1884    H.  3041.] 

Married  Woman — Separate  Estate — Property  acquired  since  the  Isf  of  January, 
1883 — Effect  of  Friar  Settlement — Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  ss.  5,  19. 

The  effect  of  sect.  19  of  the  Married  Women'' s  Property  Act,  1882,  is  so 
to  modify  the  operation  of  sect.  5,  that  the  persons  interested  under  a 
settlement  of  the  property  of  a  married  woman  are  not  by  sect.  5  de- 
prived of  any  benefit  to  which  they  would  have  been  entitled  under  the 
settlement  in  case  sect.  5  had  not  been  enacted. 

An  ante-nuptial  settlement  executed  in  1870,  contained  a  covenant  by 
the  husband  with  the  trustees  that  he  would  settle,  or  concur  with  the  wife 
in  settling,  any  property  which  during  the  coverture  should  come  to  her 
or  to  him  in  her  right.  The  settlement  did  not  contain  any  such  covenant 
by  the  wife,  or  any  joint  agreement  or  declaration  to  that  effect.  In  1883, 
on  the  death  of  the  wife's  mother,  the  wife  became  entitled  under  her  will 
to  a  share  of  the  mother's  personal  estate,  which  was  not  limited  by  the 
will  to  the  separate  use  of  the  wife  : — 

Held  (affirming  the  decision  of  North,  J.),  that  this  share  was,  notwith- 
standing the  Act  of  1882,  bound  by  the  covenant  in  the  settlement. 

In  re  Queade's  Trusts  (1)  disapproved. 

Petition  by  Mrs.  Brown,  the  wife  of  G.  W.  Brown,  asking  for 
the  transfer  to  her  of  a  sum  of  stock  which  was  in  Court  to  the 
credit  of  the  action,  "  the  account  of  Mrs.  Brown  and  her  assignees 
(if  any),  and  her  incumbrancers  (if  any)." 

(1)  33  W.  E.  816. 
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Mr.  and  Mrs.  Brown  were  married  on  the  22nd  of  October,      C.  A. 
1870.    In  contemplation:  of  the  marriage  a  settlement  was  exe-  1888 
cuted  on  the  19th  of  October,  1870,  and  by  it  certain  stock  and  hancock 
shares  which  the  intended  wife  (then  Miss  Hancock)  was  then  ^jJ^q^^ 

possessed  of  or  entitled  to  were  assigned  by  her  to  the  trustees   

of  the  settlement,  upon  certain  trusts  for  the  benefit  of  herself, 
her  intended  husband,  and  the  children  of  the  intended  marriage. 
The  settlement  contained  a  covenant  by  G.  W.  Brown  with  the 
trustees  that,  in  case  at  any  time  during  the  intended  coverture 
any  real  or  personal  estate  whatsoever  (exceeding  in  amount  or 
value  £20  at  one  time  and  from  one  source,  and  not  consisting 
of  jewels,  rings,  or  other  articles  of  that  nature)  should  be  given, 
devised,  or  bequeathed  to,  or  descend,  or  devolve  upon,  or  vest  in 
Miss  HancocTc,  or  any  person  or  persons  in  trust  for  her,  or  in 
G.  W.  Broivn  in  her  right,  then  and  in  any  and  every  such  case 
G.  W.  Brown  should  and  would,  at  the  costs  of  the  trust  estate 
thereby  created,  make,  do  and  execute,  or  cause  to  be  made,  done 
and  executed,  or  join  or  concur  with  Miss  Hancock,  her  heirs, 
executors,  administrators  and  assigns,  in  making,  doing  and 
executing,  all  such  acts,  deeds,  matters  and  things,  as  should  be 
necessary  or  proper  for  vesting  such  real  or  personal  estate  in  the 
trustees  or  trustee  for  the  time  being  of  the  settlement,  upon 
the  trusts  thereby  declared,  or  such  of  them  as  should  be  then 
subsisting.  The  settlement  did  not  contain  any  covenant  by 
Miss  Hancock  for  the  settlement  of  her  after-acquired  property, 
nor  any  joint  agreement  or  declaration  to  that  effect. 

On  the  22nd  of  September,  1883,  Mrs.  Hancock,  Mrs.  Brown's 
mother,  died,  having  by  her  will,  dated  the  6th  of  March,  1883, 
given  the  residue  of  her  property  to  be  equally  divided  between 
her  children  and  the  issue  of  any  deceased  child,  such  issue 
taking  the  parent's  share.  The  will  did  not  contain  any  declara- 
tion that  the  shares  of  daughters  were  to  be  for  their  separate 
use. 

This  action  was  brought  to  administer  Mrs.  Hancock's  estate, 
and  in  it  a  sum  of  £1500  New  3  per  cents.,  which  formed  part  of 
Mrs.  Brown's  share  of  the  residuary  personal  estate,  had  been 
carried  over  to  the  credit  of  the  above  account.  The  petition 
asked  for  a  declaration  that  the  Petitioner's  sharq  in  the  residuary 
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C.  A.      estate  of  Mrs.  Hancock  under  her  will  was  not  bound  by  the 

1888      settlement,  but  that  it  belonged  to  the  Petitioner  for  her  separate 

Hancock    ^^e  absolutely  ;  and  that  the  residue  of  the  £1500,  after  the  pay- 

ment  of  costs,  mi2:ht  be  transferred  to  her.    It  was  stated  at  the 
Hancock.  . 
  Bar  that  the  testatrix  had  no  real  estate. 

The  petition  came  on  for  hearing  before  Mr.  Justice  North  on 

the  29th  of  October,  1887. 

Mulligan,  for  the  Petitioner : — 

There  is  no  contract  by  the  wife  for  the  settlement  of  her 
after-acquired  property ;  there  is  only  the  covenant  of  the  hus- 
band, and  such  a  covenant  does  not  apply  to  the  separate  property 
of  the  wife :  Bamsden  v.  Smith  (1) ;  Dawes  v.  Tredwell  (2).  There 
is  not  even  a  recital  in  the  settlement  of  an  intention  that  the 
wife's  after-acquired  property  should  be  settled.  Before  the 
Married  Women's  Propertt/  Act,  1882,  separate  property  of  the 
wife  would  not  have  been  bound  by  the  covenant.  The  will  was 
made  after  passing  of  the  Act,  and  sect.  5  must  be  read  into  the 
will.  The  testatrix  must  be  taken  to  have  known  of  the  exist- 
ence of  sect.  5  (3),  and  the  effect  of  that  section  is  to  make  the 
Petitioner's  share  under  the  will  her  separate  property.  Inde- 
pendently of  sect.  19,  she  is  clearly  entitled  to  the  share  for  her 
separate  use,  and  the  only  question  is,  what  is  the  effect  of 
sect.  19.  The  words  "  settlement- or  agreement  for  a  settlement " 
must  mean  a  settlement  or  agreement  which  is  binding  upon  the 
wife.  In  In  re  Queades  Trusts  (4)  Mr.  Justice  Chitty  held  that 
sect.  19  did  not  prevent  the  operation  of  sect.  5.  In  that  case 
the  settlement  was  a  post-nuptial  one,  and  at  the  date  of  its 
execution  the  wife  was  an  infant.    Therefore,  notwithstanding 

(1)  2  Drew.  298.  reversion,  or  remainder,  shall  accrue 

(2)  18  Ch.  D.  354.  after  the  commencement  of  this  Act." 

(3)  Sect.  5  provides  that  "  Every  The  first  clause  of  sect.  19  is  as 
woman  married  before  the  commence-  follows :  "  Nothing  in  this  Act  con- 
ment  of  this  Act  shall  be  entitled  to  tained  shall  interfere  with  or  affect 
have  and  to  hold  and  to  dispose  of  in  any  settlement  or  agreement  for  a 
manner  aforesaid  as  her  separate  pro-  settlement  made  or  to  be  made, 
perty  all  real  and  personal  property,  whether  before  or  after  marriage,  re- 
her  title  to  which,  whether  vested  or  specting  the  property  of  any  married 
contingent,  and  whether  in  possession,  woman." 

(4)  33  W.  E.  816;  54  L.  J.  (Ch.)  786. 
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that  the  husband  and  the  wife  purported  to  enter  into  an  agree- 
ment for  the  settlement  of  her  after-acquired  property,  she  was 
not  bound  by  the  deed,  and  Mr.  Justice  Chitty  held  that  property 
acquired  by  her  after  the  Act  came  into  operation  belonged  to 
her  absolutely.  In  the  present  case  the  wife  did  not  in  fact 
enter  into  a  covenant,  though  she  might  have  done  so,  and  in 
principle  the  two  cases  are  undistinguishable.  In  In  re  Stonors 
Trusts  (1)  Mr.  Justice  Pearson  came  to  a  contrary  conclusion,  but 
there  the  wife  had  entered  into  an  agreement  to  settle  her  after- 
acquired  property.  In  In  re  Whitaker  (2)  also  the  wife  had 
entered  into  a  similar  contract,  and  the  Court  of  Appeal  held 
that  sect.  19  prevented  the  operation  of  sect.  5.  But  they  ex- 
pressly abstained  from  giving  any  opinion  upon  the  point  decided 
in  In  re  Queades  Trusts  (3). 

E.  B.  Simpson,  for  the  trustees  of  the  settlement : — 

But  for  the  Act  of  1882  this  fund  would  clearly  have  been 
bound  by  the  husband's  covenant,  and  must  have  been  trans- 
ferred to  the  trustees.  If  it  is  not  bound  now,  the  Act  will  have 
"  interfered. with  or  affected  "  the  settlement.  It  will  have  altered 
the  rights  of  the  persons  claiming  under  the  settlement.  That 
would  be  inconsistent  with  sect.  19.  In  re  Stonors  Trusts  is 
in  favour  of  this  view,  and  so  is  the  ratio  decidendi  of  In  re 
WhitaJcer.  In  both  those  cases  it  was  really  the  covenant  of 
the  husband  which  brought  the  property  within  the  settlement. 
Bamsden  v.  Smith  (4)  and  Dawes  v.  Tredivell  (5)  were  decisions 
upon  the  construction  of  particular  covenants  to  settle  after- 
acquired  property.  The  question  in  those  cases  was,  whether  the 
covenant  was  intended  to  apply  to  anything  more  than  the  hus- 
band's interest  in  the  wife's  property.  A  woman  of  full  age  who 
assents  for  valuable  consideration  to  a  deed  by  which  her  husband 
enters  into  a  covenant  is  bound  by  it :  Lee  v.  Lee  (6).  The 
settlement  is  the  Petitioner's  deed,  and  she  has  assented  to  its 
provisions. 

This  fund  would  become  separate  property  of  the  wife  only  by 

(1)  24  Ch.  D.  195.  (4)  2  Drew.  298. 

(2)  34  Ch.  D.  227.  (5)  18  Ch.  D.  354. 

(3)  33  W.  E.  816;  54  L.  J.  (Ch.)  786.       (6)  4  Ch.  D.  175. 
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0.  A.      virtue  of  sect.  5.  But  for  sect.  5  the  fund  would  have  been  bound 
1888       by  the  covenant,  and  sect.  19  in  effect  says  that,  where  there  is  a 
Hancock    settlement,  sect.  5  is  to  have  no  operation  at  all. 


Hancock. 


Mulligan,  in  reply : — 

Lee  V.  Lee  (1)  was  prior  to  Dawes  v.  Tredwell  (2).  The  object 
of  the  covenant  in  the  present  case  was  only  to  exclude  the  hus- 
band's marital  right.  In  re  Queades  Trusts  (3)  is  directly  in 
point,  and  in  In  re  WhitaJcer  (4)  the  Court  of  Appeal  did  not 
overrule  it. 


1887.  Nov.  7.    NoETH,  J.  :— 

'The  settlement  made  in  October,  1870,  previously  to  the  mar- 
riage of  the  Petitioner,  contained  a  covenant  by  her  husband 
for  the  settlement  of  all  her  after-acq^uired  real  and  personal 
estate,  exceeding  £20  in  value.  I  have  carefully  compared  the 
covenant  with  those  in  Bamsden  v.  Smith  (5)  and  Dawes  v.  Tred- 
well, and,  though  there  are  slight  verbal  differences,  I  can  find 
no  substantial  difference  between  it  and  them.  In  my  opinion, 
according  to  its  true  construction,  it  is  a  covenant  by  the  husband 
alone,  and  there  is  no  covenant  by  the  wife.  [His  Lordship 
stated  the  provisions  of  Mrs.  HancocFs  will,  and  the  nature  of 
the  claim  made  by  the  Petitioner,  and  continued : — ]  The  ques- 
tion is,  whether,  notwithstanding  the  covenant  of  her  husband 
contained  in  the  settlement,  the  Petitioner  is,  by  virtue  of  sect.  5 
of  the  Married  Women's  Property  Act,  1882,  absolutely  entitled  to 
a  fund  which  came  to  her  under  the  will  of  her  mother,  who 
made  her  will  and  died  after  the  Act  of  1882  had  come  into 
operation.  Three  cases  have  been  cited  as  bearing  on  the  point. 
The  first  of  them  was  In  re  Stonor's  Trusts  (6),  a  decision  of 
Mr.  Justice  Pearson.  In  that  case  an  ante-nuptial  settlement 
made  in  1862  contained  an  agreement  for  the  settlement  of  any 
after-acquired  property  of  the  wife  above  a  specified  amount, 
except  interests  restricted  to  the  life  of  the  wife  or  limited  to 
her  separate  use.    After  the  commencement  of  the  Act  of  1882 

(1)  4  Ch.  D.  175.  (4)  34  Ch.  D.  227. 

(2)  18  Ch.  D.  354.  (5)  2  Drew.  298. 

(3)  33  W.  E.  816 ;  54  L.  J.  (Ch.)  786.       (6)  24  Ch.  D.  195. 
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tlie  wife  became  under  her  mother's  will  absolutely  entitled 
to  the  residue  of  the  mother's  personal  estate,  which  was  not 
limited  to  her  separate  use,  and  Mr.  Justice  Fearson  held  that 
sect.  19  of  the  Act  prevented  the  application  of  sect.  5,  and  that 
consequently  the  property  was  bound  by  the  agreement.  There 
was  this  distinction  between  that  case  and  the  present,  that 
there  the  agreement  was  a  joint  one  by  the  husband  and  the 
wife;  the  wife  was  bound  by  it  as  well  as  the  husband.  The 
next  case  was  In  re  Queade's  Trusts  (1),  before  Mr.  Justice  Ghittyy 
a  case  very  like  the  present.  There  a  post-nuptial  settlement 
was  executed  in  1847,  by  which  it  was  agreed  and  declared  that  all 
the  after-acquired  property  of  the  wife  should  be  settled.  The 
Married  Women's  Property  Act,  1882,  came  into  operation  on  the 
1st  of  January,  1883,  and  afterwards  the  wife,  as  one  of  the  next 
of  kin  of  a  deceased  person,  became  entitled  to  a  share  of  his 
estate,  and  the  question  arose  whether  that  share  was  bound  by 
the  agreement.  The  settlement  was  expressed  in  terms  which 
were  binding  on  both  the  husband  and  the  wife,  but  the  wife  was 
not  in  fact  bound  by  it,  because  it  was  a  post-nuptial  settlement, 
and  she  was  an  infant  at  the  time  when  it  was  executed.  It  was 
exactly  the  same  thing  as  if  there  had  been  no  agreement  by 
the  wife,  and  the  case  was  thus  distinguishable  from  In  re  Stonor's 
Trusts  (2).  Mr.  Justice  Ghitty  held  that  the  wife's  share  under  the 
intestacy  became  by  virtue  of  sect.  5  her  separate  property,  and 
that  it  was  excepted  from  the  settlement.  The  third  case  was 
In  re  Whitaher  (3),  a  recent  decision  of  the  Court  of  Appeal, 
which,  it  appears  to  me,  settles  the  law,  and  which  I  am  bound  to 
follow.  In  that  case,  by  an  ante-nuptial  settlement  executed  in 
1873,  the  husband  and  wife  had  jointly  covenanted  to  settle  any 
after-acquired  property  of  the  wife,  except  jewels,  &c.,  or  any  sum 
not  exceeding  in  each  case  the  amount  of  £1000,  or  any  property 
settled  to  her  separate  use.  Under  the  will  of  her  father,  who 
died  in  1884,  the  wife  became  entitled  to  a  sum  of  £10,000,  which 
was  not  limited  by  the  will  to  her  separate  use.  The  Court  of 
Appeal  held  that  the  operation  of  sect.  5  of  the  Act  was  modified 
by  sect.  19,  and  that,  reading  the  two  sections  together,  the  share 

(1)  33  W.  E.  816.  (2)  24  Ch.  D.  195. 

(3)  34  Ch.  D.  227. 

a  2  1 
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Hancock. 

North,  J. 


taken  by  the  wife  under  her  father's  will  was  not  made  by  sect.  5 
her  separate  estate  so  as  to  come  within  the  exception  in  the  cove- 
nant. There,  no  doubt,  the  covenant  was  a  joint  one  by  the 
husband  and  wife,  and  not  a  covenant  by  the  husband  alone,  as  in 
the  present  case.  But,  looking  at  the  reasons  given  by  the  Lord 
Justices  in  their  judgments,  it  seems  to  me  that  it  would  have 
made  no  difference  in  their  decision  if  the  covenant  had  been  by 
the  husband  alone,  and  that  I  must  arrive  at  a  different  conclusion 
from  that  of  Mr.  Justice  CMtty  in  In  re  Queades  Trusts  (1).  In  the 
course  of  his  judgment  in  In  re  Whitaher  (2),  Lord  Justice  Idndley 
said  (3):  "Many  questions  which  arise  under  the  Married  Women's 
Property  Act,  1882,  are  well  known  to  be  extremely  difficult,  and 
I  am  not  satisfied  that  I  understand  sect.  19  fully  now ;  but  it 
does  not  follow  that  I  do  not  see  my  way  to  a  short  distance  and 
very  clearly.  I  think  in  this  case  the  actual  point  we  have  to 
decide  is  clear,  and,  to  my  mind,  clear  to  demonstration.  Just 
let  us  see  what  the  rights  of  the  parties  would  be  but  for  this  Act 
of  Parliament, — not  but  for  any  particular  section,  but  if  the  Act 
did  not  exist.  There  is  no  controversy  at  all  that  if  we  decide 
the  question  apart  from  this  Act  of  Parliament  of  1882,  the 
property  would  be  bound  by  the  covenant  to  settle.  That  is 
unarguable  ;  it  is  plain."  There  the  Lord  Justice  was  speaking 
of  a  covenant  by  both  husband  and  wife,  but,  independently 
of  the  Act,  the  law  would  be  the  same  if  the  covenant  had 
been  by  the  husband  alone,  for,  as  Mr.  Justice  Chitty  pointed 
out  in  In  re  Queades  Trusts  (4),  the  husband  " would  have 
taken  the  fund  in  his  marital  right — that  is  to  say,  in  right  of 
his  wife,  it  being  personalty  in  possession."  Then  Lord  Justice 
Lindley  continued  (5)  :  "  Now  what  does  the  Act  say  ?  Sect.  19 
says  that  nothing  in  this  Act  shall  interfere  with  or  affect  any 
settlement  made  before  marriage  or  to  be  made  after  marriage. 
What  does  that  mean  ?  It  means  that  you  cannot  by  this  Act 
affect  the  rights  of  the  parties  under  the  settlement.  That 
seems  to  me  very  clear ;  and,  although  I  do  not  say  I  cannot 
see  difficulty  in  construing  sect.  19  with  sect.  5,  still  that  does 


(1)  33  W.  K.  816. 

(2)  34  Ch.  D.  227. 

(3)  Ibid.  232. 


(4)  33  W.  E.  817;  54  L.  J.  (Q\[ 
788. 

(5)  34  Ch.  D.  233. 
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not  aflfect  this  question.    The  property  is  bound  by  the  cove-      0.  A. 
nant  as  if  the  Act  had  never  passed."    I  may  observe  in  passing  1888 
that  in  In  re  Queade's  Trusts  (1)  Mr.  Justice  Ghitty  put  several  Hancock 
cases  in  which  he  said  that,  according  to  the  logical  result  of  the  hancock 
argument  for  the  trustees  of  the  settlement,  absurd  consequences 
would  follow.    But  in  the  present  case  it  is  just  as  clear  as  it  was 
in  In  re  Whitaher  (2),  that  the  Act  cannot  affect  the  rights  of  the 
persons  who  claim  under  the  settlement,  and  the  suggested 
difficulties  do  not  arise.    Then  Lord  Justice  Lopes,  in  giving 
judgment,  said  (3) :  "  I  do  not  think  there  is  any  serious  diffi- 
culty in  deciding  the  point  which  is  now  before  the  Court.  The 
testator  here  did  not  leave  the  property  in  question  to  the  plain- 
tiff for  her  separate  use.    Therefore  the  property  in  question  is 
not  within  the  exception  in  the  marriage  settlement,  and  was  [not] 
subject  to  that  settlement." 

The  insertion  of  the  word  "  not "  (above  placed  in  brackets)  is 
evidently  a  clerical  error ;  the  Lord  Justice  clearly  meant  to  say 
that  the  property  was  not  within  the  exception,  and  was  subject 
to  the  settlement.  He  continued :  "  The  Act  of  Parliament 
therefore  gives  the  property  in  question  a  character  which  brings 
it  within  the  exception.  In  point  of  fact  it  withdraws  it  from 
the  settlement,  and  gives  to  it  a  different  destination  from  that 
which  it  would  otherwise  have  had.  But  then  comes  sect.  19. 
If,  as  I  said,  sect.  5  gives  the  property  in  question  a  different 
destination  from  that  which  it  would  have  independent  of  the 
Act,  it  seems  to  me  impossible  to  say  that  sect.  19  does  not 
apply."  Lord  Justice  Cotton,  after  referring  to  the  construction 
of  the  covenant,  said  (4)  :  "  In  my  opinion,  whatever  might 
otherwise  have  been  the  effect  of  this  covenant,  sect.  19  prevents 
sect.  5  of  the  Act  from  operating  so  as  to  add  to  the  exception 
contained  in  the  covenant  to  settle.  Under  the  settlement  the 
property  would  go  to  the  husband  for  life,  and  to  the  children  as 
in  an  ordinary  settlement.  If  the  contention  of  Mr.  Farwell  is  to 
prevail,  the  effect  of  the  provisions  contained  in  sect.  5  would  be 
to  withdraw  from  the  settlement  this  sum,  and  thereby  affect  the 
provisions  in  favour  of  the  children  of  the  marriage.  Does 

(1)  33  W.  K.  817 ;  54  L.  J.  (Ch.)  788.  (3)  34  Cli,  D.  233. 

(2)  34  Ch.  D.  227.  (4)  Ibid.  231. 


86 


CHANCEKY  DIVISION.  [YOL.  XXXVIII. 


0.A, 

1888 
Hancock 

V. 

Hancock, 

North,  J, 


sect.  19  allow  that  ?  It  says,  *  Nothing  in  this  Act  contained 
shall  interfere  with  or  affect  any  settlement  or  agreement  for  a 
settlement  made  or  to  be  made,  whether  before  or  after  marriage,, 
respecting  the  property  of  any  married  woman.'  To  my  mind  it 
is  impossible  to  say  that,  if  sect.  5  brings  this  property  within  the 
exception  in  the  covenant,  the  section  will  not  affect  or  interfere 
with  the  provisions  of  the  settlement.  But  for  the  Act  of  Parlia- 
ment, it  is  perfectly  clear  that  this  property  would  not  have 
come  within  the  exception ;  it  would  not  have  been  settled  to  her 
separate  use,  nor  would  it  have  belonged  to  the  wife  for  her 
separate  use."  And  a  little  further  on,  after  disposing  of  ai^ 
argument  raised  upon  sect.  5,  he  says  (1)  :  "  I  think  it "  (sect.  19) 
"must  mean  that,  although  this  power  is  given  to  a  married 
woman  by  sect.  5,  yet  it  is  not  intended  to  interfere  in  any  way 
with  provisions  made  or  to  be  made  in  a  marriage  settlement  as 
to  how  the  woman's  property  is  to  be  dealt  with,  and  that  it 
prevents  sect.  5  adding  to  the  exceptions  which  are  contained  in 
the  covenant.  In  my  opinion  the  decision  appealed  from  is 
right,  and  the  decision  of  Mr.  Justice  Pearson  in  In  re  Stonor's 
Trusts  (2)  was  right  also.  It  is  unnecessary  to  consider  In  re 
Queades  Trusts  (3),  before  Mr.  Justice  Chitty,  because  that  par- 
ticular question  does  not  arise  now,  and  any  opinion  one  might 
give  would  be  extra-judicial." 

In  In  re  Queades  Trusts  Mr.  Justice  Chitty  had  said  (4)  :  "  There 
are  some  observations  of  the  learned  Judge  "  (Mr.  Justice  Pearso?^ 
in  In  re  Stonor's  Trusts)  "  which  point  to  the  decision  being  one 
on  the  general  construction  of  sects.  5  and  19 ;  .  .  .  .  and,  if  it 
was  intended — which  I  think  it  was  not — by  the  learned  judge 
to  give  the  wide  and  extensive  meaning  to  sect.  19  which  the 
respondents'  argument  before  me  would  carry,  then  I  should 
respectfully  dissent  from  the  judgment." 

I  understand  Lord  Justice  Cotton  to  mean  that  as  between 
these  two  cases  he  preferred  the  decision  in  In  re  Stonor's  Trusts — 
that,  if  it  was  intended  to  be  a  decision  upon  the  general  con- 
struction of  sects.  5  and  19,  he  agreed  with  it.  The  decision  of 
the  Court  of  Appeal  comes  I  think  to  this,  that  sects.  5  and  19 

(1)  34  Ch.  D.  232.  (3)  33  W.  K.  816. 

(2)  24  Ch.  D.  195.  (4)  Ibid.  818. 
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are  to  be  read  together  so  as  to  prevent  anything  being  by  the  C.  A. 
operation  of  sect.  5  taken  away  from  the  husband  and  children  1888 

which  they  woukl  have  had  under  the  settlement  if  sect.  5  had  Hancock 

not  taken  it  away.  Hancock. 

What,  then,  would  but  for  the  Act  have  been  bound  by  the   

'  '  ^  ^  North,  J. 

husband's  covenant  to  settle  after-acquired  property  of  the  wife  ?   

The  effect  of  such  a  covenant  is  clearly  stated  by  Sir  George  Jessel 
in  Dawes  v.  Tredwell  (1).  He  said  :  "  The  covenant,  to  my  mind, 
is  plain,  and  I  consider  it  clear  beyond  doubt  that  the  husband 
has  only  agreed  to  do  what  he  has  power  to  do.  Now  he  can  do 
two  things.  If  the  property  vests  in  him  by  law,  which  is  the 
case  with  a  great  deal  of  personal  property,  or  if  he  has  the 
power  of  disposition  by  law,  as  in  the  case  of  leaseholds,  he  is  to 
assign  it.  If  it  is  real  estate  it  vests  in  the  wife,  not  in  him,  but 
he  has  an  interest  in  it  and  has  a  power  of  concurring  with  her  in 
conveying,  and  he  is  bound  to  convey  his  interest  and  to  join  with 
her  in  conveying  the  whole  property  if  she  is  willing  to  do  so,  but 
the  covenant  does  not  affect  property  as  to  which  he  has  no  control 
whatever."  In  other  words  the  covenant  of  the  husband  affects 
the  property  of  the  wife  so  far  as  he  has  control  over  it,  and  he  is 
also  bound  to  concur  with  her  in  conveying  to  the  trustees,  if  she 
is  willing  to  do  so,  any  other  property  of  hers  over  which  he 
has  no  control.  In  the  present  case,  if  the  fund  in  question 
is  bound  at  all,  it  is  bound  by  the  covenant  of  the  husband. 
How  does  the  Act  affect  it  ?  Sects.  5  and  19  taken  together  pre- 
vent the  wife  from  saying  that  the  separate  use  which  is  given  to 
her  by  sect.  5,  standing  alone,  excludes  the  operation  of  the 
covenant  in  the  settlement.  The  fund,  having,  as  it  is  admitted, 
arisen  solely  from  personal  estate  of  the  testatrix,  is  bound  by 
the  covenant,  and  must  be  transferred  to  the  trustees  of  the 
settlement. 

One  point  strongly  urged  on  behalf  of  the  Petitioner  was  this — 
that  the  will  of  the  testatrix  was  made  after  the  Act  came  into 
operation,  and  that  it  does  not  contain  any  direction  that  the 
interests  given  by  it  to  females  shall  be  for  their  separate  use,  be- 
cause the  testatrix  knew  and  relied  upon  the  law  as  established 

(1)  18  Ch.  D.  360. 
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by  sect.  5.  But  the  answer  to  this  argument  is  obvious.  The 
fund  does  not  belong  to  the  wife  for  her  separate  use  unless  the 
Act  makes  it  her  separate  property.  If  sect.  5  stood  alone  that 
would  be  the  effect  of  the  Act,  but  by  the  combined  operation 
of  sects.  5  and  19  it  is  not  so.  The  testator's  knowledge  must 
be  taken  to  extend  to  the  whole  Act,  and  not  to  have  been  limited 
to  one  section  only.  I  cannot,  therefore,  direct  the  fund  to  be 
transferred  to  the  Petitioner. 

I  desire  to  make  one  other  observation  upon  Mr.  Justice 
Chittys  judgment.  He  said  (1)  :  "  It  appears  to  me  that  the 
words  *  respecting  the  property  of  any  married  woman '  (in 
sect.  19)  should  properly  be  read  as  a  settlement  or  agreement 
which  affects  legally  or  equitably  the  property,  and  not  merely  one 
that  concerns  or  relates  to  the  property;  and  as  being  some 
settlement  or  agreement  which  has  a  binding  force  on  the  pro- 
perty." I  entirely  agree  with  that  view  of  the  meaning  of  those 
words  in  sect.  19,  though  I  do  not  see  how  consistently  with  it  the 
learned  Judge  could  have  arrived  at  the  conclusion  at  which  he 
did  arrive  in  In  re  Queade's  Trusts  (2).  In  the  present  case  I  am 
following  the  law  as  it  was  laid  down  by  the  Court  of  Appeal  in 
In  re  Whitaher  (3).  The  reasons  which  the  Lords  Justices  gave 
for  their  decision  shew  that  it  makes  no  difference  that,  in  the 
present  case,  the  covenant  to  settle  after-acquired  property  of 
the  wife  was  entered  into  by  the  husband  alone,  and  not  by  the 
husband  and  wife  jointly. 

W.  L.  C. 


€,  A. 


From  this  decision  the  Petitioner  appealed.  The  appeal  was 
heard  on  the  3rd  of  March,  1888. 


Mulligan,  for  the  Appellant,  cited  Ramsden  v.  Smith  (4)  ;  Bawes 
V.  Tredwell  (5)  ;  In  re  Queade's  Trusts. 

E.  B.  Sim][)son,  for  the  trustees  of  the  settlement,  was  not 
called  on. 


(1)  33  W.  E.  818.  (3)  Si  Ch.  D.  227. 

(2)  33  W.  E.  816.  (4)  2  Drew.  298. 

(5)  18  Ch.  D.  354. 
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Cotton,  L.J. : —  C.  A. 

This  is  an  appeal  from  a  judgment  of  Mr.  Justice  North,  who  }^ 
held  that  a  share  of  the  personal  estate  of  a  testatrix  was  bound  Hancock 
by  a  covenant  in  the  marriage  settlement  of  the  Petitioner  and  Hancock. 
ought  not  to  be  paid  to  her :  and  the  question  is,  was  this  decision 
right  ? 

The  coyenant  in  the  settlement  was  undoubtedly  the  covenant 
of  the  husband  only :  and  independently  of  the  Married  Women  s 
Frojperty  Act  it  would  bind  all  property  coming  to  the  wife 
during  the  coverture  and  not  settled  to  her  separate  use.  Then 
we  come  to  sect.  5  of  the  Married  Women's  Property  Act,  1882 : 
and  this  property  is  undoubtedly  property  to  which  the  title 
accrued  after  the  commencement  of  the  Act.  It  is  contended 
that  the  effect  of  sect.  5  is  to  give  this  property  to  the  wife  for 
her  separate  use,  and  consequently  it  is  not  property  which  the 
husband  could  settle.  If  it  had  been  left  to  her  for  her  separate 
use  it  is  admitted  that  it  would  not  have  been  within  the  covenant 
in  the  settlement ;  does  the  Act  have  the  effect  of  making  it  pro- 
perty to  her  separate  use  so  as  to  prevent  it  from  coming  within 
the  covenant  ?  If  sect.  5  had  been  the  only  section  bearing  upon 
the  question  I  agree  that  the  covenant  of  the  husband  could 
not  have  touched  the  property,  but  then  we  have  sect.  19,  and 
the  only  question  is  what  construction  is  to  be  put  upon  that 
section.  [His  Lordship  read  the  section.]  Undoubtedly  there 
was  a  settlement  here,  and  it  was  respecting  the  property  of 
this  lady,  and  if  we  look  at  the  natural  meaning  of  the  words 
of  the  section,  we  cannot  help  saying  that  it  excepts  from  the 
Act  everything  which  would  interfere  with  the  settlement  and 
would  prevent  the  covenants  contained  in  it  from  having  ope- 
ration. The  5th  section  does  interfere  with  this  settlement.  But 
for  that  section  the  settlement  would  have  given  the  property  to 
the  trustees  to  be  settled  for  the  wife  and  children,  and  to  say 
that  in  the  exclusion  of  this  property  from  the  settlement  it  does 
not  interfere  with  the  settlement  is  not  a  construction  that  can 
be  seriously  entertained.  It  is  said  that  the  19th  section  is  not  in- 
tended to  apply  to  any  settlement  except  settlements  or  agree- 
ments for  settlements  by  the  wife.  I  do  not  find  that  in  the  words 
of  the  Act.    It  may  be  a  question  whether  such  a  settlement  as 
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suggested  by  Mr.  Justice  Ghittij  in  In  re  Queade's  Trusts  (1) 
would  be  within  the  section.  If  such  a  difiSculty  should  arise  it 
is  not  our  affair :  we  must  give  the  section  its  fair  construction, 
leaving  those  who  framed  it  to  apply  to  the  Legislature  to  set  it 
right.  All  we  can  say  is  that  the  5th  section  would  interfere 
with  this  settlement  with  respect  to  the  property  of  this  married 
woman.  Married  women  have  derived  great  benefit  from  the  Act, 
and  they  must  take  the  good  and  the  evil  together.  The  true 
construction  is  that  the  19th  section  prevents  the  previous  enact- 
ment from  interfering  with  any  settlement  which  would  have 
bound  the  property  if  the  Act  had  not  passed. 

We  did  not  express  any  opinion  in  In  re  WhitaJcer  (2)  on  this 
particular  point :  we  abstained  from  deciding  it  then  :  we  did  not 
wish  to  give  an  extra-judicial  opinion  on  a  case  which  was  not 
before  us.  If  difficulties  should  arise  on  other  settlements,  that 
fact  would  not  justify  us  in  putting  an  unnatural  construction  on 
the  words  of  the  Act.  In  my  opinion,  therefore,  the  appeal  fails, 
and  must  be  dismissed. 


LiNDLET,  L.J. : — 

I  am  of  the  same  opinion.  If  we  look  at  the  question,  as  we 
ought  to  do,  with  reference  to  the  position  of  affairs  if  there  had 
been  no  Married  Women^s  Property  Act,  this  property  in  the 
events  which  have  happened  would  have  been  paid  to  the  trustees 
of  the  settlement ;  that  would  have  been  the  result  of  the  cove- 
nant of  the  husband.  Mr.  Mulligan  was  right  in  saying  that  there 
was  no  covenant  by  the  wife,  but  the  after-acquired  property  of 
the  wife  would  have  been  bound  by  the  husband's  covenant,  apart 
from  the  Act,  and  it  would  have  had  to  be  settled  by  him.  Then 
we  come  to  the  19th  section.  It  says  in  plain  terms  that  nothing 
in  the  Act  should  interfere  with  or  affect  any  settlement  or  agree- 
ment for  a  settlement  respecting  the  property  of  a  married 
woman.  No  doubt  this  section  must  be  read  with  some  qualifica- 
tion, for  if  read  quite  literally  the  section  would  exclude  its  own 
operation.  But  if  we  give  it  a  reasonable  construction,  it  is  im- 
possible to  say  that  this  document  was  not  a  settlement  or  agree- 


(1)  33  W.  K.  816 ;  54  L.  J.  (Ch.)  786. 


(2)  34  Ch.  D.  227. 
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ment  for  a  settlement  within  the  ordinary  meaning  of  the  words,      C.  A. 
and  I  cannot  see  any  reason  for  holding  that  it  was  not  a  settle-  1888 
ment  or  agreement  for  a  settlement  within  the  meaning  of  this  Hancock 
section.    I  can  see  that  the  difficulty  suggested  by  Mr.  Justice  h^jJ^cq^^. 

Chitty  might  arise  ;  but  if  that  puzzle  should  be  brought  before   

us,  we  must  try  to  solve  it.  If  such  a  document,  as  Mr.  Justice 
Chitty  suggested,  should  be  held  to  be  a  settlement  or  agreement 
for  a  settlement,  anomalous  consequences  might  arise ;  but  per- 
haps it  would  be  found  that  the  instrument  was  made  in  fraud  of 
the  wife  and  not  a  settlement  at  all,  and  then  the  difficulty 
suggested  would  not  arise. 

But  in  this  case  the  agreement  is  reasonably  plain,  and  I  am 
of  opinion  that  Mr.  Justice  North  came  to  a  right  conclusion. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  The  language  of  sect.  19  applies 
to  this  case.  Whatever  difficulty  may  arise  as  suggested  by 
Mr.  Justice  Chitty,  I  think  it  clear  that  this  instrument  was  a 
settlement  respecting  the  property  of  a  married  woman,  and  that 
Mr.  Justice  North's  judgment  was  right.  I  have  nothing  to  add 
to  what  the  other  Lords  Justices  have  said. 


Solicitor  for  all  parties :  TF.  Eorsley, 


M.  W. 
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MUTTER  V.  EASTERN  AND  MIDLANDS  RAILWAY 

COMPANY. 

[1888    M.  469.] 

Companies  Clauses  Act,  1845  (8  Vict  c.  16),  ss.  9,  10,  45,  63  [Eevlsed  Ed. 
Statutes,  vol.  ix.,  pjp.  566, 572,  576] — Companies  Clauses  Act,  1863  (26  &  27 
Vict.c.  118),  s.  28  [Revised  Ed.  Statutes,  vol.  xiv.,  p.  HQ)] — Inspection  of  Re- 
gisters of  Company — Tahing  Copies — Action  hy  Shareholder  in  the  Interest 
of  a  Rival  Company. 

The  right  of  inspection  and  perusal  of  the  register  of  debenture  stock- 
holders, which  by  sect.  28  of  the  Companies  Clauses  Act,  1863,  is  given  to 
mortgagees,  bondholders,  debenture  stockholders,  shareholders  and  stock- 
holders of  the  company,  includes  a  right  to  take  copies  : 

The  fact  that  a  person  has  taken  his  stock  in  a  company  at  the  instance 
of  a  rival  company,  and  for  the  purpose  of  serving  the  interests  of  the 
•  rival  company,  does  not  disentitle  him  to  the  assistance  of  the  Court  in  en- 
forcing this  statutory  right : — 

Forrest  v.  Manchester,  Sheffield  and  Lincolnshire  Railvuojy  Company  (1), 
held  not  to  apply,  inasmuch  as  that  case  proceeded  on  the  ground  that 
the  plaintiff  there  purported  to  sue  on  behalf  of  himself  and  the  other  share- 
holders. 

Order  of  Chitty,  J,,  affirmed. 

This  was  an  action  commenced  on  the  8th  of  February,  1888, 
to  restrain  the  Defendant  company  from  preventing  the  Plaintiff 
from  having  access  at  all  reasonable  times  to  their  register  of 
mortgages  and  bonds,  or  their  register  of  debenture  stock,  for  the 
purpose  of  inspection  and  perusal,  and  from  preventing  the 
Plaintiff  from  taking  extracts  from  those  registers  of  the  names, 
addresses,  and  holdings  of  the  persons  and  corporations  entitled 
to  such  mortgages,  bonds  and  debenture  stock. 

The  Plaintiff,  by  his  affidavit  in  support  of  a  motion  for  an 
injunction,  deposed  that  he  was  a  holder  of  £200  ordinary  stock 
and  £500  debenture  stock  in  the  company ;  that  the  company 
had  obtained  special  Acts  which  had  prejudiced  the  security  of 
the  holders  of  debenture  stock,  and  lessened  the  value  of  the 
ordinary  stock,  of  which  he  gave  two  instances ;  that  the  com- 
pany had  lately  deposited  two  bills  in  the  Private  Bill  Office 


(1)  4  D.  F.  &  J.  126. 
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which  they  intended  to  promote  in  the  coming  session  for  carry-      C.  A, 
ing  on  further  undertakings,  and  raising  capital,  the  dividends  1888 
on  which  were  to  be  a  first  charge  on  the  company's  revenue,  and  mutter 
that  such  bills  contained  other  provisions  detrimental  to  the  in-  j^^g^jj^j^ 
terest  of  the  share  and  debenture  holders  in  the  company ;  that  ^Midlani^ 

the  plaintiff  proposed,  if  practicable,  to  oppose  these  bills  in   

Parliament ;  that  he  was  desirous  of  obtaining  the  names,  addresses 
and  holdings  of  the  persons  and  corporations  entitled  to  the 
debenture  stock,  mortgages  and  bonds  of  the  company,  to  enable 
him  to  communicate  with  the  holders  on  the  course  being  pursued 
by  the  directors. 

The  transfer  of  the  £200  stock  to  the  Plaintiff  was  registered 
on  the  5th  of  January,  1888,  and  that  of  the  debenture  stock  on 
the  20th  of  the  same  month. 

The  Plaintiff  on  cross-examination  stated  that  he  w^as  "  in 
some  way"  in  the  employment  of  the  Great  Eastern  Bailway 
Company,  that  he  had  frequently  been  employed  by  them  as  an 
accountant,  and  in  obtaining  signatures  to  memorials,  and,  among 
others,  to  memorials  against  the  above-mentioned  two  bills.  He 
admitted  that  Mi.ParJces,  the  chairman  of  the  Great  Eastern 
Railway  Company,  who  was  a  considerable  shareholder  in  the 
Defendant  company,  had  given  him  the  £200  ordinary  stock  for 
the  purpose  of  qualifying  him  to  attend  the  meeting  of  the 
Eastern  and  Midlands  Bailway  Company  on  Mr.ParJces'  behalf. 
He  said  he  had  bought  the  £500  debenture  stock  in  December, 
1887,  and  had  paid  for  it  with  money  borrowed  from  Mr.  Fearn, 
the  solicitor  of  the  Great  Eastern  Bailway  Company.  He  said, 
however,  that  Mr.  Fearn  was  a  friend  of  his,  and  that  he  had  given 
Mr.  Fearn  security  for  the  money. 

The  Defendant  company  did  not  refuse  to  allow  the  Plaintiff 
to  inspect  the  register,  but  informed  him  that  they  should  not 
allow  him  to  take  copies.  The  Plaintiff  accordingly  moved  for 
an  injunction,  and  the  application  was  heard  by  Mr.  Justice  Chitty 
on  the  17th  and  20th  of  February,  1888. 

Bomer,  Q.C.,  and  W.  BaJcer,  in  support  of  the  motion : — 
The  Plaintiff  as  a  registered  stockholder  is  entitled  to  exer- 
cise the  statutory  right  of  inspecting  the  registers  and  taking 
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0.  A.      copies  of  the  entries  therein,  given  to  the  holders  of  ordinary  and 
1888       consolidated  stock  by  the  Companies  Clauses  Act,  1845,  ss.  9,  10, 
]yi^EE    45  and  63,  and  extended  to  the  holders  of  debenture  stock  by  the 
v^ASTEBN  AND  ^om^pames  Clauses  Act,  1863,  s.  28.   That  right  has  been  recently 
Midlands   recognised  and  affirmed  in  Holland  v.  Bichson  (1).   And  as  the 

  '  right  to  inspect  has  been  given  by  the  Legislature,  that  right,  in 

the  absence  of  express  prohibition,  carries  with  it  the  right  to 
take  copies. 

B.  S.  Wright,  and  Haigh,  for  the  Defendant  company,  contra  : — 

The  Court  will  not  interfere  at  the  instance  of  a  Plaintiff  who 
has  no  hond  fide  locus  standi,  but  is  the  mere  nominee  of  a  rival 
and  hostile  company,  and  made  a  shareholder  by  them  for  the 
express  purpose  of  instituting  this  litigation  in  their  interests : 
Bogers  v.  Oxford,  Worcester,  and  Wolverhampton  Baihvay  Com- 
pany (2).  The  action,  which  is  not "  faithfully,  truthfully,  sincerely 
directed  to  the  benefit  and  the  interests  "  of  the  shareholders 
whom  the  Plaintiff  claims  a  right  to  represent,  is  an  imposition 
on  the  Court,  and  no  relief  ought  to  be  granted  therein,  at  any 
rate  by  interlocutory  injunction :  Forrest  v.  Manchester,  Sheffield, 
and  Lincolnshire  Baihvay  Company  (3)  ;  Beaton  v.  Grant  (4). 

[Chitty,  J.,  referred  to  Bloxam  v.  Metropolitan  Bailway  Com- 
pany {b)  :  cannot  say  that  having  chosen  to  place  himself  in 
this  invidious  position  "  [consented  to  become  the  instrument  of 
others]  "with  a  real  interest,  though  of  no  great  amount,  at 
stake  he  is  not  to  have  the  ordinary  rights  of  a  plaintiff  on 
account  of  the  motives  which  led  him  to  acquire  the  means  of 
appearing  in  that  character :"  per  Chelmsford,  L.C.] 

Then  we  submit  that  the  right  of  inspecting  the  registers  does 
not  give  a  shareholder  the  right  of  taking  copies  and  so  publish- 
ing to  the  world,  it  may  be  to  the  detriment  of  the  company,  the 
information  thus  obtained.  The  Companies  Clauses  Act,  1845, 
provides  that  a  "  register  of  shareholders  "  shall  be  kept  by  the 
company  (sect.  9),  and  in  addition  to  the  register  of  shareholders 
a  "  shareholders'  address  book  "  which  may  at  all  convenient  times 

(1)  37  Ch.  D.  669.  (3)  4  D.  F.  &  J.  126. 

(2)  2  De  a.  &  J.  662.  (4)  Law  Eep.  2  Ch.  459. 

(5)  Law  Eep.  3Ch.  337,  354. 
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be  perused  by  shareholders  gratis,  and  copies  thereof  or  of  any      C.  A. 
part  thereof  may  be  required  to  be  furnished  on  payment  (sect.  10).  1888 
Sects.  45  and  63,  as  to  the  registers  of  mortgages  and  bonds  and  mutter 
of  holders  of  consolidated  stock,  which  are  to  be  accessible  at  all  Eastern 


AND 


reasonable  times,  and  the  similar  provision  in  the  Companies  ^Midlands 
Clauses  Act,  1863,  sect.  28,  that  a  register  of  debenture  stock  shall 
be  kept  and  shall  be  accessible  for  inspection  and  perusal  at  all 
reasonable  times,  contain  no  such  provision  as  in  the  case  of  the 
address  book ;  and  it  is  therefore  submitted  that  it  was  not  in- 
tended that  shareholders  should  have  the  right  of  taking  or  re- 
quiring copies  to  be  taken  of  anything  but  the  addresses  of  the 
shareholders.  Although  "  inspection  "  in  an  action  gives  the  right 
of  taking  copies,  that  is  by  ancient  practice,  which  has  no  appli- 
cation to  the  case  of  a  shareholder  whose  rights  are  defined  and 
limited  by  statute. 

Bonier,  in  reply  : — • 

The  Court  cannot  go  behind  the  register,  on  which  the  Plaintiff 
is  entered  as  the  holder  of  ordinary  and  debenture  stock,  to  in- 
quire how,  or  for  what  purpose,  his  holding  was  acquired. 

[He  was  stopped.] 

Chitty,  J. : — • 

This  motion  is  resisted  on  two  grounds ;  one  being,  in  substance, 
that  the  Plaintiff  is  not,  what  is  termed,  a  bond  fide  stockholder 
or  debenture  holder.  In  the  first  place  he  holds  the  stock  in 
his  own  name,  and  he  is  on  the  register.  Secondly,  he  holds  the 
debenture  stock  in  his  own  name,  and  he  is  on  the  register,  and 
frimd  facie  he  has  a  right  to  see  it.  The  result  of  the  authorities 
I  think  now  is  clear  that  whatever  the  Court  or  Judge  individually 
may  think  of  the  merits  of  the  Applicant,  he  cannot  be  denied 
the  rights  which  the  Legislature  has  conferred  upon  him  as  the 
holder  of  stock.  The  Court  may  see  that  the  man,  though  he 
bought  the  stock  nominally  in  his  own  interest,  has  really  taken 
it  in  the  interest  of  some  other  person.  But  as  the  company  is 
not  bound  by  any  such  trust,  but  can  only  look,  and  must  look, 
to  the  register,  for  the  purpose  of  the  liabilities,  this  applies  to 
the  rights  of  the  stockholder  himself.    The  point  was  very  neatly 


96 


CHANCEKY  DIVISION.         [VOL.  XXXVIII. 


0.  A.      treated  in  Fender  v.  LusMngton  (1).  There  the  holders  of  the  stock 

1888       in  one  company  proposed  to  give  their  votes  in  a  manner  which 

MuTTEE  rightly  considered,  as  far  as  the  facts  were  before  the  Court,  to 

^  ^-  be  detrimental  to  the  interests  of  that  company,  and  it  was  shewn 
Eastern  and  r     j  ^ 

Midlands   that  many  of  them  had  bought  their  stock  in  the  interest  of  a 

  *  rival  company,  and  that  their  object  in  buying  the  stock  was  to 

chit^j.  ^  majority  at  the  meeting  which  was  held.    In  these  circum- 

stances the  chairman  considered  he  was  entitled  to  go  behind  the 
register  and  decline  the  votes,  inasmuch  as  they  were  given,  not 
in  the  interests  of  the  company  whose  meeting  was  then  being 
held,  but  in  the  interest  of  some  other  company.  The  Master  of 
the  Eolls  decided  that  for  all  purposes  of  voting  the  register  was 
final,  and  so,  it  appears  to  me,  it  is  for  all  purposes  of  the  rights 
of  the  stockholder  as  between  himself  on  the  one  hand  and  the 
company  on  the  other.  There  have  been  cases  in  regard  to  the 
shareholder  being,  what  was  termed,  not  a  bond  fide  holder,  and 
the  strongest  case  in  support  of  the  Defendant  company's  conten- 
tion is  Forrest  v.  Manchester,  Sheffield,  and  Lincolnshire  Baihvay 
Company  (2),  but  since  that  case  many  others  of  equal  authority 
have  been  decided,  and  the  result  to  my  mind  is  that  notwith- 
standing the  shareholder  may  have  been  put  up  by  some  rival 
company  to  take  the  stock,  and  may  have  bought  the  stock  for 
the  very  purpose  of  bringing  an  action,  he  is  entitled,  irrespec- 
tively of  how  he  acquired  the  stock,  to  have  his  right  enforced. 
That  is  the  effect  of  Bloxam  v.  Metropolitan  Bailway  Company  (3). 

In  this  case  I  have  no  hesitation  in  saying  that  the  Plaintiff' 
took  his  stock  of  both  classes  at  the  suggestion  and  in  the  interest 
of  the  Great  Eastern  Bailway  Company,  or  Mr.  ParJces  the  chair- 
man, a  large  holder  of  stock  in  that  company.  I  think  he  i& 
acting  to  a  large  extent  in  the  interest  of  the  Great  Eastern 
Bailway  Company,  but  it  appears  to  me  on  the  authorities  that  I 
am  not  justified  in  going  behind  the  register.  Even  if  I  came 
to  the  conclusion  that  I  did  not  like  the  position  of  the  Plain- 
tiff  in  this  particular  matter,  I  should  have  no  right  to  refuse  to 
do  him  justice  or  accord  him  the  rights  which  the  Legislature 
has  given  him.  The  argument  therefore  as  to  "  personal  excep- 
tion "  to  the  Plaintiff  fails. 

(1)  6  Ch.  D.  70.       (2)  4  D.  F.  &  T.  126.        (3)  Law  Kep.  3  Ch.  337. 
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Then  comes  the  narrower  question  on  the  construction  of  the      C.  A. 

Act.    The  Plaintiff  desires  to  inspect  the  register,  and  plainly  1888 

he  has  that  right  under  the  Acts  of  1845  and  1863.    He  is  en-  mutter 

titled,  as  was  properly  admitted,  and  as  I  recently  decided  (in  j^^g^ggj^  ^^^j, 

Holland  v.  Dickson  (\ )),  to  see  not  only  that  particular  part  of  the  Midlands 

-.              1  •       IP  1        1       IT      ,.1          .         Railway  Co. 
register  which  relates  to  himself,  but  the  whole  of  the  register,   

and  to  see  every  part  of  it ;  for  instance,  the  amount  of  stock 
standing  in  the  names  of  the  other  stockholders;  the  object  of 
the  Act  plainly  being  that  every  stockholder  should  be  able  to 
see  the  register  not  merely  so  far  as  it  relates  to  himself,  but  with 
reference  to  his  co-shareholders  or  co-stockholders,  in  order,  as  I 
take  it,  that  he  might,  if  he  thought  fit,  have  communication  with 
them.  Unquestionably,  as  a  matter  of  fact,  directors  of  a  com- 
pany are  not  disposed  to  allow  stockholders  too  much  inspection, 
when  there  is  a  question  about  to  be  decided  at  a  general  meet- 
ing ;  while  the  directors  have  the  advantage  of  being  able,  them- 
selves or  by  their  officers,  to  refer  to  the  register  and  send  out 
circulars  and  canvass  all  the  stockholders.  These  sections,  I 
think,  were  intended  to  put  the  stockholders  in  a  similar  position, 
that  is  to  say,  that  each  stockholder  might  see  who  were  entitled 
to  the  stock  of  which  he  held  a  part  and  what  interest  they  had. 
I  see  nothing  unlawful  in  a  man  holding  stock  desiring  to  in- 
spect the  register  for  the  purpose  of  communicating  with  those 
who  stand  in  a  similar  position,  and,  if  he  can  honestly  do  it, 
obtaining  their  assent  to  any  motion,  amendment,  or  resolution 
to  be  brought  before  any  general  meeting  of  the  company. 

Then  a  further  point  has  been  taken  as  to  the  right  to  take  copies. 
The  Companies  Clauses  Act,  1845,  requires,  first,  that  a  register  of 
shares  shall  be  kept  (sect.  9),  and  also  that  a  shareholders'  address 
book  shall  be  kept  (sect.  10),  and  then  at  the  end  of  sect.  10  it  is 
enacted  that  any  shareholder  may  at  all  convenient  times  peruse 
the  (address)  book  gratis,  and  may  require  a  copy  thereof  or  of 
any  part  thereof,  and  a  sum  is  to  be  paid  for  the  copies.  Sect.  45, 
which  requires  a  register  of  mortgages  to  be  kept,  enacts  merely 
that  the  register  may  be  perused  at  all  reasonable  times  by  any  of 
the  shareholders,  or  by  any  mortgagee,  &c.,  without  fee,  and  is  silent 
with  regard  to  copies.  The  result  therefore  is  that  in  one  case,  and 

(1)  37  Ch.  D.  669. 
Vol.  XXXVIII.  3  I 
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C.  A.      one  case  only,  the  company  are  bound  to  furnish  copies  and  may 
1888       take  a  fee — that  is  the  case  mentioned  in  sect.  10.    In  regard  to 
MiJTTEE    the  other  right,  according  to  the  mere  words  of  the  enactment,  it  is 
Eastern  and  ^  ^^g^^      inspect,  and  to  inspect  only,  but  there  is  no  prohibi- 

Midlands  Hqj^  the  shareholder,  durins;  the  time  that  he  makes  his  in- 
Railway  Co.  ^  ^       .  , 

  spection,  makinsr  notes  of  that  which  he  inspects.    As  was  said^ 

Chitty,  J.       ,  .n  11. 

  he  might,  ii  he  could,  commit  the  whole  register  to  memory. 

That  of  course  would  be  a  difficult  thing  to  do.  But  there  is 
nothing  in  the  Act  which  prevents  his  making  a  note,  and  if  he 
may  make  a  note,  I  do  not  see  why  he  may  not  make  a  complete 
note  of  any  particular  part :  in  other  words,  why  he  may  not  make 
an  extract,  and  from  that  it  seems  to  follow  that  he  may  make  a 
reasonable  use  of  the  inspection  and  take  a  copy.  So  far  from 
the  provision  of  sect.  10  being  in  favour  of  Mr.  WrigMs  argument 
it  appears  to  me  to  be  against  him,  because  that  section  alone^ 
applied  to  a  particular  case,  imposes  on  the  company  a  liability 
to  give  a  copy,  and  the  company  are  not  under  any  liability  to 
give  copies  under  the  other  section.  The  silence  of  the  Legisla- 
ture as  to  taking  copies  appears  to  me  to  be  immaterial. 

I  think  that  when  a  man  is  inspecting,  he  may  make  hona  fide 
use  of  his  inspection,  and  it  follows  from  his  right  to  inspect  that 
he  can  make  copies.  I  should  be  very  sorry,  because  there  may 
be  some  personal  exception  to  the  Plaintiff  in  this  case,  to  decide 
otherwise,  as,  if  I  did,  I  should  be  doing,  as  it  seems  to  me,  a  great 
wrong  to  other  shareholders  in  other  companies  against  whom  no 
such  exceptions  as  those  which  have  been  here  put  forward  could 
be  taken. 

F.  G.  A.  W. 


C.  A.         The  company  appealed  from  this  decision.    The  appeal  was 
heard  on  the  22nd  of  February,  1888. 

B,  S.  Wright,  and  Eaigh,  for  the  appeal : — 

We  contend  that  whatever  the  Plaintiff s  legal  right  may  be, 
a  Court  of  Equity  will  not  assist  him,  inasmuch  as  he  is  a  puppet 
in  the  hands  of  others,  and  has  come  for  an  injunction  on  a  mis- 
representation, professing  to  come  in  his  own  interest  as  a  stock- 
holder, whereas  he  is  really  seeking  relief  on  behalf  of  a  rival 
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company.    We  contend,  moreover,  that  his  legal  right  is  only  to      C.  A. 

inspect,  not  to  take  copies.  1888 

The  legal  right,  which  is  the  most  important  question,  depends  muttek 

on  the  statutes.     The  Companies  Clauses  Act,  1845  (8  Yict.  c.  16)  ^^3^^,^^  an© 

bv  sect.  9  provides  that  a  register  of  shareholders  shall  be  kept.  Midlands 

J  r  ^  ^  Railway  Co. 
saying  nothing  about  any  right  to  inspect  it.    Sect.  10  provides   

for  a  shareholders'  address-book,  and  gives  every  shareholder  a 
right  to  peruse  it,  and  to  require  the  company  to  furnish  him  with 
copies  at  a  certain  rate.  Sect.  36  enables  a  person  who  has  ob- 
tained execution  as  therein  mentioned  against  any  shareholders 
to  inspect  the  register  of  shareholders,  but  says  nothing  about 
copies.  Sect.  45  provides  for  a  register  of  mortgages  and  bonds, 
and  gives  a  right  to  any  shareholder,  mortgagee  or  bond-creditor 
to  peruse  it,  saying  nothing  about  copies.  Sect.  119  obliges  the 
book-keeper  to  permit  shareholders  to  inspect  the  books  of  account 
and  to  take  copies  or  extracts,  shewing  that  where  the  Legislature 
meant  to  give  a  right  to  copy  it  said  so.  The  register  of  deben- 
ture stock  is  provided  for  by  the  Companies  Clauses  Act,  1863 
(26  &  27  Yict.  c.  118),  sect.  28,  and  that  section  provides  that 
every  mortgagee,  bondholder,  debenture  stockholder,  shareholder 
and  stockholder,  may  peruse  and  inspect,  but  says  nothing  about 
taking  copies.  A  right  to  inspect  has  indeed  generally  been 
understood  to  include  a  right  to  take  copies,  but  in  the  clauses  of 
these  Acts  there  is  a  variation  of  expression  which  cannot  have 
been  unintentional.  The  argument  in  the  Court  below  was  that 
if  a  man  has  a  good  memory  he  may  go  outside  and  write  down 
the  result  of  his  perusal,  but  it  is  no  argument  in  law  for  a  man's 
right  to  do  a  thing  that  he  can  get  the  same  result  by  other  means. 
Then  we  say  that  there  is  no  right  even  to  inspection  unless  it  i& 
required  for  a  reasonable  purpose  :  Beg.  v.  London  and  St.  Katha-- 
Tine's  Dock  Company  (1). 

[Bo WEN,  L.J. : — That  was  an  application  for  a  prerogative  writ 
of  mandamus,  which  may  make  a  difference.  There  is  a  discre- 
tion as  to  granting  such  a  writ.] 

So  there  is  as  to  granting  injunctions,  which  brings  us  to  the 
other  branch  of  the  case.     Here  the  application  to  inspect  is 

(1)  31  L.  T.  (N.S.)  588. 

^2  1 
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C.  A.      not  lond  fide,  but  is  made  in  the  interests  of  a  rival  company 
1888       by  a  person  who  is  the  puppet  of  that  company,  and  in  such  a 
M^EK    case  a  Court  of  Equity  will  not  interfere  to  help  the  applicant : 
Easti^n  and  ^^9^^^^      Oxford,  Worcester,  and  Wolverhampton  Bailway  Com- 
^MiDLANDs^  rpo^^y      J  Forrest  v.  Manchester,  Sheffield,  and  Lincolnshire  Bailwaij 

  Company  (2).    In  Hatter sley  v.  Earl  Shelhurne  (3)  the  principle 

was  recognised,  though  it  was  not  applied,  as  it  was  not  there 
shewn  that  the  plaintiff  was  a  puppet  not  acting  on  his  own 
account,  and  the  badness  of  his  motives  was  not  a  ground  for 
taking  away  his  rights.  Beaton  v.  Grant  (4)  goes  on  similar 
grounds.  Mr.  Justice  Chitty  considered  that  Bloxam  \.  Metropo- 
litan Baihvay  Company  (5)  overruled  the  earlier  cases,  but  it  does 
not  really  make  against  us.  We  do  not  contend  that  the  Plain- 
tiff is  debarred  from  seeking  help  to  enforce  his  rights  because 
he  bought  stock  in  order  to  enable  him  to  take  proceedings,  but 
because  he  is  the  puppet  of  a  rival  company  and  acting  in  their 
interest. 

Bomer,  Q.C.,  and  W,  Baher,  contra : — 

[Cotton,  L.J. : — ^How  do  you  make  out  your  right  to  copy  as 
well  as  to  inspect  ?  This  is  not  an  inspection  for  the  purposes 
of  an  action.] 

We  say  that  the  object  of  the  provisions  in  the  Acts  was  to 
give  shareholders  or  stockholders  the  same  facilities  for  commu- 
nicating with  their  fellow  shareholders  or  stockholders  as  the 
directors  have,  and  this  object  is  furthered  by  a  right  to  take 
copies.  A  person  who  inspects  may,  if  he  has  a  good  memory, 
go  out  and  write  down  what  he  has  read,  he  could  not  be  pre- 
vented from  doing  this,  and  it  is  an  arbitrary  thing  if  a  stock- 
holder who  clearly  can  do  this  is  to  be  prevented  from  taking  a 
note  in  the  office.  The  question  turns  on  sect.  28  of  the  later 
Act.  It  is  ordered  that  a  register  of  debenture  stockholders 
should  be  kept,  evidently  for  the  purpose  of  enabling  the  com- 
pany to  communicate  with  them.  The  right  of  inspection  is 
given  that  shareholders  may  be  able  to  communicate  with  them 

(1)  2  De  G.  &  J.  662,  674.  (3)  31  L.  J.  (Ch.)  873. 

(2)  4  D.  F.  &  J.  126.  (4)  Law  Rep.  2  Ch.  459. 

(5)  Law  Rep.  3  Ch.  337. 
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and  they  with  each  other.     If  they  may  not  copy  as  well  as      0.  A. 
inspect,  a  body  opposed  to  the  policy  of  the  directors  would  be  1888 
placed  at  an  unfair  disadvantage,  for  the  directors  can  copy  at  mutter 
any  time.    If  there  is  an  unlimited  right  of  inspection  why  jj^grp^^'j^ 
should  the  inspectins:  party  not  be  allowed  to  copy,  we  are  not  Midlands 

asking  the  company  to  lurnish  copies.    A  general  right  to   

inspect  carries  with  it  a  right  to  take  notes,  and  the  Court  is 
asked  to  infer  that  this  right  is  taken  away  because  one  section 
of  the  earlier  Act  requires  the  company  to  furnish  copies  and  the 
others  say  nothing  about  copies. 

[LiNDLEY,  L.J. : — Sect.  119  is  most  in  your  way,  for  it  gives 
authority  to  "  take  copies."] 

There  were  special  reasons  for  giving  authority  in  that  case ; 
the  right  to  inspect  was  not  unlimited,  it  was  exercisable  only 
during  certain  periods,  and  it  was  necessary  to  define  the  duties 
of  the  book-keeper.  Moreover,  the  section  imposes  a  penalty 
which  makes  it  necessary  to  be  more  particular  in  defining  the 
right.  If  a  shareholder  may  copy  accounts,  it  is  a  strange  thing 
if  he  may  not  copy  stockholders'  addresses.  The  general  prin- 
ciple that  a  right  to  inspect  carries  with  it  the  right  to  take 
copies  is  strongly  laid  down  in  Coleman  v.  West  Hartlepool  Harbour 
and  Bailway  Company  (1),  and  Pratt  v.  Pratt  (2).  Why  should 
advantage  be  given  to  a  person  with  a  strong  memory  ? 

[LiNDLEY,  L.J. : — I  am  more  influenced  by  the  consideration 
that  the  exercise  of  a  right  to  copy  might  cause  the  office  to  be 
blocked  up  all  day.] 

That  would  be  met  by  the  words  "  at  all  reasonable  times." 
It  never  has  occurred  to  any  company  until  now  to  dispute  the 
right  to  copy. 

Now  as  to  what  I  may  call  the  question  of  prejudice — that  the 
Plaintiff  is  a  puppet  not  acting  in  respect  of  his  own  interests. 

[Cotton,  L.J. : — I  think  that  the  cases  cited  against  you  do 
not  apply.  A  person  there  professed  to  be  suing  on  behalf  of  the 
other  shareholders  as  well  as  himself.] 

That  is  so,  and  even  in  those  cases  the  objection  has  not 
generally  prevailed :  Colman  v.  Eastern  Counties  Railway  Com- 
(1)  5  L.  T.  (N.S.)  26G.  (2)  30  Yv^.  R.  837. 
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0.  A.      pany  (1).    The  principle  laid  down  in  Pender  v.  LusMngton  (2), 
1888       that  a  party  does  not  lose  his  legal  rights  because  he  is  exer- 
Mutter    cising  them  from  a  bad  motive,  applies  here.    The  only  case  in 
Eastern  and  which  an  objection  of  this  nature  has  been  held  fatal  is  Forrest 
Kmway  C<)  ^  '  Sheffield,  and  Lincolnshire  Bailway  Company  (3),  and 

- —  the  decision  in  fact  went  upon  the  principle  that  the  suit  was  a 
sham.  Seaton  v.  Grant  (4)  and  Bloxam  v.  Metropolitan  Bailway 
Company  (5)  are  strong  in  our  favour. 

B.  S.  Wright,  in  reply  :— 

I  submit  that  on  the  construction  of  sect.  28  of  the  later  Act 
we  are  right.  The  words  "  for  inspection  and  perusal "  limit  the 
right,  if  more  had  been  intended  those  words  would  have  been 
omitted,  and  it  would  have  been  said  merely  that  the  register 
should  be  accessible.  The  cases  cited  on  the  other  side  go  on 
the  meaning  of  an  order  made  by  the  Court  for  inspection,  which 
is  a  different  matter.  [Chitty's  Practice  (6),  "  Inspection  of  Docu- 
ments," and  Bacon's  Abridg.  "  Evidence,"  were  also  referred  to]. 
32  Geo.  3,  c.  58,  s.  4,  refers  expressly  to  taking  copies. 

[Bo WEN,  L.J. : — Does  a  right  of  inspection  at  common  law 
include  a  right  to  take  copies  ?  Bex  v.  Fraternity  of  Sostmen  in 
Newcastle-on-  Tyne  (7) .] 

Probably  in  general  it  does,  as  taking  copies  would  generally 
further  the  objects  for  which  inspection  is  given.  A  person  who 
had  a  right  to  inspect  has  been  refused  inspection  where  he 
wanted  it  for  the  benefit  of  some  one  else  :  Bex  v.  Antrohus  (8). 
Here  the  Plaintiff  is  asking  for  a  right  which  is  not  given  in 
terms,  and  what  the  Court  is  asked  to  do  is  to  imply  a  right 
in  favour  of  a  person  who  is  claiming  to  exercise  it  for  the  benefit 
of  a  rival  company. 

1888.  March  6.    Lindley,  L.J.  :— 

This  is  an  appeal  by  the  Defendants  from  an  order  made  by 
Mr.  Justice  Chitty  restraining  them  from  preventing  the  Plaintiff, 

(1)  10  Beav.  1.  (5)  Law  Rep.  3  Ch.  337. 

(2)  6  Ch.  I).  70.  (6)  Vol.  iii.  p.  364,  s.  2. 

(3)  4  D.  F.  &  J.  126.  (7)  2  Str.  1223, 

(4)  Law  Rep.  2  Ch.  459.  (8^)  2  Ad.  &  E.  789^ 
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Mr.  Mutter,  from  taking  copies  of  their  register  of  debenture      C.  A. 
stockholders.    Mr.  Mutter  is  a  stockholder  to  the  extent  of  £200  1888 
in  the  Defendant  company,  and  he  is  also  a  debenture  stockholder,  m^ee 
^ind  he  claims  the  right  not  only  to  inspect  but  to  take  copies  of  Eastern  and 
the  register  of  debenture  stockholders  under  the  provision  in  the  ^Midlands 
28th  section  of  the  Companies  Clauses  Act,  1863,  which  runs   

. ,  •  Lindley,  L.J. 

thus  : —  .  

"  The  company  shall  cause  entries  of  the  debenture  stock  from 
time  to  time  created  to  be  made  in  a  register  to  be  kept  for  that 
purpose,  wherein  they  shall  enter  the  names  and  addresses  of  the 
several  persons  and  corporations  from  time  to  time  entitled  to 
the  debenture  stock,  with  the  respective  amounts  of  the  stock  to 
which  they  are  respectively  entitled ;  and  the  register  shall  be 
accessible  for  inspection  and  perusal  at  all  reasonable  times  to 
every  mortgagee,  bondholder,  debenture  stockholder,  shareholder, 
and  stockholder  of  the  company,  without  the  payment  of  any  fee 
or  charge." 

Mr.  Mutter,  on  presenting  himself  at  the  office  of  the  Defendant 
company  for  the  purpose  of  inspecting  the  register  was  told  that 
he  was  at  liberty  to  inspect,  and  it  was  produced  to  him,  but  when 
he  sought  to  take  extracts  or  copies  he  was  refused  leave  to  do  so 
on  the  ground  that  the  section  did  not  authorize  him,  or,  at  all 
events,  did  not  compel  the  company  to  allow  him,  to  do  so.  There- 
upon he  instituted  this  action,  and  Mr.  Justice  Chitty  decided 
that  he  was  entitled  to  take  copies  of  the  debenture  stock  register, 
and  from  that  order  the  company  appeals. 

The  company  raised  several  points,  the  most  important  of  which 
was  that  he  had  no  right  under  that  section  to  take  copies. 
Another  point  equally  important  to  him,  but  of  less  general  inte- 
rest, was  that  if  he  had  such  a  right  this  was  not  a  case  in  which 
the  Court  would  grant  him  any  assistance  by  way  of  injunction. 
It  will  be  convenient  to  dispose  of  the  second  point  first.  The 
grounds  on  which  it  was  urged  that  this  was  not  a  case  in  which 
the  Court  would  interfere  on  the  Plaintiff's  behalf  were  two ;  first 
it  was  said  that  he  was  not  really  a  lona  fide  shareholder  or  de- 
benture stockholder,  but  that  he  was  merely  a  nominee  of  a  rival 
company,  viz.,  the  Great  Eastern ;  and  secondly,  it  was  said  that 
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C.  A.      there  was  such  a  want  of  candour  in  his  affidavit,  which  was  ex- 

1888       posed  on  cross-examination,  that  he  personally  was  not  one  in 

Mutter     whose  favour  the  Court  ought  to  interfere.    Now  the  fact  that  he 

^  ^-  has  taken  both  the  shares  and  the  debenture  stock  at  the  instance 
Eastern  as;d 

Midlands  of  the  Great  Eastern  Bailway  Company  is  made  out  by  the  cross- 
AiLWAY  Co.  g^^j^f^jjjg^^jQj^^  ii^Q  same  time  he  is  unquestionably  in  point 

Lindiey,  L.J.  ^^^^j^  ^  shareholder  and  a  debenture  stockholder ;  he  there- 

fore has  the  rights,  whatever  they  may  be,  of  a  shareholder  and 
a  debenture  stockholder,  and  whether  he  is  trustee  for  other 
people  we  cannot  inquire.  I  agree  with  Mr.  Justice  Chitty  in 
thinking  that  the  Plaintiff  is  not  on  that  ground  debarred  from 
insisting  on  his  legal  rights.  The  authorities  relied  upon  by 
Mr.  Wright  for  this  purpose,  of  which  Forrest  v.  Manchester, 
Sheffield,  and  Lincolnshire  Bailway  Company  (1)  was  the  leading 
case,  do  not  go  the  length  for  which  he  contended.  Those  were 
cases  in  which  a  nominee  of  a  rival  company  not  only  had  taken 
shares  for  the  purposes  of  a  rival  company,  but  assumed  to  have 
a  common  interest  with  all  the  other  shareholders,  and  to  re- 
present them  in  a  suit  which  he  instituted  in  his  own  name  on 
behalf  of  himself  and  them.  It  has  been  held  that  in  a  suit  of  that 
kind,  if  a  person  does  not  really  represent  the  interest  of  those 
whom  he  purports  to  represent,  exception  may  be  taken  to  him 
personally,  and  relief  be  denied  him  which  would  be  afforded  if  it 
were  true  that  he  represented  those  whom  he  affects  to  represent  in 
that  form  of  action.  This  is  not  a  case  of  that  kind.  The  Plain- 
tiff does  not  come  forward  here  as  representing  any  other  share- 
holders. This  is  not  an  action  on  behalf  of  himself  and  others, 
it  is  an  action  brought  by  him  in  his  own  personal  interest,  and 
does  not  profess  to  be  anything  else.  That  class  of  cases  there- 
fore does  not  touch  this,  nor  am  I  aware  of  any  case  which  warrants 
Mr.  Wrighfs  contention. 

Then  as  regards  the  affidavits  and  the  cross-examination  I 
think  it  is  established  that  there  was  a  want  of  candour  in  the 
Plaintiff's  affidavit,  but  I  do  not  think  that  he  has  been  guilty 
of  any  such  misrepresentation  or  deceit  as  to  disentitle  him  to 
the  relief  to  which  he  would  otherwise  be  entitled. 

I  come  now  to  the  substantial  question  whether  he  is  entitled 
(1)  4  D.  F.  &  J.  126. 
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to  take  copies  of  this  debenture  register.    The  question  thus      C.  A. 
raised  is  one  of  considerable  importance  to  companies  and  share-  1888 
holders  generally,  and  we  therefore  considered  it  desirable  to  Mutter 
look  into  the  authorities  before  giving  our  judgment.  The  result  Eastern 


of  my  own  researches  is  neo:ative  rather  than  positive.    I  have  Midlands 

^  ^  ,  ...  Railway  Co. 
not  been  able  to  find  a  single  case  either  at  law  or  in  equity  in   

which  the  Court  has  ever  held  that  a  person  having  a  right  to 
inspect  a  document  has  not  also  a  right  to  take  a  copy  of  it,  or  of 
so  much  of  it  as  he  requires  for  some  legitimate  purpose.  The 
right  to  take  a  copy  is  treated  as  incidental  to  the  right  to  in- 
spect, and  the  common  form  of  orders  to  inspect  is  to  inspect  and 
take  copies.  This  seems  to  be  the  common  form  at  law  when  a 
mandamus  is  granted,  and  when  an  order  is  made  on  a  motion  in 
a  pending  action,  and  this  is,  and,  so  far  as  I  have  been  able  to 
discover,  always  has  been,  the  common  form  of  an  order  to  inspect 
when  made  in  Chancery.  A  great  number  of  cases  on  this  subject 
will  be  found  collected  in  the  well-known  note  to  Rex  v.  Frater- 
nity of  Hostmen  in  Neiccastle-upon-Tyne  (1)  and  in  Chittys  Arch- 
hold  (2) ;  and  an  examination  of  these  and  other  authorities  has 
led  me  to  the  conclusion  that,  speaking  generally,  a  right  to  take 
copies  is  always  treated  as  incidental  to  a  right  to  inspect.  (See 
also  Browning  v.  Ayhoin  (3)  ;  Bex  v.  Lucas  (4)  ;  Bex  v.  Merchant 
Tailors  Comjpany  (5);  In  re  Burton  and  The  Saddlers  Company  (6).) 
I  say  speaking  generally,  because  I  have  found  an  instance  of  a 
special  Act  relating  to  a  company  in  which  a  right  to  inspect  has 
been  granted,  but  a  right  to  take  copies  has  been  expressly  ex- 
cluded. One  of  the  Acts  relating  to  the  Kiver  Dee  Improvement 
Commissioners  contains  such  a  clause.  Again,  there  may  be  cases 
in  which  the  inspection  of  a  document  is  all  that  can  be  reason- 
ably required  for  any  legitimate  purpose ;  or  a  document  which 
a  man  may  have  a  right  to  inspect  may  be  in  such  a  dilapidated 
state  as  to  render  it  impossible  to  take  a  copy  of  it  without 
destroying  it  or  at  least  seriously  injuring  it. 

Again,  a  person  may  have  a  right  to  inspect  the  whole  of  a 
book  or  document  in  order  to  find  out  what  part  of  it  really  con- 

(1)  2  Str.  1223.  (4)  10  East,  235. 

(2;  14th  Ed.  vol.  i.  p.  511.  (5)  2  B.  &  Ad.  115. 

(3)  7  B.  &  C.  204.  (6)  31  L.  J.  (Q.B.)  62,  65. 
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C.  A.      cerns  him,  and  his  right  to  inspect  may  therefore  extend  to  much 
1888       more  than  he  has  a  right  to  take  a  copy  of. 
MuTTEE       When  the  right  to  inspect  and  take  a  copy  is  expressly  conferred 
Easteen  and      statute  the  limit  of  the  right  depends  on  the  true  construction 
^MiDLAN^s   of  the  statute.    When  the  right  to  inspect  and  take  a  copy  is  not 
— -    '  expressly  conferred  the  extent  of  such  right  depends  on  the  interest 
Lmdiey,  L.J,  ^^-j^-^j^  ^j^^  applicant  has  in  what  he  wants  to  copy,  and  on  what 
is  reasonably  necessary  for  the  protection  of  such  interest.  The 
common  law  right  to  inspect  and  take  copies  of  public  documents 
is  limited  by  this  principle,  as  is  shewn  by  the  judgment  in  Bex 
V.  Justices  of  Staffordshire  (1)  ;  so  is  the  common  law  right  of  the 
member  of  a  corporation  to  inspect  and  take  copies  of  the  docu- 
ments of  the  corporation  :  Bex  v.  Merchant  Tailors'  Company  (2). 

Bearing  in  mind  these  principles  it  is  necessary  to  turn  to  the 
statute  on  which  the  Plaintiff  relies,  and  to  see  what  right  it  con- 
fers upon  him.  The  section  which  gives  him  the  right  to  inspect 
is  silent  on  the  subject  of  taking  copies.  There  is,  however,  a 
section  relating  to  another  matter  in  the  Companies  Clauses  Act, 
1845,  viz.,  sect.  119,  which  expressly  gives  a  right  to  take  copies 
as  well  as  a  right  to  inspect.  But  this  section  imposes  a  penalty, 
and  as  it  was  intended  to  impose  a  penalty  not  only  in  the  case 
of  a  refusal  to  allow  inspection,  but  also  in  the  case  of  a  refusal 
to  allow  a  copy  to  be  taken,  it  was  necessary  to  say  so  in  express 
words,  and  to  mention  both  inspection  and  taking  copies.  The 
fact,  therefore,  that  both  are  mentioned  in  this  section,  whilst  in- 
spection only  is  mentioned  in  sect.  28  of  the  Act  of  1863,  does 
not  shew  that  in  framing  this  last  section  a  right  to  take  copies 
was  intended  to  be  excluded. 

Sect.  36  of  the  Act  of  1845,  which  enables  judgment  creditors 
of  the  company  to  inspect  the  register  of  shareholders,  would  be 
practically  useless  if  it  were  construed  strictly,  and  so  as  not  to 
include  a  right  to  take  copies.  A  judgment  creditor  of  a  com- 
pany who  cannot  get  paid  by  the  company  is  entitled  to  sue  all 
the  shareholders  in  it  whose  shares  are  not  paid  up,  and  for  this 
purpose  he  must  have  their  names  and  addresses,  and  it  is  idle  to 
suppose  that  the  right  of  inspection  here  given  does  not  include 
a  right  to  take  a  copy. 

(1)  6  Ad.  &  E.  84  (see  pp.  99-101).  (2)  2  B.  &  Ad.  115. 
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Similar  observations  apply,  though  less  forcibly,  to  sect.  45  of      C.  A. 
the  Act  of  1845  and  sect.  28  of  the  Act  of  1863.    But  it  is  1888 
obvious  that  a  shareholder  or  debenture  stockholder  may  desire  mutter 
to  consult  the  whole  of  the  debenture  stockholders  on  some  eastern  and 
matter  which  concerns  them  all,  and  it  is  reasonable  to  suppose  Midlands 

.  .  n         ^  R'^ILWAY  Co, 

that  the  right  to  inspect  the  debenture  stock  register  is  conferred  - — 
to  enable  him  to  do  this  as  well  as  for  other  purposes.  Parlia-  — ^ 
ment  having  conferred  the  right  to  inspect,  the  Court  ought 
not  so  to  construe  the  statute  as  to  render  the  right  conferred 
illusory,  and  if  the  Court  were  to  hold  that  in  such  a  case  as  the 
present  the  right  to  inspect  existed  but  the  right  to  take  copies 
did  not,  the  Court  would  in  effect  be  rendering  the  statute  of  no 
avail. 

Upon  the  ground  therefore  that  in  this  case  the  right  to  take  a 
copy  cannot  be  denied  without  rendering  the  right  to  inspect 
practically  useless,  I  am  of  opinion  that  the  order  appealed  from 
was  correct,  and  that  this  appeal  must  be  dismissed  with  costs. 

Cotton,  L.J. : — 

The  judgment  delivered  by  Lord  Justice  Lindleij,  though  ex- 
pressed in  the  singular,  may  be  taken  as  the  judgment  of  the  ' 
Court. 

BowEN,  L.J.,  concurred. 

Solicitor  for  Plaintiff;  Valentine, 

Solicitors  for  Company :  F,  C.  Mathews  &  Browne. 

H.  C.J. 
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In  re  KNIGHT. 
KNIGHT  V.  GAEDNER. 


March  7. 


[1879    K.  30.1 


Practice — Security  for  Costs — Executor — Set-off. 


In  an  administration  action  P.  was  found  to  be  heir-at-law.  K.,  who 
claimed  to  be  heir,  appealed  against  this  decision.  P.  then  died,  and  K. 
revived  against  H.,  his  executor  and  devisee  in  trust.  R.  applied  for  security 
for  the  costs  of  the  appeal  on  the  ground  of  K.^s  proved  insolvency.  K. 
resisted  on  the  ground  that  P.  had  been  ordered  to  pay  to  him  the  costs  of 
a  previous  appeal,  which  were  of  sufficient  amount  to  be  a  security : — • 

Held,  that  if  P.  had  been  the  respondent  this  would  have  been  a  suffi- 
cient answer,  but  that  ff.  being  only  a  representative  was  entitled  to  be 
indemnified,  and  that  security  must  be  given. 

This  was  an  action  to  carry  into  execution  the  trusts  of  the  will 
of  Edward  Knight  Judgment  was  given  on  the  3rd  of  May,  1879, 
and  an  inquiry  was  directed  who  was  the  testator's  heir-at-law. 
The  Chief  Clerk  by  his  certificate  found  that  Bichard  Knight 
was  heir-at-law. 

John  Sutton  Page,  SL -peison  having  liberty  to  attend,  applied 
to  vary  the  certificate  in  this  respect.  On  the  19th  of  July, 
1887,  an  order  was  made  on  further  consideration  and  on  the 
above  application,  and  the  certificate  was  varied  by  finding 
that  John  Page,  since  deceased,  was  the  testator's  heir-at-law,  and 
that,  subject  to  the  dower  of  any  widow  of  John  Page,  John  Sutton 
Page  was  by  descent  entitled  to  all  real  estate  as  to  which  the 
testator  died  intestate.' 

Bichard  Knight,  on  the  2nd  of  November,  1887,  gave  notice  of 
appeal  from  this  decision.  John  Sutton  Page  died  on  the  17fch 
leaving  a  will  of  which  J.  E.  Hullett  was  devisee  in  trust  and 
executor.  The  Appellant  served  on  Hullett  an  order  of  revivor 
on  the  1st  of  March,  1888. 

Hullett  now  applied  for  security  for  the  costs  of  the  appeal  to 
the  amount  of  £60,  on  the  ground  of  the  insolvency  of  the 
Appellant,  the  evidence  of  which  was  ample. 

By  an  order  of  the  Court  of  Appeal  dated  the  12th  of  De- 
cember, 1883,  made  on  appeal  from  an  order  of  the  30th  of  July, 
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1883,  in  this  action,  /.  S.  Page  had  been  ordered  to  pay  to  Knight 
his  costs  of  that  appeal.  A  clerk  of  Knighfs  solicitors  deposed 
that  those  costs  amounted  to  nearly  £40,  and  remained  unpaid. 

Eyre,  for  the  application. 

Methold,  contra : — 

There  is  no  occasion  for  security  for  costs,  as  the  estate  of  Page 
already  owes  Knight  an  amount  of  costs  amply  sufficient  to  secure 
the  costs  of  the  appeal.  If  the  appeal  should  be  dismissed  with 
costs  there  will  be  a  set-off. 

Cotton,  L.J. : — 

It  is  contended  that  security  for  costs  ought  not  to  be  ordered 
in  this  case  because  if  the  appeal  is  unsuccessful  the  costs  can 
be  set  off  against  the  costs  of  a  previous  appeal  which  Page  was 
ordered  to  pay  to  the  present  Appellant,  and  which  are  sufficient 
in  amount  to  secure  the  costs  of  the  present  appeal.  If  Page 
himself  were  the  respondent  that  would  be  a  sufficient  answer  to 
the  application,  but  it  is  his  executor  who  is  Kespondent  in  the 
present  appeal,  and  I  think  that  he  is  entitled  to  be  indemnified 
against  the  costs  of  it.  I  think  that  £30  will  be  the  proper 
amount. 

LiNDLEY  and  Bowen,  L.JJ.,  concurred. 

Solicitors  for  Applicant :  G.  L.  P.  Eyre  &  Co.,  agents  for 
W.  Langley- Smith,  Gloucester. 
Solicitors  for  Knight :  Jennings,  Son  dt  Burton. 

H,  C.  J. 


C.  A. 

1888 

In  re 
Knight. 

Knight 

V. 

Gardner. 
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MILLAE  V,  HAEPEE. 
[1886   M.  4060.] 
JPractice — Particulars  of  Demand — Discovery, 

Where  the  defendant  has  means  of  knowing  the  facts  in  dispute  and  the 
plaintiff  has  not,  the  defendant  is  not  entitled  to  particulars  until  after  he 
has  given  discovery. 

The  Plaintiffs,  who  were  the  executors  of  a  married  woman,  sued  her  hus- 
hand  to  establish  that  a  quantity  of  the  furniture  and  other  chattels  com- 
prised in  an  inventory  which  had  been  taken  of  the  goods  in  the  Defendant's 
house,  belonged  to  the  separate  estate  of  the  wife.  The  husband  applied 
for  particulars  of  demand  shewing  which  chattels  they  claimed : — 

Held  (affirming  North,  J.),  that  the  application  ought  to  stand  over  till 
the  husband  had  made  an  affidavit  which  of  the  articles  belonged  to  the 
wife. 

The  Plaintiffs  were  the  executors  of  Julia  Harper y  the  deceased 
wife  of  the  Defendant.  The  statement  of  claim,  delivered  on  the 
5th  of  March,  1887,  alleged  that  when  Mrs.  Harper  married  the 
Defendant  in  1870  she  was  entitled  to  yarious  chattels  which 
under  the  settlement  then  made  remained  her  separate  estate ; 
that  during  her  coverture  she  was  entitled  to  a  considerable 
income  for  her  separate  use,  and  bought  by  means  of  it  various 
other  chattels  which  remained  her  separate  estate ;  that  she 
brought  all  the  chattels  into  the  house  where  she  resided,  and  to 
which  she  was  entitled  to  her  separate  use  ;  that  she  died  on  the 
22nd  of  April,  1886,  leaving  a  will,  of  which  the  Plaintiffs  were 
the  executors,  by  which  she  disposed  of  her  separate  estate  ;  that 
the  Defendant  wrongfully  retained  the  chattels  and  refused  to 
give  them  up.  The  Plaintiffs  claimed  a  declaration  that  the 
furniture,  pictures,  horse,  carriages,  and  other  effects  in  the  pos- 
session of  the  Defendant  comprised  in  the  settlement  or  purchased 
by  Julia  Harper  with  her  separate  estate  belonged  to  her  for  her 
separate  use,  and  now  formed  part  of  her  estate ;  a  declaration 
that  the  Plaintiffs  as  her  executors  were  entitled  to  them; 
damages ;  a  receiver  ;  and  further  relief. 

On  the  15th  of  March,  1887,  the  Defendant  took  out  a  summons 
requiring  the  Plaintiffs  within  seven  days  to  deliver  to  the 
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Defendant's  solicitors  full  particulars  shewing  the  nature  and      0.  A, 
description  of  the  several  articles  of  furniture,  pictures,  carriages,  1888 
and  other  effects,  and  also  the  name  and  description  of  the  horse  Millae 
respectively  mentioned  or  referred  to  in  the  statement  of  claim, 
and  which  the  Plaintiffs  alleged  to  have  belonged  to  Julia  Harper 
for  her  separate  use,  together  with  dates  and  items  shewing  when 
and  of  whom  the  purchases  alleged  by  the  statement  of  claim  to 
have  been  made  were  respectively  made,  and  what  articles  were 
so  purchased,  and  what  price  or  prices  was  or  were  paid  for  the 
same  by  Julia  Harper,  and  that  unless  such  particulars  were 
delivered  within  seven  days  that  all  further  proceedings  might 
be  stayed  until  the  delivery  thereof,  and  that  the  Defendant 
might  have  twenty-one  days  to  deliver  his  statement  of  defence 
after  the  delivery  of  the  particulars. 

In  May,  1886,  the  Plaintiffs  had  taken  an  inventory  of  the 
furniture  and  other  articles  in  the  house. 

The  Chief  Clerk  proposed  to  make  an  order  according  to  the 
terms  of  the  summons,  but  the  case  was  adjourned  into  Court,  and 
on  the  10th  of  November,  1887,  Mr.  Justice  North  directed  the 
application  to  stand  over  until  the  Defendant  had  made  an 
affidavit  which  of  the  articles  comprised  in  the  inventory  of  May, 
1886,  were  included  in  the  marriage  settlement,  and  also  stating 
what  other  articles  in  the  inventory  were  admitted  by  him  to  be 
the  property  of  the  Plaintiffs. 

The  Defendant  did  not  make  the  affidavit,  but  renewed  his 
application  before  Mr.  Justice  iVbr^/t,  who  on  the  16th  of  January, 
1888,  refused  it  with  costs.    The  Defendant  appealed. 

/.  6r.  Wood,  for  the  appeal. 

Swinfen  Eady,  for  the  Eespondents,  was  not  called  upon. 

Cotton,  L.J. : — 

I  am  of  opinion  that  this  appeal  is  wrong.  The  Defendant 
must  know  of  his  own  knowledge  what  furniture  his  wife  had,  the 
Plaintiffs,  being  only  executors,  cannot  be  supposed  to  have  any 
such  knowledge.  The  Plaintiffs  put  forward  by  their  statement 
of  claim  a  right  to  a  certain  class  of  articles,  but  cannot  identif  v 
them.    It  may  be  right  that  before  trial  they  should  give  parti- 
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0.  A.  culars,  but  I  think  that  their  giving  them  ought  to  be  postponed 

1888  till  the  Defendant  has  given  discovery.    Where  the  Plaintiffs 

j^iLLAE  9.re  executors  who  do  not  know,  and  the  Defendant  a  person  who 

Harper  ^^^^  know,  it  is  right  that  discovery  should  come  first. 

LiNDLEY,  L.J. : — 

I  think  that  the  order  appealed  from  is  quite  right.  Any 
other  order  under  the  existing  circumstances  would  make  it 
impossible  for  the  action  to  go  on. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  It  is  good  practice  and  good  sense 
that  where  the  Defendant  knows  the  facts  and  the  Plaintiffs  do 
not,  the  Defendant  should  give  discovery  before  the  Plaintiffs 
deliver  particulars. 

Solicitors  for  Plaintiffs  :  S.  F.  Miller  &  Son. 
Solicitors  for  Defendant :  Peacock  &  Goddard. 

H.  C.  J. 


0.  A.  In  re  YATES. 

1888  BATCHELDOK  v.  YATES. 

MarcTi  8,  10.  ^  -ji^  g^j^  ^^^^  1373  (41  &  42  Vict.  c.  31),  ss.  3,  4,  5,  7  [Bevised  Ed.  Statutes, 
vol.  xviiL,  p.  651-653] — Trade  Machinery — Mortgage  of  Land  not  men- 
tioning Fixtures — Poiuer  of  Sale — Conveyancing  and  Law  of  Property  Act, 
1881,  s.  19. 

The  owner  of  land  and  buildings  which  he  used  for  the  purposes  of  his 
business,  and  in  which  there  was  fixed  machinery  belonging  to  him,  being 
"  trade  machinery  "  within  the  meaning  of  the  Bills  of  Sale  Act,  1878, 
mortgaged  them  in  fee  without  any  general  words  or  any  reference  to  fix- 
tures or  machinery.  By  the  mortgage  deed  it  was  agreed  that  the  powers 
in  sect.  19  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  should  be 
exercisable  without  such  notice  as  required  by  the  Act.  After  the  death 
of  the  mortgagor,  his  creditors  insisted  that  this  mortgage  was  void  both  as 
to  the  freehold  and  as  to  the  trade  machinery,  under  the  Bills  of  Sale  Acts, 
1878  and  1882.  The  Yice-Chancellor  of  the  County  Palatine  held  it  valid 
as  to  both.  On  appeal,  the  argument  that  it  was  void  as  to  the  freehold, 
was  abandoned,  on  the  authority  of  2n  re  Burdett  (1)  : — 

Held,  that  the  mortgage  was  not  an  assignment  of  the  trade  machinery, 


(1)  20  Q.  B.  D.  310. 
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since  the  trade  machinery  only  passed  by  virtue  of  being  affixed  to  the  c.  a. 

freehold,  and  that  the  deed  did  not,  apart  from  the  power  of  sale,  give  a  ^^^^ 

power  to  seize  or  take  possession  of  the  trade  machinery  as  chattels,  since  >-^v^ 

the  mortgagee  could  only  take  possession  of  them  by  taking  possession  of  In  re 
the  freehold: 

Held,  also,  that  the  power  of  sale  did  not  authorize  the  mortgagee  to  sell  ^^"^^heldor 

the  trade  machinery  apart  from  the  freehold  :  Yates. 

Held,  therefore,  that  the  instrument  was  not  a  bill  of  sale  within  the   

meaning  of  the  Acts,  and  gave  a  valid  security  on  the  trade  machinery. 

By  indenture  dated  the  IGth  of  August,  1886,  made  between 
Httffh  Yates  of  the  one  part,  and  Bosalie  C.  Frost  (a  married 
woman),  of  the  other  part,  containing  no  recitals,  Yates,  in  con- 
sideration of  £950  paid  by  Mrs.  Frost  to  him  out  of  her  separate 
estate,  covenanted  to  pay  to  her  on  the  7 th  of  February  then 
next  the  sum  of  £950  with  interest  thereon  at  £5  per  cent,  per 
annum  from  the  7th  of  August,  1886,  and  also,  so  long  after  that 
day  as  any  principal  money  remained  due,  to  pay  to  her  interest 
thereon  at  the  same  rate  by  equal  half-yearly  payments  on  the 
7th  of  August  and  the  7th  of  February.  By  a  further  witnessing 
part  Yates,  "  as  beneficial  owner,"  granted  and  conveyed  to  the 
mortgagee  "  All  that  piece  of  land  w  ith  the  dwelling-house  and 
buildings  thereon  erected  situate  in  Everton,  in  the  city  of  Liver- 
pool,  and  on  the  north  side  of  the  road  leading  from  Liverpool 
aforesaid  to  the  village  of  Everton  aforesaid,  now  called  Everton 
Brow,  measuring "  [here  followed  dimensions  and  boundaries], 
"  which  said  piece  of  land,  messuage,  and  hereditaments  form 
part  of  a  line  or  row  called  Everton  Crescent,  and  is  now  numbered 
17,  Everton  Crescent,  aforesaid.  To  hold  the  same  unto  and  to  the 
use  of  the  mortgagee  in  fee  simple."  Then  followed  a  proviso 
for  re-conveyance  on  payment  of  principal  and  interest  on  the 
7 th  of  February  then  next.  Yates  covenanted  with  the  mortgagee 
that  he  would  during  the  continuance  of  the  security  "  keep  the 
buildings  comprised  herein  "  in  good  and  substantial  repair  and 
insured  against  fire,  in  the  sum  of  £950  at  least,  in  an  office 
approved  by  the  mortgagee,  and  on  demand  deliver  up  the  policy 
and  the  receipts  for  premiums.  It  was  agreed  that  the  powers 
contained  in  sect.  19  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  should  be  exercisable  at  any  time  after  the  7th  of 
February  then  next,  without  its  being  necessary  to  serve  the 
Vol.  XXXVIII.  I  I 
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C.  A.      notice  required  by  sect.  20  of  the  Act,  and  that  as  fully  and 
1888       effectually  as  if  such  notice  had  been  served,  and  as  if  default 
re      had  been  made  in  payment  of  the  mortgage  money  or  some  part 
Yates.     thereof  for  three  months  after  such  service.   And  it  was  provided 
that  sect.  17  and  sect.  18,  sub-sect.  1,  of  the  Act  should  not  apply. 

The  land  measured  about  seventy  yards  by  thirty-seven  feet,  it 
had  upon  it  a  house  and  workshop,  and  part  was  used  as  a  yard. 

In  January,  1887,  Yates  died.  Proceedings  were  shortly  after- 
wards taken  in  the  Chancery  of  the  County  Palatine  by  creditors 
for  the  administration  of  his  estate,  and  an  order  for  administra- 
tion was  made,  and  on  the  29th  of  April,  1887,  a  receiver  was 
appointed,  who  entered  into  possession  of  the  mortgaged  pro- 
perty. 

The  mortgagor  was  a  stonemason  and  general  contractor,  and 
the  mortgaged  property  was  part  of  the  premises  on  which  he 
carried  on  his  business.  Upon  the  mortgaged  property  was  a 
considerable  amount  of  trade  fixtures  coming  within  the  descrip- 
tion of  "  trade  machinery  "  as  defined  by  the  Bills  of  Sale  Act, 
1878,  sect.  5. 

Soon  after  the  appointment  of  the  receiver,  Mrs.  Frost  pressed 
for  payment  of  her  interest,  and  an  understanding  was  come  to 
that  the  receiver  should  become  quarterly  tenant  to  her  at  the 
yearly  rent  of  £56.  On  the  17th  of  June,  1887,  he  gave  notice 
to  determine  this  tenancy  on  or  before  the  4th  of  October  then 
next.    He  paid  her  two  quarters'  rent. 

On  the  4th  of  October,  1887,  Mrs.  Frost,  in  exercise  of  her  power 
of  sale,  conveyed  the  mortgaged  property  to  Mr.  Bridge  in  fee  by 
the  same  description  as  that  contained  in  the  mortgage  deed. 
The  trade  machinery  had  not  to  any  great  extent  been  interfered 
with.  On  the  5th  of  October  the  purchaser  applied  to  the  re- 
ceiver to  give  up  possession  to  him.  The  receiver,  being  advised 
that  the  mortgage  was  invalid  under  the  Bills  of  Sale  Acts, 
declined  to  do  so,  and  Mr.  Bridge  thereupon  applied  to  the  Pala- 
tine Court  to  order  him  to  give  up  possession. 

The  Yice-Chancellor  held  that  the  mortgage  was  not  a  bill  of 
sale  within  the  Acts,  and  made  an  order  directing  the  receiver 
to  give  up  possession  and  to  pay  to  Mr.  Bridge  a  sum  by  way 
of  occupation  rent  from  the  3rd  of  October,  1887,  and  also  the 
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proceeds  of  such  parts  of  the  property  comprised  in  the  mortgage      C.  A. 

as  had  been  sold  by  the  receiver  since  that  day.  1888 

The  Plaintiffs  and  the  receiver  appealed  from  this  order.   The      in  re 

appeal  was  argued  on  the  12th  of  January,  1888,  and  judgment  Yates. 

11  Batcheldor 
was  reserved ;  but  on  the  8th  of  March  it  was  restored  to  the  v. 

paper  to  be  re-argued  before  a  Court  differently  constituted,  in 
order  that  the  effect  of  the  power  of  sale  might  be  fully  con- 
sidered. 

Cozens-Hardy,  Q.C.,  and  ArhUy  for  the  Appellants : — 

Since  this  case  was  argued  on  the  former  occasion  the  case  of 
In  re  Burdett  (1)  has  been  decided  by  the  other  branch  of  the 
Court  of  Appeal,  and  after  that  decision  we  can  no  longer  argue 
that  this  mortgage  is  invalid  as  regards  the  freehold,  but  we 
contend  that  it  is  bad  as  regards  the  trade  machinery.  The 
Bills  of  Sale  Act,  1882,  s.  9,  makes  void  any  bill  of  sale  of 
personal  chattels  which  is  not  made  in  accordance  with  the 
statutory  form.  This,  we  say,  is  a  bill  of  sale  of  the  trade 
machinery,  which  are  personal  chattels,  and  is  therefore  void  as 
to  them. 

First,  these  are  personal  chattels.  The  Bills  of  Sale  Act,  1878, 
s.  4,  defines  personal  chattels,  and  includes  in  them  fixtures  when 
separately  assigned,  but  excludes  fixtures  (except  trade  machi- 
nery) when  assigned  together  with  a  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  they  are  affixed.  Then  sect.  5 
enacts  that  trade  machinery  shall  for  the  purposes  of  the  Act  be 
deemed  to  be  personal  chattels.  Sect.  7  provides  that  fixtures 
shall  not  be  deemed  to  be  separately  assigned  by  reason  only  that 
they  are  assigned  by  separate  words.  The  result  is  that  ordinary 
fixtures  are  chattels  for  the  purposes  of  the  Act  only  when  they 
are  separately  assigned,  but  there  is  nothing  to  take  away  the 
effect  of  the  words  making  trade  machinery  chattels  whether 
separately  assigned  or  not. 

Then  what  is  a  bill  of  sale?    Sect.  3  says  that  the  term  shall 
include  every  bill  of  sale  by  which  the  grantee  has  power  to  seize 
or  take  possession  of  personal  chattels.    Sect.  4  provides  that 
"  bill  of  sale  "  shall  include  "  bills  of  sale,  assignments,  transfers, 
(1)  20  Q.  B.  D.  310. 

/2  1 
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0.  A.      declarations  of  trust  without  transfer,  inventories  of  goods  with 
1888       receipt  thereto  attached,  or  receipts  for  purchase -money  of 
^^^g      goods,  and  other  assurances  of  personal  chattels,  and  also  powers 
Yates.     q£  attorney,  authorities,  or  licenses  to  take  possession  of  personal 
liATCHELDOR  ^j^g^||g^g        g^curity  for  any  debt,  and  also  any  agreement 
^[^^      whether  intended   or  not  to  be  followed  by  the  execution 
of  any  other  instrument,  by  which  a  right  in  equity  to  any  per- 
sonal chattels,  or  to  any  charge  or  security  thereon,  shall  be 
conferred,"  and  it  then  goes  on  to  exclude  assignments  for  the 
benefit  of  creditors,  marriage  settlements,  and  certain  other  in- 
struments.   Then  sect.  5  provides  that  any  mode  of  disposition 
of  trade  machinery  by  the  owner  thereof  which  would  be  a  bill  of 
sale  as  to  any  other  personal  chattels,  shall  be  deemed  a  bill  of 
sale  within  the  meaning  of  the  Act.    Now  the  words  of  sect.  4 
are  very  wide,  and  include  every  instrument  giving  power  to  take 
possession  of  personal  chattels  as  security  for  any  debt,  with  the 
exceptions  mentioned  in  the  latter  part  of  the  clause.  Under 
sect.  5  you  must  see  whether  the  instrument  which  gives  power 
to  seize  or  take  possession  of  the  trade  machinery  is  one  which, 
if  dealing  with  ordinary  chattels,  would  come  within  any  of  the 
exceptions  of  sect.  4,  if  it  would  not  it  is  a  bill  of  sale.  How  can 
this  mortgagee  escape  from  sects.  3  and  4  ?    He  has  no  title  but 
this  mortgage  deed  which  gives  him  power  to  seize  and  take 
possession  of  the  machinery. 

It  has  been  contended  that  the  Legislature  cannot  be  supposed 
to  have  intended  to  alter  the  general  law  as  to  fixtures  passing 
with  the  land,  but  this  is  not  to  be  assumed.  The  Act  was  in- 
tended to  alter  the  law  as  to  fixtures  in  various  particulars. 
Thus  it  did  away  with  the  doctrine  in  Ex  jparte  Daglish  (1). 
In  Ex  parte  Barclmj  (2)  it  was  said  that  the  test  whether 
registration  was  required  was  whether  the  instrument  gave  the 
mortgagee  power  to  deal  with  the  fixtures  separately.  In  Hawtry 
V.  Butlin  (3)  the  instrument  was  held  to  require  registration 
though  a  leasehold  interest  was  assigned  along  with  the  fixtures. 
But  these  cases  were  under  the  Act  of  1854,  which  has  never  been 
held  to  apply  to  any  but  fixtures  of  a  lessee  in  which  he  has  an 

(1)  Law  Rep.  8  Ch.  1072.  (2)  Law  Rep.  9  Ch.  576. 

(3)  Law  Rep.  8  Q.  B.  290. 
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interest  apart  from  his  interest  in  the  land.  That  is  not  the  case  C.  A. 
under  the  present  Act,  which  makes  trade  machinery  personal  1888 
chattels  for  all  the  purposes  of  the  Act. 

Now  as  to  the  effect  of  the  Conveyancing  and  Law  of  Property  Yates. 
Act,  1881.  Sect.  6  imports  into  a  conveyance  the  usual  form  of  -y. 
general  words  including  "  fixtures."  A  conveyance  is,  therefore,  to 
be  read  as  if  those  words  were  inserted.  Then  sect.  19,  sub-sect.  1, 
gives  power  to  the  mortgagee  to  sell  the  mortgaged  property,  or 
any  part  thereof,  either  together  or  in  lots.  Here  there  being 
only  one  building,  the  words  as  to  selling  in  lots  cannot  be  satis- 
fied unless  they  are  held  to  authorize  a  sale  of  the  fixtures  sepa- 
rately. 

[Cotton,  L.J. : — Do  you  contend  that  a  Court  of  Equity  would 
not  restrain  a  mortgagee  from  selling  separately  the  fixed  machi- 
nery which  makes  a  mill  valuable  ?] 

Yes.  We  say  that  the  mortgagee  might  sell  separately  any 
property  which  the  Acts  treat  as  being  capable  of  being  dealt 
with  separately,  and  which  is  fairly  severable.  It  is  not  like  a 
case  of  mere  waste,  such  as  pulling  down  the  chimneys  and  selling 
the  bricks.  We  do  not  contend  that  a  mortgagee  could  do 
that. 

[BowEN,  L.J. : — How  do  you  distinguish  this  from  Ex  parte 
Barclay  (1)  ?] 

In  that  case  there  were  two  cottages,  so  that  the  words  as  to 
selling  in  lots  could  be  satisfied. 

[LiNDLEY,  L.J. : — According  to  your  construction  the  provision 
in  sect.  19,  sub-sect.  1,  clause  iv.,  as  to  cutting  timber  appears 
to  be  surplusage.] 

French,  Q.C.,  and  Maherly,  contra  : — 

[Cotton,  L.J. : — We  only  desire  to  hear  you  as  to  the  effect  of 
the  power  of  sale  given  by  the  Conveyancing  Act,  1881.] 

The  enactment  which  did  away  with  the  use  of  general  words 
did  not  provide  that  every  conveyance  should  be  read  as  if  those 
words  were  inserted  in  it,  it  merely  stated  the  effect  of  a  convey- 

(1)  Law  Eep.  9  Ch.  576. 
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0.  A.  ance  which  did  not  contain  them.    It  is  not,  therefore,  a  sound 

1888  process  to  import  those  words  as  if  the  deed  had  enumerated  the 

In  re  fixtures,  for  the  purpose  of  treating  the  power  to  sell  in  lots  as 

Yates.  privinfiT  a  power  to  sell  the  fixtures  separately.    Then  as  to  the 

Batcheldob  ^       ^      ^  sr  J 

V.  power  of  sale  given  by  the  Act,  the  words  of  it  are  not  incorporated 
in  the  mortgage  deed ;  it  is  a  general  power  given  to  a  mortgagee,^ 
and  must  be  construed  with  reference  to  the  property  subject  to 
it.  There  might  be  some  plausibility  in  the  argument  of  the 
Appellants  if  we  found  a  power  to  sell  in  lots  inserted  in  terms 
in  a  mortgage  of  a  property  so  circumstanced  that  it  could  not 
be  sold  in  lots  of  the  ordinary  kind ;  but  it  would  be  a  very 
strained  Construction  to  hold  that  this  general  power  was  intended 
to  give  mortgagees  authority  to  dismantle  the  property  and  sell 
the  doors  and  windows  apart  from  the  house — for  that  is  what  the 
argument  of  the  Appellants  really  must  come  to.  Even  in  the 
case  of  a  single  house  the  words  would  better  be  satisfied  by 
selling  it  in  flats. 

Cozens-Hardy,  in  reply : — 

[Cotton,  L.J. : — Is  there  any  authority  deciding  that  a  mort- 
gagee can  sell  fixtures  separately.] 

There  does  not  appear  to  be  any  authority  either  way. 

1888.  March  10.    Cotton,  L.J.  :— 

The  mortgage  to  which  this  appeal  relates  was  a  mortgage  in 
fee  of  land  and  buildings,  without  any  mention  of  fixtures.  There 
was  in  the  mortgaged  buildings  a  considerable  amount  of  trade 
machinery.  It  was  contended  that  the  mortgage  was  a  bill  of 
sale  of  the  trade  machinery,  and  that  as  it  did  not  conform  to  the 
provisions  of  the  Acts  relating  to  bills  of  sale  it  was  altogether 
void  both  as  to  the  trade  machinery  and  the  freehold.  The  Vice- 
Chancellor  held  it  to  be  good  as  to  both.  After  the  case  was 
argued  before  us  it  was  decided  by  the  other  branch  of  the  Court 
of  Appeal  in  In  re  Burdett  (1),  that  where  a  bill  of  sale  not  in  the 
statutory  form  comprises  both  fixtures  which  are  chattels  within 
the  Act  and  fixtures  which  are  not,  it  is  void  only  as  to  the  former 
but  valid  as  to  the  latter.    On  the  re-argument,  therefore,  the 

(1)  20  Q.  B.  D.  310. 
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point  that  the  mortgage  was  bad  as  to  the  freehold  was  given  up,  o.  A. 
but  it  was  insisted  that  it  was  invalid  as  regards  the  trade  machi-  1888 
nery,  and  that  is  the  point  we  have  now  to  decide.  j„ 

The  question  turns  on  the  construction  of  the  Bills  of  Sale  Ad, 
1878  (41  &  42  Yict.  c.  31).  Sect.  3  enacts  that  the  Act  shall 
apply  to  every  bill  of  sale  executed  after  the  1st  of  January,  1879 
(whether  the  same  be  absolute  or  subject  or  not  subject  to  any  cotton,  l.j. 
trust),  "  whereby  the  holder  or  grantee  has  power,  either  with  or 
without  notice,  and  either  immediately  or  at  any  future  time,  to 
seize  or  take  possession  of  any  personal  chattels  comprised  in  or 
subject  to  such  bill  of  sale."  That  section  is  very  material,  as  also 
are  some  parts  of  sect.  4 :  "  The  expression  *  bill  of  sale '  shall 
include  bills  of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  inventories  of  goods  with  receipt  thereto  attached, 
or  receipts  for  purchase-moneys  of  goods,  and  other  assurances  of 
personal  chattels,  and  also  powers  of  attorney,  authorities,  or 
licenses  to  take  possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreement,  whether  intended  or  not  to  be  fol- 
lowed by  the  execution  of  any  other  instrument,  by  which  a  right 
in  equity  to  any  personal  chattels,  or  to  any  charge  or  security 
thereon,  shall  be  conferred."  Then  follows  the  exception  of 
certain  instruments,  into  which  it  is  unnecessary  to  enter.  "  The 
expression  *  personal  chattels '  shall  mean  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  (when 
separately  assigned  or  charged)  fixtures  and  growing  crops,  but 
shall  not  include  chattel  interests  in  real  estate,  nor  fixtures 
(except  trade  machinery  as  hereinafter  defined),  when  assigned 
together  with  a  freehold  or  leasehold  interest  in  any  land  or 
building  to  which  they  are  affixed."  Then  comes  sect.  5,  which 
causes  the  difficulty  by  saying  that  a  thing  is  something  which 
it  is  not,  and  which  it  cannot  be  :  "  Trade  machinery  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  personal  chattels,  and  any 
mode  of  disposition  of  trade  machinery  by  the  owner  thereof  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels,  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act.'" 
I  think  that  Mr.  Cozens-Hardy  put  the  true  construction  on  this 
provision — that  it  was  intended  to  exclude  dispositions  of  trade 
machinery  such  as  those  dispositions  of  personal  chattels  which 
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C.  A.  by  sect.  4  were  excluded  from  the  definition  of  bills  of  sale.  It 
1888  has  been  suggested,  however,  that  this  mortgage  cannot  be  con- 
Xn  re  sidered  as  an  assignment  of  the  trade  machinery,  since  it  does 
not  purport  to  assign  it  at  all,  and  the  trade  machinery,  if  it 
passes,  merely  passes  as  affixed  to  the  land  conveyed.  Then 
sect.  7  is  material :  "  No  fixtures  or  growing  crops  shall  be  deemed. 
Cotton,  L.J.  ^Y^diQx  this  Act,  to  be  separately  assigned  or  charged  by  reason 
only  that  they  are  assigned  by  separate  words,  or  that  power  is 
given  to  sever  them  from  the  land  or  building  to  which  they  are 
affixed,  or  from  the  land  on  which  they  grow,  without  otherwise 
taking  possession  of  or  dealing  with  such  land  or  building,  or 
land,  if  by  the  same  instrument  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in 
the  land  on  which  such  crops  grow,  is  also  conveyed  or  assigned 
to  the  same  persons  or  person."  A  broad  distinction  is  drawn  be- 
tween trade  machinery  and  other  fixtures,  and  the  effect  of  sect.  7 
appears  to  be  to  exclude  the  operation  of  Ex  jparte  Baglish  (1), 
in  cases  of  fixtures  not  coming  under  the  head  of  "trade  ma- 
chinery "  within  the  Act. 

I  have  now  gone  through  the  material  sections  of  the  Act,  and 
we  have  to  consider  whether  this  mortgage  deed  can  be  deemed 
an  assignment  of  personal  chattels,  or  an  instrument  giving 
power  to  seize  or  take  possession  of  personal  chattels.  On  both 
those  points  I  am  against  the  Appellants.  The  mortgage  is 
simply  a  conveyance  of  the  land,  it  gives  the  mortgagee  a  right 
to  the  trade  machinery,  not  as  something  assigned  by  the  deed, 
but  as  annexed  to  the  land,  and  so  passing  by  the  conveyance  of 
the  land.  Nor,  I  think,  does  it  give  the  mortgagee  power  to  take 
possession  of  chattels.  It  empowers  him  to  take  possession  of 
the  land,  but  he  can  take  possession  of  the  trade  machinery  in  no 
other  way  than  by  taking  possession  of  the  land  to  which  it  is 
affixed.  Where  an  instrument  is  simply  a  mortgage  of  the  fee 
simple  of  a  freehold  property,  it  cannot  be  such  an  instrument 
as  is  pointed  out  by  the  Bills  of  Sale  Act,  an  instrument  autho- 
rizing the  holder  to  take  possession  of  chattels  apart  from  the 
land  on  which  they  are.  I  hold  that  under  this  mortgage,  the 
mortgagee  had  no  power  to  sever  the  chattels  from  the  land,  he 
(I)  Law  Rep.  8  Ch.  1072. 
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would  only  have  a  right  to  do  so,  if  a  power  of  sale  was  given  to  C.  A. 
him  which  authorized  him  to  sell  them  separately.  Apart  from  1888 
recent  legislation  a  mortgagee  with  an  ordinary  power  of  sale  i^re 
could  not  sell  mines  separately  from  the  surface,  any  more  than  a 
trustee  for  sale  could  do  so.  So  a  mortgagee  with  a  power  of  sale  v. 
could  not  in  my  opinion  sell  fixtures  separately,  unless  upon  the 
fair  construction  of  the  power  it  appeared  that  it  was  intended 
to  give  him  authority  to  do  so. 

We  then  come  to  the  Conveyancing  and  Law  of  Pro;perty  Act, 
1881.  The  reason  why  we  had  the  case  re-argued  was,  that  it  had 
occurred  to  a  member  of  the  Court  that  possibly  the  power  of 
sale  given  to  mortgagees  by  that  Act  could  be  treated  as  giving 
a  mortgagee  an  authority  to  sell  fixtures  separately,  and  so  bring 
the  case  within  Ex  parte  Daglish  (1).  In  my  opinion  that  is  not  its 
true  construction.  The  power  given  is  to  sell  the  mortgaged 
property,  or  any  part  thereof,  either  subject  to  prior  charges,  or 
not,  and  either  together  or  in  lots,  by  public  auction  or  by  private 
contract,  subject  to  such  conditions  respecting  title,  or  evidence 
of  title,  or  other  matter  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale,  and  to  resell,  without  being 
answerable  for  any  loss  occasioned  thereby."  Does  that  give 
power  to  sell  the  fixtures  separately  ?  In  my  opinion  it  does  not. 
Here  the  mortgagee  conveyed  a  piece  of  land,  by  no  means  of 
small  extent,  about  seventy  yards  long  by  thirty-seven  feet  wide, 
and  there  is  nothing  to  prevent  its  being  sold  in  lots  in  the  ordi- 
nary sense  of  the  word,  the  house,  the  yard,  and  the  out- buildings, 
could  be  sold  separately.  Mr.  French  suggested  that  if  a  house 
was  the  only  subject  of  a  mortgage,  this  power  might  be  held  to 
authorize  selling  it  in  flats.  I  do  not  agree  with  that  sugges- 
tion. I  do  not  think  that  the  power  authorized  the  mortgagee  to 
break  up  the  state  of  things  which  then  existed  by  selling  any- 
thing apart  from  the  land  to  which  it  was  affixed.  Mr.  Cozens- 
Hardy,  who  never  misses  any  point,  argued  that  we  must  read 
the  mortgage  as  if  all  the  general  words  mentioned  in  sect.  6  of 
the  Conveyancing  Act  had  been  written  into  it,  and  that  then  the 
power  to  sell  "any  part  thereof"  should  be  construed  as  a  power 
(1)  Law  Eep.  8  Ch.  1072. 
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C.  A.  to  sell  fixtures,  as  being  a  part  of  the  property  expressed  to  be 
1888  mortgaged.  But  this  provision,  which  was  only  intended  to 
In  re  prevent  verbosity  in  conveyancing,  says  merely  that  a  convey- 
Yates.  Qjice  of  the  land  shall  have  the  effect  of  passing  the  particulars 
there  mentioned,  which  were  commonly  expressed  by  convey- 
ancers, although  they  really  passed  by  a  mere  conveyance  of  the 
land.  We  are  then  asked  to  say  that  in  construing  a  deed  those 
general  words  are  to  be  treated  as  written  into  it,  for  the  purpose 
of  drawing  the  conclusion  that  a  power  to  sell  "  any  part "  of  the 
mortgaged  property  gives  a  power  to  sell  the  fixtures  separately, 
as  being  a  part  of  the  things  enumerated.  It  would,  in  my 
opinion,  be  wrong  to  hold  that  the  power  of  sale  gives  any 
authority  to  sell  the  trade  machinery  separately. 

I  have  thus  far  given  my  opinion  on  the  case  independently 
of  authority,  but  I  think  that  the  decisions  in  Ex  parte  Baglish  (1) 
and  Ex  parte  Barclay  (2),  on  the  previous  Act  of  1854,  which  is 
not,  it  is  true,  quite  in  the  same  terms,  have  a  very  considerable 
bearing  on  the  true  construction  of  the  power  of  sale,  and  also  on 
the  question  whether  this  ought  to  be  considered  a  bill  of  sale 
within  the  meaning  of  the  Act  of  1878.  The  definition  of  "  bill 
of  sale"  in  the  Act  of  1854  (17  &  18  Yict.  c.  36),  s.  7,  included, 
besides  assurances  of  personal  chattels, "  powers  of  attorney,  autho- 
rities, or  licenses  to  take  possession  of  personal  chattels  as  security 
for  any  debt."  The  definition  of  personal  chattels  included  all 
fixtures.  Under  the  present  Act  the  words  "  personal  chat- 
tels" do  not  include  all  fixtures,  but  they  do  include  the  trade 
machinery  we  are  considering.  In  Ex  parte  Baglish  there  was 
a  mortgage  containing  a  power  of  sale  which  authorized  the 
mortgagee  in  express  terms  to  sell  the  fixtures  separately  from 
the  land.  The  Lords  Justices  said  in  effect :  "  This  may  not  be 
an  assignment  of  fixtures,  but  the  power  of  sale  enables  the 
mortgagee  to  take  possession  of  and  seize  these  things  as  severed 
from  the  land,  and  therefore  it  comes  within  the  definition  of 
bill  of  sale  given  by  the  Act,  and  the  Act  applies  to  it." 

In  Ex  parte  Barclay  there  was  a  mortgage  of  land  with  the 
fixtures  on  it,  and  a  power  of  sale  authorizing  the  mortgagee  to 
sell  the  property,  or  any  part  thereof;  and  both  Lord  Justice 
(1)  Law  Eep.  8  Ch.  1072.  (2)  Law  Kep.  9  Cli.  576. 
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James  and  Lord  Justice  Mellish  held  that  it  was  not  a  bill  of  C.  A, 
sale — for  that  it  only  passed  the  chattels  as  annexed  to  and  1888 
forming  part  of  the  land  demised.  Lord  Justice  James  says  (1)  : 
"The  question  here  is,  whether  there  really  has  been  any  separate 
sale  of  the  fixtures,  or  any  separate  license  or  authority  to  take 
the  fixtures  and  sell  them."  And  again  (2)  :  "  I  do  not  think  Yates. 
that,  under  the  power  to  sell  the  chattels  as  fixtures,  the  mort-  cotton^. j. 
gagees  would  have  a  right  to  go  in  and  dismantle  the  house,  and 
take  away  the  fixtures,  and  sever  them  from  the  property."  That 
is  the  conclusion  at  which  I  arrived  on  the  power  of  sale  in  the 
case  now  before  us,  that  on  the  terms  of  it  the  mortgagees  would 
not  be  authorized  to  go  in  and  sever  this  trade  machinery,  and 
sell  it  as  something  separate  and  distinct  from  the  land  to  which 
it  is  affixed.  Lord  Justice  Mellish  says  (3) :  "  I  think  that  when 
a  lessee  who  has  put  in  trade  fixtures,  and  is,  according  to  the 
ordinary  law,  entitled  to  remove  those  fixtures  as  against  his  land- 
lord, mortgages  the  premises  with  the  fixtures  upon  them,  the 
test  whether  the  mortgage,  so  far  as  respects  the  fixtures,  requires 
to  be  registered  under  the  Bills  of  Sale  Act,  is  whether  he  gives 
power  to  the  mortgagee  to  sever  the  fixtures  from  the  premises, 
and  to  deal  with  them  and  sell  them  separately."  That  case,  in 
my  opinion,  lays  down  this  principle,  that  where  there  is  a  mere 
conveyance  of  land,  which  conveyance  by  itself  gives  the  mort- 
gagee a  right  to  all  the  fixtures  upon  it,  including  the  trade  ma- 
chinery, that  is  not  to  be  considered  as  an  assurance  of  personal 
chattels  so  as  to  come  within  the  Act,  although  the  Act  makes 
the  trade  machinery  personal  chattels.  It  was  said  that  Ex  j^arte 
Barclay  (4)  turned  on  this,  that  it  was  a  mere  mortgage  by  way 
of  demise.  But  that  contention  will  not  hold  good.  The  case 
appears  to  me  to  turn  upon  the  fact  that  the  fixtures  only  passed 
by  the  deed  because  they  were  annexed  to  the  land  demised  by 
the  deed.  I  do  not,  however,  decide  the  present  case  on  that 
authority,  but  having  expressed  my  own  opinion  as  to  the  true 
construction  of  the  Act,  and  its  effect  as  regards  this  instrument, 
one  ought  not  to  omit  noticing  those  cases,  for  they  have  a  very 
material  bearing  on  the  points  before  us, 

(1)  Law  Eep.  9  Ch.  580.  (3)  Law  Kep.  9  Ch.  582. 

(2)  Ibid.  581.  (4)  Ibid.  576. 
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I  am  of  the  same  opinion.  The  case  is  an  important  one,  be- 
cause it  raises  the  question  what  are  the  rights  of  a  mortgagee  of 
cotton  mills  and  other  similar  factories  where  the  mortgaged  pro- 
perty includes  valuable  trade  machinery.  The  question  we  have 
to  decide  is  this,  whether  a  mortgagee  of  a  mill,  under  a  mortgage 
framed  as  this  is,  can  seize  and  sever  and  sell,  apart  from  the  land 
or  mill,  the  trade  machinery  on  it.  If  he  can,  then  it  strikes  me, 
that,  as  regards  trade  machinery,  it  would  be  impossible  to  avoid 
the  conclusion  that  this  is  a  bill  of  sale,  and  void  because  it  is  not 
registered.  Now  in  order  to  dispose  of  that  question  we  must 
look  at  the  mortgage  and  see  what  it  is.  It  consists  of  two  dis- 
tinct parts,  first  there  is  the  conveyance,  subject  to  a  proviso  for 
redemption,  and  then  there  is  the  power  of  sale.  The  two  portions 
must  be  considered  separately.  For  the  purposes  of  the  Bills  of 
Sale  Act  it  is  necessary  to  ascertain  the  character  of  the  instrument 
as  a  conveyance  or  assignment.  Can  anybody,  with  any  regard 
to  accuracy  of  language,  say  that  a  mortgage  of  land  in  fee  simple 
is  an  assurance  of  personal  chattels  ?  It  is  impossible ;  and  it  is 
not  the  less  impossible  because  the  land  by  force  of  law  carries 
with  it  things  which  are  affixed  to  it,  and  which  if  detached  from 
it  would  be  personal  chattels.  Neither  does  trade  machinery 
which  follows  the  land  become  personal  chattels  for  the  purpose 
of  considering  the  question  whether  a  conveyance  of  the  land  is 
an  assignment  of  it.  The  trade  machinery  passes  as  a  portion  of 
the  land,  not  as  personal  chattels ;  and,  if  you  look  at  this  convey- 
ance, you  cannot  find,  from  first  to  last,  anything  about  personal 
chattels.  If  you  can  import  into  it  all  the  general  words  found 
in  sect.  6  of  the  Conveyancing  and  Law  of  Property  Act,  still  you 
cannot  come  to  the  conclusion  that  this  is  an  assurance  of  per- 
sonal chattels  in  the  correct  acceptation  of  the  word.  It  is  a 
mortgage  of  land,  nothing  more,  nothing  less. 

Pausing  there  for  a  moment,  I  think  the  point  is  so  covered  by 
authority  as  to  be  clear  beyond  all  question.  It  is  precisely  the 
same  point  as  was  raised  and  decided  by  Yice-Chancellor  Wood  in 
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Mather  v.  Fraser  (1),  decided  under  the  Act  of  1854.    The  Vice-      0.  A. 

Chancellor  says  (2)  :  "  If  the  fixtures  passed  ...  by  the  mere  grant  1888 

of  the  land  and  mills  or  factories,  it  was  conceded  by  Mr.  Daniel, 

although  Mr.  Little  did  not  seem  quite  to  accede  to  that  view,  Yates. 

Batcheldor 

that  the  question  as  to  the  Act  for  the  Kegistration  of  Bills  of  Sale 
does  not  arise.  It  does  not  seem  to  me  possible  that  it  can  arise.  Yates. 
That  Act  only  says,  that  where  a  person  makes  a  bill  of  sale  of  any  ^^p^iey,  l.j. 
part  of  his  chattels,  including  fixtures,  that  bill  of  sale  must  be 
registered  in  a  particular  way.  Here,  no  bill  of  sale  was  ever  re- 
quired to  be  made.  A  conveyance  is  made  of  the  freehold,  and 
that  conveyance  carries  fixtures.  To  hold  that  an  Act  of  Parlia- 
ment, which  says,  that,  where  bills  of  sale  are  used,  they  shall 
be  dealt  with  in  a  particular  manner,  applies  to  a  case  where  no 
such  thing  is  used  or  required  to  be  used,  but  where  the  whole  of 
the  property  passes  by  the  conveyance  of  the  fee  simple,  would  be 
to  give  a  construction  to  the  Act  far  beyond  anything  which  was 
within  its  purview."  This  decision  has  been  followed  by  many 
others ;  and  although  the  language  of  this  Act  of  1878  varies 
considerably  from  the  language  of  the  Act  of  1854,  it  appears  to 
me  that  those  observations  are  just  as  applicable  to  the  one  Act 
as  to  the  other. 

Then  arises  another  point,  which  is  totally  distinct,  namely  the 
effect  of  the  power  of  sale.  The  power  of  sale  which  the  mort- 
gagee here  possesses  is  conferred  upon  him  by  the  19th  section  of 
the  Conveyancing  Act  of  1881,  which  says,  "  A  mortgagee,  where 
the  mortgage  is  made  by  deed,  shall,  by  virtue  of  this  Act,  have 
the  following  powers,  to  the  like  extent  as  if  they  had  been  in 
terms  conferred  by  the  mortgage  deed,  but  not  further,  namely : 
a  power,  when  the  mortgage  money  has  become  due,  to  sell,  or  to 
concur  with  any  other  person  in  selling,  the  mortgaged  property, 
or  any  part  thereof,  either  subject  to  prior  charges  or  not,  and 
either  together  or  in  lots,  by  public  auction  or  by  private  contract." 
This  part  of  the  case  turns  on  the  true  effect  of  the  power  "  to 
sell  the  mortgaged  property  or  any  part  thereof."  What  is  the 
mortgaged  property  ?  It  is  land.  "  Any  part  thereof  "  is,  any 
part  of  the  mortgaged  property  which  is  land,  and  it  appears 
to  me  we  should  be  forcing  this  language  if  we  held  that  a  mort- 
(1)  2  K.  &  J.  536.  (2)  2  K.  «&  J.  558. 
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C.  A.  gagee  of  land  could  sell,  not  part  of  the  land,  but  a  chattel 
1888  affixed  to  the  land  as  distinct  from  the  land.  It  appears  to  me 
In  re  .  that  such  a  construction  would  be  a  forced  one,  not  warranted 
by  the  words  of  the  Act  or  by  the  ordinary  practice  of  convey- 
ancers. I  am  fortified  in  that  observation  by  a  precedent  in 
Mr.  Davidson's  valuable  work  (1),  of  a  mortgage  of  a  mill  and 
Lindiey.L.j.  jjrjachiuery,  where  the  power  of  sale  expressly  authorizes  the  mort- 
gagee to  sell  the  fixtures  ^'  either  together  with  the  buildings  or 
land  to  or  upon  which  the  same  shall  be  fixed  or  stand  or  be,  or 
separately  and  detached  therefrom."  That  shews  pretty  well 
what  the  understanding  of  conveyancers  is,  and  it  appears  to  me 
that  a  mortgagee  of  land  in  this  form  has  the  trade  fixtures  as 
part  of  his  security,  and  under  a  power  of  sale  in  this  form  can 
sell  the  land  wholly  or  in  part,  but  cannot  sever  the  fixtures  and 
sell  them  separately.  I  am  of  opinion  that  if  the  mortgagee  of 
a  mill  wants  to  have  the  power  of  selling  the  trade  machinery 
apart  from  the  mortgaged  property  he  must  have  a  bill  of  sale. 
That  is,  I  think,  a  practical  solution  of  the  whole  question,  and  I 
have  come  to  the  same  conclusion  as  the  Lord  Justice,  that  the 
Bills  of  Sale  Act  does  not  in  any  way  touch  this  security. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  Here  is  a  mortgage  in  fee  of  land 
with  buildings  upon  it,  which  introduces  the  power  of  sale  in  the 
Conveyancing  and  Law  of  Propertt/  Act  of  1881.  Upon  the  land 
are  certain  fixtures  attached  to  the  land  and  certain  trade 
machinery ;  and  inasmuch  as  the  Act  of  1878  declares  that  trade 
machinery  shall  be  deemed  personal  chattels,  the  question  has 
arisen  whether,  as  the  trade  machinery  necessarily  passes  with 
the  mortgage  in  fee  of  the  land  to  the  mortgagee,  this  was  or  not 
a  bill  of  sale  of  such  trade  machinery.  If  it  was  a  bill  of  sale  of 
such  trade  machinery,  so  much  of  it  as  operated  in  that  character 
would  be  bad.  The  remainder  of  the  mortgage,  no  doubt,  would 
still  be  valid,  as  was  pointed  out  by  a  decision  which  seems 
manifestly  right,  and  was  lately  given  in  the  other  division  of  the 
Court  of  Appeal. 

What  we  have  to  inquire  in  the  present  case  is,  whether  this 
(1)  4tli  Ed.  vol.  ii.,  pt.  2,  p.  369. 
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is  a  bill  of  sale  of  trade  machinery  ?    In  order  to  make  it  a  bill      C.  A. 

of  sale  of  trade  machinery,  assuming  for  the  purposes  of  the  1888 

inquiry  that  trade  machinery  is  to  be  treated  as  personal  chattels 

under  the  Act,  it  must  be  an  assurance  of  such  trade  machinery,  Yates. 

or  a  license  to  take  possession  of  it,  in  the  sense  in  which  an  ^^'^^^^^^^^ 

assurance  and  a  license  to  take  possession  are  defined  by  the  Act 

with  regard  to  other  personal  chattels.    That  raises  neatly  the  -  ^owen^.j. 

point  whether  the  mortgagee  of  such  premises  under  such  a 

general  mortgage  as  this  can  seize  and  sever  the  trade  machinery. 

This  question  divides  itself  into  two  branches.    First,  suppose 

the  power  of  sale  given  by  the  Conveyancing  and  Law  of  Pro- 

perty  Act  of  1881  was  excluded  and  no  power  of  sale  substantially 

similar  substituted  for  it,  what  would  be  the  law  ?    Secondly,  is 

there  any  difference  to  be  made  having  regard  to  the  19th  section 

of  the  Conveyancing  and  Law  of  Property  Act  of  1881  ? 

With  regard  to  the  first  question,  as  to  the  general  possession 
of  trade  machinery  apart  from  special  power  of  sale,  I  really 
entertain  no  doubt  that  a  mortgage  is  not  a  bill  of  sale  of  the 
trade  machinery  unless  it  assures  the  trade  machinery  as  such,  or 
gives  a  license  to  take  possession  of  it  as  such.  The  Act  of  1878 
begins  with  sect.  3,  which  indicates  the  scope  and  area  of  the  Act. 
It  is  an  important  section  for  that  purpose,  but  it  leaves  for 
further  definition  what  is  a  bill  of  sale,  because  it  only  says  that 
the  Act  is  to  apply  to  every  "  bill  of  sale  "  giving  certain  powers. 
To  find  out  what  a  bill  of  sale  is  we  must  pass  to  sect.  4,  and  there 
the  language  is  precise  and  has  received  a  recent  elucidation  from 
a  recent  judgment  of  this  Court :  North  Central  Wagon  Company 
V.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  (1),  in 
which  we  pointed  out  that  the  essence  of  a  bill  of  sale  was  that  it 
must  be  an  assurance  of  personal  chattels,  or  a  license  to  seize  or 
take  possession  of  them  within  the  meaning  of  sect.  4.  But  then 
comes  sect.  5,  which  introduces  the  real  difficulty  as  to  trade 
machinery,  because  it  enacts  that  for  the  purposes  of  the  Act 
trade  machinery  is  to  be  deemed  that  which  it  is  not,  and  which 
no  lawyer  would  recognise  it  as  being,  namely,  personal  chattels. 
One  cannot  help  marvelling  at  the  modern  method  of  draughts- 
manship which  introduces  into  particular  expressions  subject- 

(1)  35  Ch.  D.  191. 
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0.  A.      matters  which,  in  the  common  parlance  of  lawyers,  could  not 
1888       otherwise  possibly  be  brought  within  them.    According  to  the 
^^.g      modern  system  an  Act  of  Parliament  might  be  passed  with  regard 
\ates.         dairy  farms,  which  after  a  number  of  regulations  as  to  how  cows 
are  to  be  milked,  went  on  to  say  that  for  all  purposes  of  the  Act 
a  horse  is  to  be  deemed  to  be  a  cow.    That  is  the  modern  system 
Bowen.  L.J.    q£  draughtsmanship  ;  and  when  Courts  of  Justice  have  to  construe 
Acts  so  drawn  the  difficulties  are  almost  insuperable.    I  think  the 
words  in  sect.  5,  as  to  a  disposition  of  trade  machinery,  were  in- 
tended only  to  exclude  from  the  Act  such  dispositions  as,  if  they 
related  to  ordinary  personal  chattels,  would  not  be  within  the 
Act.    Assuming,  then,  that  for  the  purposes  of  the  Act  trade 
machinery  is  personal  chattels  to  all  intents  and  purposes,  we  still 
have  to  come  back  to  sect.  4,  and  find  out  whether  this  is  an 
assurance  of  trade  machinery  in  the  sense  in  which  the  term 
"assurance"  is  used  as  to  personal  chattels.  It  cannot  be  treated  as 
such  an  assurance,  for  it  does  not  seem  to  give  the  mortgagee  any 
right  to  the  trade  machinery  apart  from  the  land.    The  trade 
machinery  simply  follows  the  land  as  the  shadow  follows  the  sub- 
stance. 

But  then  we  have  to  consider  the  power  of  sale  which  is  given 
by  the  Act  of  1881 ;  and,  no  doubt,  a  serious  question  arises  as  to 
whether  or  no  that  power  of  sale,  having  regard  to  its  special 
terms,  which  enable  mortgagees  to  break  up  into  lots  and  to 
sell  in  lots  the  mortgaged  property  or  any  part  thereof,  enables  a 
person  who  takes  a  mortgage  in  the  ordinary  form  of  a  freehold 
estate  on  which  there  are  trade  machinery  or  fixtures,  to  sever 
the  fixtures  and  sell  them  as  if  they  were  a  part  of  the  mort- 
gaged property.  I  cannot  think  that  this  was  the  intention  of 
the  section.  I  think  the  framers  intended  that  what  was  sold 
should  be  a  separable  part  of  the  mortgaged  property  in  the  state 
in  which  it  was  subjected  to  the  mortgage.  I  cannot  believe  for 
a  moment  that  the  mortgagee  of  a  house  could  sell  the  chimneys 
of  the  house  without  selling  the  rest  of  the  house,  or  could  sell 
the  fixtures  or  mantelpieces  in  the  house  and  say  they  were  part 
of  the  house.  They  are  part  of  the  house  in  the  sense  that  they 
follow  the  house  as  a  necessary  concomitant  of  it  in  a  conveyance 
of  the  house,  but  they  are  not  separable  parts  of  the  house  for  the 
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purposes  of  this  section.  The  subject-matter  of  the  particular  C.  A. 
conveyance  or  mortgage  has  of  course  to  be  considered  in  apply-  1888 
ing  the  Act  of  1881.  You  must  see^  having  regard  to  the  subject- 
matter  which  is  mortgaged,  what  power  the  term  "  power  to  sell 
any  part "  gives  you ;  and  when  a  mortgagee  gets  a  workshop  with 
machinery  in  it,  I  do  not  believe  that  the  power  enables  him  to 
sell  the  machinery  apart  from  the  shop  any  more  than  it  enables 
him  to  sell  the  chimneys  apart  from  the  house.  Some  light  is 
thrown  in  that  direction  by  the  provisions  as  to  timber  in  the 
4th  clause  of  the  1st  sub-section  of  sect.  19,  which  seems  to  shew 
that  but  for  the  special  sub-section  it  would  not  have  been  in 
the  power  of  a  mortgagee  to  sell  the  timber  of  the  estate,  although 
the  timber  would  pass  as  an  incident  of  the  land. 

For  these  reasons  it  seems  to  me  to  be  plain  on  the  con- 
struction of  the  Act  that  the  decision  of  the  Court  below  was 
right. 

I  agree  that  if  a  mortgagee  desires  to  have  the  power  to  sell 
the  trade  machinery  separately  he  must  have  a  bill  of  sale  of  the 
trade  machinery,  which  would  give  him  the  power  to  sell  and 
deal  with  it  as  trade  machinery.  With  regard  to  what  has  fallen 
from  Lord  Justice  Cotton  as  to  the  previous  decisions,  I  wish  to 
add  nothing  to  what  he  has  said,  and,  indeed,  I  should  have 
added  nothing  upon  the  main  portion  of  this  case  if  it  were  not 
that  the  matter  is  one  of  some  importance. 

Solicitors  for  Appellants  :  Pritchard,  Englefield,  dt  Co. 
Solicitor  for  Eespondents  :  J",  if.  Lydall,  agent  for  T.  dc  T, 
Martin,  Webb,  &  Hime,  Liverpool. 

H.  C.  J. 
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c-  A.  FOSTEE  V.  WHEELEE. 

1S88 

[1886    F.  1120.] 

March  \%U. 

  Agreement  to  enter  into  Agreement  luith  Third  Party— Damages. 

An  agreement  was  made  between  F.  and  W.  that  W.  would  enter  into 
an  agreement  with  i^.'s  landlord,  0.,  for  a  lease  at  a  given  rent  for  such 
term  and  subject  to  such  covenants  as  0.  should  approve,  and  'that  F. 
upon  such  lease  being  granted  would  surrender  his  lease.  W.  refused  to 
carry  out  this  agreement : — 

Held  (affirming  the  decision  of  Kehewicli,  J.),  that  F.  was  entitled  to 
damages  from  W.  for  breach  of  the  agreement. 

In  April,  1886,  tlie  Plaintiff,  Mr.  Foster,  was  possessed  of  a  house 
<3alled  Cedar  Lodge  for  a  short  residue  of  a  term  created  by  a  lease 
granted  by  Dr.  George  Ord. 

On  the  9th  of  April,  1886,  the  Plaintiff  and  Defendant  signed 
the  following  agreement : — 

"  (1.)  Within  seven  days  from  the  date  hereof  Miss  Wheeler  is 
to  enter  into  a  binding  agreement  with  Dr.  George  B,  Ord,  the 
lessor  of  Cedar  Lodge,  Queen^s  Boad,  Cla^ham  Barh,  for  a  lease 
from  Dr.  Ord  of  the  said  premises  at  a  rental  of  £140  per  annum 
for  such  a  term  (to  commence  from  the  24th  day  of  June  next) 
and  subject  to  such  conditions  as  Dr.  Ord  shall  approve  and  Miss 
Wheeler  shall  accept  and  take  up  such  lease  when  ready  and  if 
so  required  execute  a  counterpart  thereof. 

"  (2.)  Upon  such  lease  being  granted,  or  immediately  pre- 
ceding the  same,  Mr.  Foster  is  at  the  request  of  Dr.  Ord  or  Miss 
Wheeler  to  execute  a  surrender  to  Dr.  George  P.  Ord  of  the  present 
lease  of  the  premises. 

"  (3.)  If  Miss  Wheeler  elects  to  take  the  tenant's  fixtures  on 
the  premises,  she  is  to  give  notice  in  writing  of  such  her  election 
not  less  than  fourteen  days  before  the  said  8th  day  of  May  next, 
and  thereupon  the  price  to  be  paid  is  to  be  fixed  by  valuation  in 
the  ordinary  way. 

"  (4.)  Upon  due  fulfilment  of  the  provisions  on  her  behalf 
contained  in  clause  1,  and  upon  payment  of  the  agreed  price  of 
the  fixtures,  and  £16  5s.  (the  amount  of  the  apportioned  rent 
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from  the  8tli  of  May  to  the  24th  of  June,  1886),  Miss  Wheeler  is  C.  A. 
to  be  entitled  to  possession."  1888 

Dr.  George  Ord  was  dead.    He  had  been  entitled  to  the  ^^oster 
premises  for  a  long  term,  and  had  left  a  will,  of  which  his  sons  Wheeleb. 
Dr.-  George  Bice  Ord  and  William  Millar  Ord  were  the  executors. 

Miss  Wheeler  entered  into  a  negotiation  with  Dr.  Ord  for  a 
lease.  He  was  willing  to  grant  a  lease  at  £140  for  twenty-one 
years,  determinable  by  the  tenant  at  seven  or  fourteen  years,  and 
a  draft  lease  was  sent,  the  terms  of  which  were  not  objected  to, 
though  it  was  not  formally  approved  by  Miss  Wheeler's  solicitors, 
and  no  binding  agreement  was  entered  into  by  her  with  the  lessor 
to  accept  a  lease.  She  ultimately  refused  to  proceed  any  further 
with  the  business. 

On  the  12th  of  July,  1886,  Mr.  Foster  commenced  this  action, 
claiming  specific  performance  of  the  agreement,  or,  in  the  alter- 
native, damages  for  the  breach  of  it.  Mr.  Justice  Kehewich 
held  that  he  was  entitled  to  damages,  and  gave  a  judgment 
directing  an  inquiry  to  ascertain  them  (1).  The  Defendant 
appealed,  and  the  appeal  was  heard  on  the  13th  and  14th  of 
March,  1888. 

Warmington,  Q.C.,  and  Job  Bradford,  for  the  Appellant,  con- 
tended that  the  agreement  was  void  for  want  of  consideration, 
and  was  too  indefinite  to  be  enforced :  Pearce  v.  Watts  (2) ; 
Marshall  v.  Ber ridge  (3). 

Barher,  Q.C.,  and  Yate  Lee,  for  the  Plaintiff,  were  not  called 
upon. 


Cotton,  L.J. : — 

This  is  an  appeal  by  the  Defendant  from  a  judgment  of  Mr. 
Justice  Kekeivieh,  giving  an  inquiry  as  to  damages  against  her. 
The  first  clause  of  the  agreement  between  the  parties,  subject  to 
what  I  shall  have  to  say  as  to  its  construction,  contains  a  contract 
to  enter  into  an  agreement  for  a  lease  with  a  certain  person, 

(1)  36  Ch.  D.  695.  (2)  Law  Eep,  20  Eq.  492. 

(3)  19  Ch.  D.  233. 

K2  1 
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0.  A.  Dr.  Ord,    If  lie  had  been  a  party  to  the  contract,  and  had  been 
1888  coming  to  enforce  it,  it  may  be  that  it  would  be  held  to  be  too 
Foster  vague  to  be  enforced,  though  I  do  not  decide  that  it  would.  But 
Vheelee  agreement  with  Mr.  Foster  to  enter  into  an  agreement 
  with  Dr.  Ord  to  take  a  lease  at  a  certain  rental  and  from  a  certain 

yOtton,  L.J.  ^ 

— -  day  for  such  a  term  and  subject  to  such  covenants  as  Dr.  Vra 
shall  approve,  and  if  he  fixes  the  terms  and  settles  the  covenants 
Miss  Wheeler  is  bound  to  accept  the  lease.  It  was  contended 
that  to  make  a  binding  agreement  Miss  Wheeler  and  Dr.  Ord 
must  agree  as  to  the  term  to  be  granted  ;  and,  no  doubt,  that 
would  be  necessary  to  enable  Dr.  Ord  to  obtain  specific  perform- 
ance of  an  agreement  with  himself.  But  as  between  the  Plaintiff 
and  the  Defendant,  if  Dr.  Ord  fixes  the  term  the  Defendant  is 
bound  to  accept  a  lease  for  that  term  and  with  such  covenants  as 
he  determines. 

It  was  urged  that  there  was  no  stop  after  the  word  "  approve," 
and  that  it  ought  to  read,  "  subject  to  such  covenants  as  Dr.  Ord 
shall  approve  and  Miss  Wheeler  shall  accept."  That  is  a  most 
unnatural  construction.  If  that  had  been  intended  we  should 
have  had  some  such  expression  as  this,  "  as  shall  be  agreed  upon 
between  Dr.  Ord  and  Miss  Wheeler.''  Upon  this  construction, 
moreover,  you  have  to  go  back  to  the  very  beginning  of  the 
clause  to  find  a  nominative  to  the  verb  "  take  up."  In  my  opinion 
the  construction  of  the  clause  clearly  is  what  I  have  stated. 

Then  it  was  said  that  there  was  no  consideration.  It  is  true 
that  in  clause  1  no  consideration  appears.  But  the  next  clause, 
by  which  the  Plaintiff  agrees  to  surrender  his  lease  if  requested, 
shews  a  consideration.  In  the  absence  of  request,  he  is  not  bound 
to  do  anything,  but  his  undertaking  to  surrender  if  requested  is 
certainly  a  valuable  consideration. 

It  was  urged  that  Dr.  Ord  was  dead,  and  that  this  was  a  con- 
tract to  enter  into  an  agreement  with  a  dead  man.  But  the  lease- 
hold interest  of  Dr.  Ord  is  vested  in  his  executors,  who  are  his 
two  sons,  one  of  whom  is  called  Dr.  Ord,  so  there  is  really  nothing 
in  this  objection. 

If  the  Appellant  could  shew  that  nothing  more  than  nominal 
damages  could  possibly  be  obtained  the  appeal  might  be  right, 
but  that  is  not  shewn  to  be  the  case. 


VOL.  XXXVIII.]  CHANCEKY  DIVISION.  133 

LlNDLEY,  L.J. :—  0.  A. 

I  agree.    Miss  Wheeler  unfortunately  put  lier  name  to  an  im- 
prudent  agreement.    But  she  has  signed  it,  and,  as  the  Lord  Foster 
Justice  Cotton  has  shewn,  there  was  a  consideration  for  it.    Then  Wheeler. 
it  is  said  everything  is  so  uncertain  that  the  document  is  worth-  "~ 
less.    Its  vagueness  might  be  important  if  we  were  considering 
the  question  of  specific  performance,  but  we  are  not — we  have 
only  to  consider  whether  an  action  for  damages  will  lie,  and  I 
cannot  see  why  it  should  not.     Miss  Wheeler  agreed  with  the 
Plaintiff  to  accept  a  lease  for  such  term  and  under  such  cove- 
nants as  Dr.  Ord  should  approve,  and  she  refuses  to  do  so.  She 
has  therefore  broken  her  agreement,  and  I  cannot  say  that  the 
damages  must  of  necessity  be  merely  nominal. 

BowEN,  L.J. : — 

The  only  question  we  have  to  decide  is  whether  there  has  been 
a  breach  of  contract  in  respect  of  which  more  than  nominal  dam- 
ages may  possibly  be  recovered.    The  Appellant  contends  that 
there  is  no  contract  which  the  Court  can  enforce,  and  she  first 
relies  on  the  ground  that  there  is  no  consideration.    But,  as  the 
Lord  Justice  Cotton  has  stated,  the  second  clause  clearly  furnishes 
a  consideration.    Then  it  is  contended  that  the  agreement  is  too 
uncertain  to  be  enforced.  That  is  based  upon  a  confusion  of  ideas, 
it  proceeds  on  the  assumption  that  we  are  discussing  the  terms  as 
between  Dr.  Ord  and  Miss  Wheeler.    Kow  suppose  there  was 
nothing  further  known  about  the  terms  of  the  lease  than  what  we 
find  in  this  agreement,  there  would  be  no  agreement  of  which 
specific  performance  could  be  enforced  against  Miss  Wheeler  , 
either  in  the  way  of  specific  performance  or  damages,  but  if  the 
agreement  furnishes  a  standard  from  which  the  terms  can  be 
ascertained,  then  the  maxim  id  certum  est  quod  cerium  reddi  potest 
applies.    Here  there  is  a  contract  by  Miss  Wheeler  to  enter  into 
an  agreement  the  terms  of  which  are  to  be  dictated  by  Dr.  Ord. 
If  a  person  will  bargain  that  in  seven  days  he  will  enter  into  an 
agreement  for  a  lease  on  terms  to  be  determined  by  A,  B.,  and 
then  refuses  to  do  so,  he  must  pay  damages.    It  was  attempted 
to  compare  this  case  with  one  where  a  person  agrees  to  do  what 
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0.  A.      is  impossible  m  law.  If  a  person  agrees  to  do  what  is  impossible 
1888       in  fact  you  have  only  to  consider  whether  on  the  fair  construction 
Foster     of  the  agreement  he  made  himself  liable  to  pay  damages  if  he  did 
Wheeler  »  ^  person  binds  himself  to  do  what  depends  on 

Bo^mTL  J  caprice  of  the  third  person  he  must  suffer  if  he  cannot  get 

  that  third  person  to  exercise  his  caprice  in  his  favour.    There  is 

a  case  in  the  Year  Books  where  it  is  said  that  if  a  person  for  a 
consideration  agrees  to  pay  a  sum  of  money  if  the  Pope  does  not 
come  to  Westminster  in  three  days,  and  the  Pope  does  not  come, 
he  must  pay.  It  is  said  that  this  agreement  is  absurd,  because 
Dr.  Ord  was  dead.  There  was  a  Dr.  Ord  that  was  dead,  but  there 
was  one  living,  and  there  can  be  no  doubt  that  the  agreement 
referred  to  the  living  one. 

We  have  further  to  consider  whether  the  Plaintiff  can  re- 
cover more  than  nominal  damages.  The  measure  of  damages 
depends  on  circumstances  which  are  not  fully  before  us.  If  it 
turns  out  that  Dr.  Ord  acted  reasonably  as  to  the  lease,  and  that 
Miss  Wheeler's  was  a  wanton  refusal  to  accept  it,  the  damages  may 
be  very  substantial.  We  decide  nothing  further  than  that  the 
matter  must  go  to  an  inquiry.  The  Plaintiff  must  at  all  events , 
recover  whatever  loss  to  him  arose  naturally  and  immediately 
from  his  being  left  with  the  property  on  his  hands.  When  the 
damages  are  ascertained,  then,  as  Miss  Wheeler  has  married, 
Scott  V.  Morley  (1)  shews  the  proper  form  of  order. 

Solicitors  for  Plaintiff :  Wansey,  Bowen  &  Co. 
Solicitors  for  Defendant :  Wild,  Browne  &  Wild, 


(1)  20  Q.  B.  D.  120,  132. 


H.  0.  J. 
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WAITE  V.  MOELAND. 


0.  A. 


[1863    W.  36.] 


1888 


March  15,  20. 


Married  Woman- — Judicial  Sej)aration — Property  subsequently  acquired — Be- 
straint  on  Anticipation — 20  &  21  Vict.  c.  85,  s.  25  [Revised  Ed.  Statutes, 
vol.  xiii.,  p.  254]. 

A  wife  who  has  obtamed  a  decree  for  judicial  separation  is  to  be  con- 
sidered as  a  feme  sole  with  respect  to  such  property  only  as  she  may  acquire 
or  which  may  come  to  or  devolve  upon  her  after  the  decree  :  the  25th  sec- 
tion of  the  Divorce  and  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
not  applying  to  property  to  which  the  wife  was  entitled  in  possession  at  the 
date  of  the  decree. 

Cooke  V.  Fidler  (1)  distinguished. 

MaBY  SPENLOVE,  by  her  will,  dated  the  6th  of  September, 
1847,  gave  one  fourth  share  of  her  residuary  estate,  which  by 
a  codicil  was  altered  to  one  third,  to  trustees  in  trust  for  Mrs. 
S.  Finney,  then  S.  Waite,  during  her  life  for  her  separate  use  with- 
out power  of  anticipation,  and  after  her  death  in  trust  for  her 
children  as  she  should  appoint  by  deed  or  will,  and  whether  sole 
or  covert,  and  in  default  of  appointment  in  trust  for  her  children 
and  their  issue  as  therein  mentioned. 

The  testatrix  died  on  the  14th  of  November,  1862. 

Mrs.  S.  Finney  married  her  present  husband,  E.  K.  Finney,  on 
the  15th  of  October,  1863,  and  had  one  child  only,  Alice  Finney. 
On  the  15th  of  July,  1869,  Mrs.  Finney  obtained  a  decree  for 
judicial  separation  from  her  husband. 

A  suit  was  instituted  for  the  administration  of  the  estate  of  the 
testatrix,  Mary  Spenlove,  and  Mrs.  Finney's  share  of  the  residuary 
estate  was  paid  into  Court  and  the  dividends  were  ordered  to  be 
paid  to  Mrs.  Finney  for  her  life  for  her  separate  use. 

By  a  deed-poll  dated  the  28th  of  July,  1887,  Mrs.  Finney 
irrevocably  appointed  the  fund  after  her  death  to  her  daughter 
Alice  Finney  absolutely ;  and  Mrs.  Finney  and  her  daughter  now 
presented  a  petition  asking  that  the  fund  might  be  paid  out  of 
Court  to  the  trustees  of  the  will  or  to  the  Petitioners. 

Mr.  Justice  Kay  refused  to  make  the  order  on  the  ground  that 
(1)  26  Beav.  99. 
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0.  A.      there  were  only  two  trustees  of  the  will  instead  of  four  as  origi- 
1888       nally  appointed,  and  that  the  trustees  intended  to  change  the 
^^rr^     inyestments,  which  might  be  to  the  prejudice  of  the  reversioner. 
The  Petitioners  appealed  from  the  decision. 


MORLAND. 


Dundas  Gardiner,  for  the  Appellants : — 

The  fund  belongs  altogether  to  Mrs.  Finney  and  her  daughter, 
and  they  have  a  right  to  control  the  disposition  of  it.  We  there- 
fore ask  that  it  may  be  paid  either  to  the  Petitioners  or  to  the 
trustees. 

By  the  25th  rule  of  the  Divorce  and  Matrimonial  Causes  Act, 
1857,  after  a  decree  for  judicial  separation  the  wife  is  placed  in 
the  position  of  a /me  sole  with  respect  to  her  property  (1) ;  there- 
fore the  restraint  on  anticipation  is  gone.  The  section  has  been 
held  to  apply  to  property  the  title  to  which  accrued  before  the 
separation,  but  is  not  reduced  into  possession  till  after  the  decree  : 
In  re  Insole  (2) ;  CooTce  v.  Fuller  (3) ;  In  re  Coward  and  Adams' 
Purchase  (4)  ;  Dawes  v.  CreyJce  (5).  The  restraint  on  anticipa- 
tion is  a  creation  of  Equity :  it  only  lasts  during  an  effectual 
coverture  ;  when  the  coverture  is  suspended  it  ceases. 

Whiteivay,  for  the  trustees. 

Cotton,  L.J. : — 

The  petition  in  this  case  was  brought  by  a  married  woman 
who  has  obtained  a  decree  for  judicial  separation  from  her  hus- 
band, and  she  asks  to  have  it  declared  that  she  is  entitled  to 
have  a  fund  in  Court  paid  out  to  herself  and  her  daughter,  who 

(1)  20  &  21  Vict.  c.  85,  s.  25  :  "  In  her  husband  had  been  then  dead ;  pro- 

every  case  of  a  judicial  separation  the  vided  that  if  any  such  wife  should 

wife  shall,  from  the  date  of  the  sen-  again  cohabit  with  her  husband,  all 

tence  and  whilst  the  separation  shall  such  property  as  she  may  be  entitled 

continue,  be  considered  as  a  feme  sole  to  when  such  cohabitation  shall  take 

with  respect  to  property  of  every  de-  place  shall  be  held  to  her  separate 

scription  which  she  may  acquire  or  use,  subject,  however,  to  any  agree- 

which  may  come  to  or  devolve  upon  ment  in  writing  made  between  herself 

her ;  and  such  property  may  be  dis-  and  her  husband  whilst  separate." 

posed  of  by  her  in  all  respects  as  a  (2)  Law  Eep.  1  Eq.  470. 

feme  sole,  and  on  her  decease  the  same  (3)  26  Beav.  99. 

shall,  in  case  she  shall  die  intestate,  (4)  Law  Eep.  20  Eq.  179. 

go  as  the  same  would  have  gone  if  (5)  30  Cb.  T>.  500. 
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is  entitled  to  the  capital  after  her  death.  The  fund  is  held  in 
trust  for  her  during  her  life  for  her  separate  use,  with  a  restraint 
on  anticipation,  but  she  relies  on  the  25th  section  of  the  Divorce 
and  Matrimonial  Causes  Act,  1857,  as  taking  away  the  restraint 
on  anticipation,  and  placing  the  life  interest  in  the  fund  at  her 
disposal.  I  am  of  opinion  that  this  section  has  no  application 
here.  The  words  are  as  follows [His  Lordship  read  the  sec- 
tion.] The  section  itself  sets  limits  to  the  property  to  which 
it  is  intended  to  apply ;  it  is  not  to  apply  to  all  property,  but 
only  to  a  limited  class  of  property,  namely,  property  which  she 
may  acquire  or  which  may  come  to  or  devolve  upon  her  after  the 
date  of  the  sentence  and  during  the  separation.  Therefore  the 
only  question  here  is  whether  this  fund  is  property  which  has 
been  acquired  by  or  has  come  to  or  devolved  upon  her  since  the 
date  of  the  decree  for  judicial  separation.  In  my  opinion  it 
cannot  be  said  that  this  fund  comes  within  that  definition.  It 
was  contended  that  a  different  construction  had  been  put  upon 
the  words  of  the  section  in  other  cases ;  but  none  of  those  decisions 
really  affect  the  present  case.  In  In  re  Insole  (1)  the  property 
was  a  reversionary  interest  of  the  wife  which  came  into  possession 
after  the  decree  for  judicial  separation,  and  there  it  was  properly 
held  that  she  took  it  as  a  feme  sole.  That  case  has,  therefore,  no 
application  to  the  present.  Then,  in  In  re  Coward  and  Adams 
Piircliase  (2)  there  was  a  legacy  to  the  wife  which  became  pay- 
able before  the  protection  order,  but  it  was  not  reduced  into  pos- 
session by  the  husband,  and  after  the  protection  order  the  person 
liable  to  pay  it  paid  it  to  the  wife ;  and  the  Master  of  the  Eolls 
held  he  was  justified  in  so  doing.  That  is  intelligible,  but  it 
does  not  govern  the  present  case.  Then  in  Dawes  v.  Creyhe  (3) 
there  was  a  covenant  for  settlement  of  after-acquired  property, 
and  the  fund  came  to  the  wife  after  the  decree  for  separation  and 
during  the  separation ;  and  it  was  held  by  Yice-Chancellor 
Bacon  that  under  those  circumstances  it  was  not  bound  by  the 
covenant  to  settle  after-acquired  property.  It  is  not  necessary 
for  us  to  express  any  opinion  upon  that  decision,  but  there,  in 
fact,  the  property  did  come  to  the  wife  after  the  decree,  and  it 


0.  A. 

1888 
Waite 

V. 

MOELAND. 
Cotton,  L.J. 


(1)  Law  Eep.  1  Eq.  470. 

(3) 


(2)  Law  Eep.  20  Eq.  179. 
30  Ch.  D.  500. 
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0.  A. 

1888 
Waite 

V. 

MORLAND. 
Cotton,  L.J. 


does  not  govern  this  case.  The  only  other  case  which  I  need 
refer  to  is  CooJce  v.  Fuller  (] ).  We  are  not  bound  by  that  deci- 
sion, and  if  it  has  the  effect  contended  for  by  the  Appellants  I 
should  decline  to  follow  it.  No  doubt  it  is  very  similar  to  this 
case.  A  wife  was  deserted  by  her  husband,  and  afterwards  her 
father  bequeathed  a  fund  to  her  for  her  separate  use  without 
power  of  anticipation ;  and  she  subsequently  obtained  a  protec- 
tion order.  Lord  Bomilly  held  that  she  was  entitled  to  payment 
of  the  fund  free  from  the  restraint  on  anticipation.  There  may 
have  been  circumstances  that  justified  the  decision,  but  the  case 
is  very  shortly  reported,  and  the  reasons  for  the  decision  are  not 
stated.  I  am  of  opinion  that  in  the  present  case  the  Petitioner 
is  not  entitled  to  have  the  fund  paid  out  to  her  and  her  daughter. 

With  respect  to  the  alternative  prayer  of  the  petition  I  think 
it  will  be  safer  not  to  pay  the  fund  to  the  trustees,  however  good 
their  intentions  with  respect  to  it  may  be.  The  appeal  must 
therefore  be  dismissed. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  We  must  bear  in  mind  that  this 
fund  was  not  in  fact  acquired  by,  nor  did  it  come  to  or  devolve 
upon  the  lady,  in  any  sense  of  the  words,  since  the  decree  of 
separation,  and  therefore  it  seems  to  me  impossible  to  hold  that 
it  comes  within  sect.  25  of  the  Divorce  and  Matrimonial  Causes 
J-c^,  1857.  None  of  the  cases  cited  touch  the  present  case  ex- 
cept Coolie  V.  Fuller,  But  that  case  was  not  decided  under  the 
25th  section,  but  under  the  21st,  which  has  reference  to  a  pro- 
tection order,  and  is  expressed  in  different  terms.  It  is  to  this 
effect,  that  a  woman  deserted  by  her  husband  may  apply  to  a 
magistrate  and  obtain  an  order  "  protecting  her  earnings  and 
property  acquired  since  the  commencement  of  such  desertion, 
from  her  husband  and  all  creditors  and  persons  claiming  under 
him,  and  such  earnings  and  property  shall  belong  to  the  wife  as 
if  she  were  a  feme  sole.'"  In  CooJce  v.  Fuller  the  property  came 
to  the  wife  after  her  desertion  by  her  husband,  and  the  Master 
of  the  Eolls  appears  to  have  considered  that  the  protection  order 
operated  as  from  the  date  of  the  desertion. 

(1)  26  Beav.  99. 
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BowEN,  L.J. : —  C.  A. 

I  am  also  of  the  same  opinion.    The  words  of  the  25th  section  ^^^^ 
are  as  plain  as  they  can  be ;  they  limit  the  property  to  which  it  Waite 
applies  to  property  which  the  wife  may  acquire  or  which  may  come  mokland. 
to  or  devolve  upon  her  after  the  decree  for  separation.  The 
cases  cited  are  not  in  point.    With  respect  to  Coohe  v.  Fuller  (1) 
I  agree  with  what  has  been  said  by  the  other  Lords  Justices.  In 
the  present  case  the  words  of  the  Act  admit  of  no  doubt. 

Solicitors  of  all  parties :  Bangerfield  &  Blythe. 

M.  V/. 


LICENSED  YICTUALLERS'  NEWSPAPER  COMPANY  v. 

BINGHAM. 

[1888    L.  373.] 
Co][>yright — Right  to  Name  of  Newspaper. 

The  Plaintiffs,  on  the  3rd  of  February,  1888,  published  the  first  number 
of  a  newspaper,  and  registered  it  at  Stationers^  Hall  on  the  next  day.  No 
advertisement  had  been  issued  that  a  newspaper  under  that  name  was  about 
to  be  published.  On  the  6th  of  February  the  Defendants  published  the 
first  number  of  a  newspaper  with  the  same  name.  Yery  few  copies  of  the 
Plaintiffs'  paper  had  then  been  sold : — 

Held  (affirming  the  decision  of  North,  J.),  that  the  Plaintiffs  could  not 
restrain  the  Defendants  from  publishing  their  newspaper  under  that  name, 
for  that  the  registration  at  Stationers^  Hall  gave  the  Plaintiffs  no  exclusive 
right  to  the  name,  and  that  a  title  to  it  by  user  and  reputation  could  not 
be  acquired  by  a  publication  for  three  days  with  a  very  small  sale. 

The  Plaintiff  company  was  registered  as  a  joint  stock  company 
on  the  28th  of  January,  1888.  On  the  8rd  of  February  they 
published  the  first  number  of  a  weekly  newspaper  called  "  The 
Licensed  Victuallers  Mirror,''  and  on  the  4th  they  were  registered 
as  proprietors  at  Stationers'  Hall.  They  duly  deposited  copies  at 
the  British  Museum.  Some  advertisements  of  the  intention  to 
publish  such  a  paper  had  been  issued,  but  they  did  not  mention 
its  name,  and  no  advertisement  containing  the  name  was  pub- 
lished till  the  6th  of  February.     On  the  6th  of  February  the 

(1)  26  Beav.  99. 


0.  A. 

1888 
NOETH,  J. 
Feh.  24. 

C.  A. 

March  21. 
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C.  A.      Defendant  Bingham  published  tlie  first  number  of  a  weekly 
1888       newspaper  with  the  same  name,  registered  it  at  Somerset  Souse, 
Licensed    under  the  Neivspa^er  Libel  and  Registration  Act,  1881,  on  the 
^^^J^g^™/  same  day,  and  entered  it  at  Stationers  Rail  under  5  &  6  Yict. 
Company  45^ 

Bingham.  Mr.  Gale,  the  Plaintiffs'  managing  director  and  editor,  on  the 
23rd  of  February  deposed  that  about  100  copies  of  each  of  Nos.  1 
and  2  had  been  sold,  and  that  many  times  that  number  of  copies 
had  been  sold  of  No.  3,  which  appeared  on  the  17th.  No  par- 
ticulars were  given  as  to  the  times  of  the  sales. 

The  action  was  commenced  on  the  10th  of  February  to  restrain 
Bingham  and  his  publishers  from  printing,  publishing,  selling,  or 
disposing  of,  and  from  advertising,  offering,  or  exposing  for  sale 
any  newspaper  by  the  name  of  "  The  Licensed  Victuallers^  Mirror,'' 
or  by  any  other  name  so  similar  to  "  The  Licensed  Victuallers 
Mirror  "  as  to  induce  the  public  to  believe  that  such  newspaper 
was  that  of  the  Plaintiffs  published  under  the  aforesaid  title. 

It  was  deposed  to  by  Mr.  Gale,  the  managing  director  of  the 
Plaintiff  company,  '^that  in  January,  1888,  the  Defendants  regis- 
tered the  following  newspaper  titles,  viz.,  on  the  20th  of  January, 
"  The  Licensed  Victuallers'  Chronicle ; "  on  the  24th,  "  The  Licensed 
Victuallers'  Herald;  "  and  on  the  26th,  twenty-six  titles,  each  com- 
mencing with  "  The  Licensed  Victuallers  ";  but  "  The  Licensed 
Victuallers'  Mirror"  did  not  occur  among  them. 

The  Plaintiffs  moved  before  Mr.  Justice  North  for  an  injunc- 
tion on  the  24th  of  February,  1888. 

Everitt,  Q.C.,  and  St.  John  Gierke,  for  the  motion. 

Cozens-Hardy ,  Q.C,  and  Charles  Browne,  contra. 


NOKTH,  J. : — 

I  do  not  wish  to  say  anything  that  might  prejudice  the  case  at 
the  trial,  but  I  think  it  clear  that  I  cannot  grant  an  interlocutory 
injunction.  On  the  4th  of  February  the  Plaintiffs  registered  a 
paper  called  "  The  Licensed  Victuallers'  Mirror,"  and  gave  the  name 
of  the  place  of  publication.  The  first  number  was  dated  the 
3rd  of  February.    Down  to  that  day  they  had  been  advertising 
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their  intention  to  publish  a  paper  of  which  they  did  not  give  the      0.  A. 
name,  and  the  first  advertisement  giving  the  name  appeared  in  1888 
The  Sporting  Life,  on  the  6th  of  February.    On  that  very  day  li^sed 
the  Defendants  published  the  first  number  of  their  paper,  also  ^^w^pe?' 
called  "  The  Licensed  Victuallers'  Mirror,'  and  on  the  same  day  they  Company 
registered  it.    There  is  no  evidence  to  shew  that  any  sales  of  the  Bingham. 
Plaintiffs'  paper  had  taken  place  before  the  6th,  and  I  do  not 
see  my  way  to  granting  an  injunction  against  the  Defendants. 
It  is  clear  that  there  is  no  copyright  in  the  name,  and  the  only 
around  on  which  the  Plaintiffs  can  claim  to  interfere  with  the 
Defendants  is  that  the  Defendants  are  not  entitled  to  pass  off  a 
paper  of  their  own  as  being  the  paper  of  the  Plaintiffs.  Before 
the  Court  can  interfere  on  this  ground  there  must  be  a  knowledge 
of  the  existence  and  the  value  of  the  Plaintiffs'  article  which 
might  lead  the  public  to  buy  the  Defendants'  article  as  being 
that  of  the  Plaintiffs'.    Now,  I  am  of  opinion  that  on  the  6th  of 
February,  so  far  as  the  evidence  before  me  goes,  the  Plaintiffs' 
paper  was  not  an  article  known  in  the  market,  or  having  any 
reputation  which  could  induce  the  public  to  buy  the  Defendants' 
paper  as  being  that  of  the  Plaintiffs.    The  motion,  therefore, 
must  be  refused. 


The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the  2Ist  c.  A. 
of  March,  1888. 

Evidence  was  given  on  the  appeal  that  on  the  3rd  of  February 
the  Plaintiffs  sold  five  copies  of  their  newspaper,  on  the  4th  ten 
copies,  and  by  the  9th  eighty  copies  in  all ;  and  that  since  that 
time  every  copy  of  No.  1  had  been  sold.  Shortly  afterwards  the 
sale  became  considerable. 

Everitt,  Q.C.,  and  St.  J ohn  ClerTce,  for  the  appeal : — 

We  have  copyright  in  the  newspaper,  and  when  it  is  pub- 
lished the  name  is  an  integral  part  of  it,  and  included  in  the 
copyright.  The  Defendants,  therefore,  have  no  right  to  take  it. 
The  title  is  part  of  our  property.  It  is  true  that  a  mere  announce- 
ment of  intention  to  publish  under  a  particular  name  does  not 
exclude  other  people  from  using  it :  Maxivell  v.  Hogg  (1) ;  but 
when  we  had  published  under  a  particular  name  it  became  our 

(1)  Law  Eep.  2  Cb.  307. 
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0.  A.  trade-mark,  and  we  could  prevent  other  people  from  using  it 
1888       Kelly  y.  Hutfon  (1)  ;  Dicks  v.  Yates  (2). 


VrcTUALLEKs'     Cozens-Hardy,  Q.C.,  and  Charles  Broivne,  contra^  were  not  called 

Newspaper  npon. 
Company  ^ 

V. 

Bingham.     CoTTO^-,  L.J.  : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  North  refusing 
an  injunction  to  restrain  the  Defendants  from  continuing  to 
publish  a  paper  with  the  same  name  as  that  of  the  Plaintiffs. 
The  cases  where  such  injunctions  have  been  granted  depend  on 
this — that  the  plaintiffs  have  obtained  by  user  such  a  title  to  the 
name  that  another  person  can  be  restrained  from  using  it,  because 
by  using  it  he  would  be  passing  off  his  paper  as  the  paper  of  the 
plaintiffs.  Here  the  Plaintiffs  registered  their  paper  on  the  3rd 
of  February  last.  It  is  admitted  that  mere  registration  gives  no 
right  to  the  exclusive  use  of  the  name.  On  the  3rd  of  February 
the  Plaintiffs  sold  five  copies ;  on  the  4th  ten  copies,  and  by  the 
9th  eighty  copies  in  all.  That  small  sale  cannot  give  a  right  to 
the  title  on  the  ground  of  reputation.  An  attempt  has  been 
made  to  get  the  benefit  of  the  much  larger  sale  which  shortly 
afterwards  took  place.  But  the  question  is,  how  did  the  case 
stand  on  the  6th,  when  the  Defendants  commenced  their  publica- 
tion. It  cannot  be  successfully  contended  that  at  that  time  the 
Plaintiffs  could  have  become  exclusively  entitled  to  the  name  on 
the  ground  of  its  being  better  known  as  connected  with  their 
paper  than  as  connected  with  that  of  the  Defendants. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  The  Plaintiffs  must  make  out  an 
exclusive  right  to  the  name.  How  have  they  acquired  it  ?  The 
Copyright  Acts  do  not  help  them,  for  Weldon  v.  Bichs  (8),  on 
which  they  might  have  relied,  is  on  this  point  overruled  by  Dicks 
V.  Yates.  They  must  then  fall  back  upon  the  old  principles 
and  establish  their  right  by  a  user  which  has  given  them  a  repu- 
tation. Now  it  is  impossible  to  say  that  a  reputation  had  been 
acquired  by  the  mere  publication  for  three  days  of  a  paper  which 
during  that  time  had  only  a  very  small  circulation.    The  case  is 

(1)  Law  Eep.  3  Ch.  703.  (2)  18  Ch.  D.  76. 

(3)  10  Ch.  D.  247. 
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of  importance,  for  it  seems  to  me  to  be  a  flaw  in  the  Copyright  or  C.  A. 
Trade  Maries  Acts  that  they  do  not  enable  a  person  to  acquire  an  1888 

exclusive  right  to  the  name  of  a  newspaper,  though  commercially  licensed 

it  may  be  of  great  value.  ^^w™ 


BowEN,  L.J. : — 

I  am  of  the  same  opinion.    I  think  that  there  is  no  copyright 
in  the  title  of  a  newspaper.    Then,  have  the  Plaintiffs  any  exclu- 
sive right  to  the  name  ?    The  title  to  the  name  depends  on  user. 
Lord  Westhunj,  in  M Andrew  v.  Bassett  (1),  cited  by  Lord  Cairns 
in  Maxwell  v.  Hogg  (2),  says  :  "  Property  in  the  word,  for  all 
purposes,  cannot  exist ;  but  property  in  that  word,  as  applied  by 
way  of  stamp  upon  a  stick  of  liquorice,  does  exist  the  moment  the 
liquorice  goes  into  the  market  so  stamped,  and  obtains  accept- 
ance and  reputation  in  the  market,  whereby  the  stamp  gets 
currency  as  an  indication  of  superior  quality,  or  of  some  other 
circumstances  that  render  the  article  so  stamped  acceptable  to 
the  public."    To  go  from  a  stick  of  liquorice  to  a  newspaper,  the 
publisher  of  a  newspaper  has  no  right  to  the  exclusive  use  of 
its  name  till  he  has  so  used  it  that  it  is  known  as  denoting  his 
newspaper.    For  an  action  to  restrain  the  use  of  it  to  succeed 
the  plaintiffs  must  shew  that  the  defendant  is  doing  something 
calculated  to  deceive,  that  people  are  likely  to  buy  the  defen- 
dants' newspaper  in  the  belief  that  it  is  that  of  the  plaintiffs. 
To  shew  that  to  be  the  case  there  must  have  been  such  a  sale  as 
will  establish  in  the  mind  of  the  public  a  connection  between  the 
name  and  the  plaintiffs'  newspaper.    That  can  only  be  after  a 
reasonable  time.    It  is  urged  that  the  right  must  exist  from  the 
first  publication  ;  for  if  not,  how  are  you  to  say  at  what  time  the 
right  arises  ?    No  doubt  there  is  a  difficulty  in  fixing  the  titrie 
when  it  arises,  but  that  does  not  authorize  us  to  say  that  it  has 
arisen  before  the  publication  has  any  reputation  at  all.  Mr. 
Justice  North  appears  to  me  to  have  stated  the  law  as  well  as  it 
can  be  stated. 

Solicitor  for  Plaintiffs :  S.  E.  Lamhert. 
Solicitors  for  Defendants :  /.  C.  Butter  &  Son, 

(1)  10  L.  T.  (N.S.)  445.  (2)  Law  Eep.  2  Ch.  307,  314. 

H.  C.  J. 


Company 

V. 

Bingham. 
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BAKTON  V.  LONDON  AND  NOETH  WESTERN 
RAILWAY  COMPANY. 

[1886    B.  5422.] 

Third  Party  Procedure — Liberty  given  to  Third  Parties — Rules  of  Supreme 
Court,  1883,  Order  xvi.,  r.  53. 

An  action  was  brought  against  a  railway  company  to  compel  them  to 
re-transfer  stock  which  the  Plaintiffs  alleged  to  have  been  transferred  out 
of  their  names  by  means  of  forged  transfer  deeds.  The  transferees  were 
not  made  parties,  but  the  company,  under  Order  xvi.,  r.  48,  served  them 
with  third  party  notices,  claiming  indemnity.  The  company,  in  their 
defence,  set  up  all  the  grounds  of  defence  that  could  be  relied  on  against 
the  Plaintiffs'  claim.  Some  of  the  third  parties  desired  to  defend,  and 
Mr.  Justice  Kay  gave  them  liberty  to  appear  at  the  trial  and  take  such 
part  as  the  Judge  should  direct.  Two  of  them  appealed  from  this  order, 
asking  that  they  might  be  at  liberty  to  deliver  a  defence,  appear  at  the 
trial,  and  put  in  evidence,  and  cross-examine  the  Plaintiffs'  witnesses  : — 

Jleld,  that  the  third  parties  were  not,  under  the  old  practice,  necessary 
parties  to  the  action,  and  that  as  the  company  had  raised  all  proper 
grounds  of  defence,  and  was  hond  fide  defending  the  action,  the  order  gave 
the  third  parties  all  reasonable  protection,  and  that  the  appeal  must  be 
dismissed,  for  that  while,  on  the  one  hand,  the  Court  ought  to  take  care 
that  the  third  parties  had  full  opportunity  of  seeing  that  the  questions  in 
the  cause  were  fairly  tried,  it  ought,  on  the  other  hand,  to  take  care  that 
the  Plaintiffs  were  not  embarrassed  and  put  to  expense  by  unnecessarily 
allowing  persons,  who  were  not  necessary  parties  to  the  action,  to  take  all 
the  same  steps  as  if  they  had  been  made  defendants. 

This  was  an  action  by  the  trustees  of  the  will  of  Samuel  Barton 
against  the  London  and  North  Western  Railway  Company,  and  the 
statement  of  claim  was  to  the  following  effect :  That  Samuel 
Barton,  who  died  on  the  2nd  of  January,  1870,  by  his  will  and 
codicil  appointed  Thomas  Barton  and  his  wife,  Ann  Barton,  his 
executors,  and  bequeathed  to  them  £10,500  consolidated  stock 
in  the  London  and  North  Western  Railway  Company  upon  certain 
trusts,  and  £1654  like  stock,  and  £1000  £5  per  cent,  preference 
stock  in  the  same  company  (afterwards  converted  into  £1250 
£4  per  cent,  stock),  upon  certain  other  trusts ;  that  the  probate 
was  produced  to  the  company,  and  that  thereupon  the  several 
sums  of  stock  were  registered  in  the  names  of  Thomas  Barton  and 
Ann  Barton;  that  T.  Barton  and  A.  Barton  assented  to  the 


C.  A. 

1888 
March  21. 
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bequests ;  that  in  July,  1886,  T.  Barton  retired  from  the  trusts,      0.  A. 

and  Elizabeth  Ashe  was  appointed  a  trustee  in  his  place ;  that  1888 

shortly  afterwards  T.  Barton  absconded,  up  to  which  time  he  had  bakton 

accounted  for  the  dividends ;  that  the  Plaintiffs  (Ann  Barton  ^  ^• 

^  London  and 

and  E.  Ashe)  had  discovered  that  during  the  years  1874  to  1885  North 

sums  of  consolidated  stock  to  the  amount  of  £11,641  and  the  Eailway  Co 

whole  of  the  preference  stock  had  been  transferred  into  the  names 

of  other  parties,  and  that  the  company  alleged  them  to  have  been 

transferred  pursuant  to  transfer  deeds  executed  by  T.  Barton  and 

Ann  Barton  ;  that  Ann  Barton  had  never  sanctioned  any  transfer, 

and  that  if  any  transfer  deed  purported  to  be  signed  by  her,  her 

signature  was  a  forgery ;  that  it  was  the  duty  of  the  company 

to  keep  an  accurate  register,  and  not  to  permit  any  transfer 

except  in  pursuance  of  a  valid  deed  of  transfer  duly  executed  by 

the  registered  holders.  The  Plaintiffs  claimed  that  the  company 

might  be  ordered  to  appropriate  or  purchase  and  register  in  the 

names  of  the  Plaintiffs  £11,641  consolidated  stock,  and  £1250 

£4  per  cent,  preference  stock,  and  to  pay  the  dividends  from 

July,  1886. 

The  company  by  their  defence  did  not  admit  that  the  stocks 
had  ever  been  registered  in  the  names  of  Thomas  Barton  and  Ann 
Barton,  They  averred  that  in  every  case  in  which  stock  the 
subject  of  the  action  had  been  transferred  in  the  books  of  the 
company  there  had  been  lodged  with  them  a  deed  of  transfer 
executed  by  Thomas  Barton  and  Ann  Barton ;  and  that  Ann  Barton 
had  so  recognised  and  adopted  the  deeds  of  transfer  as  to  be  now 
estopped  from  disputing  the  same.  In  the  alternative  they 
alleged  that  the  deeds  of  transfer  were  effectual  even  if  they  were 
not  the  deeds  of  Ann  Barton^  and  they  pleaded  the  statutes 
21  Jac.  1,  c.  16,  and  9  Geo.  4,  c.  14. 

On  the  29th  of  June,  1887,  the  company  obtained  leave  to 
serve  third  party  notices  under  Order  xvi.,  r.  48,  on  such  of  the 
transferees  of  the  stock  as  were  living,  and  the  personal  repre- 
sentatives of  such  of  them  as  were  dead.  The  notice  was  filed  on 
the  12th  of  August,  1887,  and  was  served  on  the  present  Appel- 
lants on  the  18th.  On  the  10th  of  February,  1888,  an  applica- 
tion by  the  company  for  directions  under  Order  xvi.,  r.  52,  was 
heard  by  Mr.  Justice  Kay  in  Chambers.    The  Appellants  asked 
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C.  A.      to  be  allowed  to  defend  the  action,  but  declined  to  admit  liability 

1888      to  indemnify  the  company  if  the  action  was  successful.  An 

Barton     oidei  was  made  by  which — the  persons  named  in  the  1st  schedule 

^-  thereto  submitting:  to  be  bound  by  the  result  of  the  action,  so  far 
London  AND  ^ 

North  as  related  to  the  validity  or  invalidity  of  the  transfers  to  them, 
Kailway  Co.  ^"^^  persons  named  in  the  2nd  schedule  claiming  to  defend 
the  action  as  against  the  Plaintiffs,  and  the  company  and  the 
persons  in  the  1st  and  2nd  schedules  consenting  to  postpone  the 
decision  of  all  questions  as  to  indemnity  till  after  the  determina- 
tion of  the  question  as  to  the  validity  of  the  transfers — it  was 
ordered  that  the  persons  named  in  the  2nd  schedule  "  be  at 
liberty  to  appear  at  the  trial  of  this  action  and  take  such  part  as 
the  judge  shall  direct,  and  be  bound  by  the  result  of  the  trial." 
All  questions  as  to  indemnity  were  reserved  till  after  the  trial. 
This  order  was  in  the  form  previously  settled  by  Mr.  Justice  Kay 
in  Coles  v.  Civil  Service  Supply  Association  (1). 

Two  of  the  persons  named  in  the  2nd  schedule  appealed  against 
so  much  of  this  order  as  applied  to  them,  and  asked  that  in  lieu 
thereof  it  might  be  ordered  that  the  Appellants  should  be  at 
liberty  to  deliver  a  statement  of  defence  to  the  Plaintiffs,  and  to 
appear  at  the  trial  of  the  action  and  oppose  the  Plaintiffs'  claim 
so  far  as  they  might  be  affected  thereby,  and  for  that  purpose  to 
put  in  oral  and  documentary  evidence  and  to  cross-examine  the 
Plaintiffs'  witnesses,  and  that  such  further  or  other  order  might 
be  made  as  would  enable  the  Appellants,  if  they  were  to  be  bound 
by  the  result  of  the  action  on  the  question  of  the  validity  or 
invalidity  of  the  transfers,  to  defend  themselves  freely  in  the 
action,  or  alternatively  that  the  proceedings  against  the  Appel- 
lants might  be  dismissed. 

The  appeal  was  heard  on  the  21st  of  March,  1888. 

Vaughan  EawMns,  for  the  Appellants  : — 

The  company  claim  indemnity  or  contribution  against  us,  and 
we  therefore  were  liable  to  be  served  under  the  third  party  rules, 
whether  the  claim  be  valid  or  not :  CarsTiore  v.  North  Eastern 
Bailway  Company  (2).  Mr.  Justice  Kay  on  being  applied  to  for 
directions  made  the  order  of  which  we  complain.  It  was  in  the 
(1)  26  Ch.  D.  529.  (2)  29  Ch.  D.  344. 
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form  settled  by  him  in  Coles  v.  Civil  Service  Supjoly  Association  (1).      C.  A. 
We  say  that  it  does  not  give  us  sufficient  protection.    Under  1888 
the  old  practice  of  the  Court  we  should  have  been  necessary  Barton 
parties  to  the  action :  Cottam  v.  Eastern  Counties  Railway  Cora-  j^^^-^q'^ 
pany  (2).    Under  Order  xvi.,  rule  11,  the  Court  has  power  to  ^^^^^ 
make  us  Defendants,  and  this  would,  I  submit,  have  been  the  Railway  Go. 
right  course.  We  ought,  then,  to  have  as  ample  powers  of  defend- 
ing  as  if  we  were  Defendants :  Eden  v.  Wear  dale  Iron  and  Coal 
Company  (3). 

[Cotton,  L.J. : — Why  did  you  not  appeal  from  the  order 
making  you  third  parties  ?] 

It  does  not  appear  that  we  could. 


Cotton,  L.J. : — 

I  am  of  opinion  that  you  might  have  moved  to  discharge  the 
order  if  you  considered  yourselves  aggrieved  by  it. 

LiNDLEY,  and  Bowen,  L.JJ.,  concurred. 
Clare,  for  the  company  : — 

We  do  not  care  about  the  form  of  the  order.  We  only  insist 
on  keeping  the  third  parties  here,  so  that  we  may  not  have  to  try 
the  same  questions  over  again  against  them  if  the  decision  should 
be  adverse  to  us. 

A.  WhitaJcer,  for  the  Plaintiffs  : — 

Our  case  is  this — we  say  to  the  company  "  We  are  entitled  to 
a  sum  of  stock  which  stood  in  our  names  in  your  books.  You 
had  no  right  to  transfer  it  out  of  our  names  except  in  pursuance 
of  a  transfer  deed  duly  signed  by  us.  If  you  have  transferred  it 
away  under  forged  transfers,  put  it  back  in  our  names.  We  have 
no  privity  with  your  transferees,  and  are  not  to  fight  the  matter 
with  them.  We  go  on  your  duty  to  us  to  keep  your  books  cor- 
rectly." We  are  not  claiming  any  relief  against  the  transferees ; 
the  case  is  wholly  unlike  Cottam  v.  Eastern  Counties  Railway 

(1)  26  Ch.  D.  529.  (2)  IJ.  &  H.  243. 

(3)  35  Ch.  D.  287. 

L  2  1 
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C.  A.      Comjpany  (1),  where  relief  was  sought  against  the  transferees  for 

1888      the  delivery  up  of  specific  things.  Here  the  stock  is  not  specific, 

Bakton        ^^^^  ^  transferee  "  you  have  got  something  which 

is  mine."    The  transferees  therefore  were  not  necessary  parties 
London  and  ^  . 

NoETH     to  the  action,  and  Taylor  v.  Midland  Bailway  Company  (2)  sup- 

"Western 

EailwayCo.  ports  that  view.  The  form  of  order  adopted  is  one  settled  by 
Mr.  Justice  Kay  in  a  previous  case.  His  Lordship  has  had  many 
of  these  cases  before  him,  and  has  laid  down  that  as  a  general  rule 
this  form  should  be  followed,  for  that  the  plaintiff  ought  not  to 
be  embarrassed  by  having  a  number  of  persons  brought  into  the 
action  and  taking  the  same  proceedings  in  it  as  if  they  were 
defendants,  unless  there  is  reason  to  believe  that  the  defendants 
on  the  record  are  not  defending  the  action  properly. 

F.  Hawhins,  in  reply : — 

In  Hildyard  v.  South  Sea  Company  (3)  the  transferee  was 
treated  as  a  necessary  party. 

[Cotton,  L.J. : — Have  you  any  case  where  the  Court  has  given 
a  third  party  so  wide  an  order  as  you  are  asking  for  ?] 
Benecke  v.  Frost  (4). 

[Cotton,  L.J. : — That  was  under  the  old  rules.] 

The  Plaintiffs  are  in  fact  seeking  relief  against  us — they  are 
asking  that  stock  should  be  re-transferred  out  of  our  names  into 
theirs.  It  is  true  that  they  are  not  seeking  to  compel  us  to  do 
anything — but  that  is  not  the  test  of  our  being  necessary  parties, 
the  question  is  whether  we  are  not  interested  in  the  result.  The 
right  to  defend  ought  to  be  given  to  the  person  having  the  real 
interest. 

[Simm  V.  Anglo-American  Telegraph  Company  (5)  was  also 
referred  to.] 

Cotton,  L.J. : — 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Kay  by  two 
persons  who  have  been  made  parties  under  the  third  party  rule  : 
Order  xvi.,  rule  48.    The  order  giving  the  Defendant  company 

(1)  IJ.  &  H.  243.  (3)  2  P.  Wms.  76. 

(2)  28  Beav.  287 ;  8  H.  L.  C.  751.  (4)  1  Q.  B.  D.  419. 

(5)  5  Q.  B.  D.  188. 
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liberty  to  serve  them  uDder  that  rule  was  not  and  cannot  now  be      0.  A. 
appealed  from,  and  we,  therefore,  have  not  to  deal  with  the  ques-  1888 
tion  whether  the  case  comes  within  the  rule  or  not,  but  only  with  barton 
the  question  whether  any  injustice  can  be  done  to  the  Appellants  ^qj^.j^q^  j^^j^ 
by  the  order  of  Mr.  Justice  Kay  which  is  now  under  appeal,  and  North 
whether  it  does  not  really  give  them  everything  which  can  be  Railway  Co. 
required  in  order  that  the  question  by  the  decision  upon  which    cotton,  l. j. 
they  are  to  be  bound  may  be  fairly  tried  in  their  presence. 

The  Plaintiffs  by  this  action  seek  to  impeach  transfers  of  a 
considerable  amount  of  London  and  North  Western  stock.  They 
allege  that  the  deeds  of  transfer  were  forgeries,  and  they  bring 
their  action  against  the  London  and  North  Western  Bailway  Com- 
pamj  alone,  in  order  to  make  them  answerable  for  stock  not  still 
appearing  in  the  names  of  the  Plaintiffs  or  in  the  name  of  their 
testator.  Now,  in  my  opinion,  whatever  may  be  the  consequence 
as  between  the  railway  company  and  other  persons  who  now 
appear  on  the  railway  books  as  the  holders  of  this  stock,  that 
was  a  course  which  the  Plaintiffs  were  at  liberty  to  take,  for  it  is 
well  established  that  persons,  whose  stock  is  transferred  out  of 
their  names  in  consequence  of  a  forged  deed  of  transfer,  may  go 
against  the  company  whose  duty  it  is  to  keep  the  register  of 
stockholders,  and  say :  "  It  was  your  duty  to  keep  this  stock 
in  our  names  until  it  was  effectually  transferred  by  a  deed  of 
transfer  duly  executed  by  us  or  by  persons  who  had  authority  to 
act  for  us,  and  as  you  have  transferred  it  without  the  authority 
of  a  good  deed  of  transfer  you  must  replace  it."  That  is  the 
course  which  the  Plaintiffs  took.  If  they  had  sought  to  have 
the  stock  which  they  could  trace  into  the  names  of  the  present 
Appellants  re-transferred,  then,  of  course,  they  must  have  made 
the  present  Appellants  parties,  and,  in  my  opinion,  they  might 
have  done  so  if  they  thought  fit,  making  the  railway  company  a 
party  as  the  keeper  of  the  books,  that  the  company  might  be 
bound  by  the  order  to  re-transfer  the  stock  in  their  books.  The 
Plaintiffs  have  not  chosen  to  take  that  course,  but  have  taken  a 
course  which  they  were  fairly  entitled  to  take  if  they  thought 
fit.  The  railway  company  did  not  suggest  that  the  Appellants 
should  be  made  Defendants,  but  obtained  an  order  for  leave  to 
serve  them  as  third  parties  in  order  that  they  might  be  bound 
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^-  ^'      by  the  decision  of  the  matters  to  be  tried  in  this  action,  which 
1888       are  whether  the  signatures  to  the  transfer  deed  are  forgeries,  and 
Barton     whether,  if  one  only  of  them  is  a  forgery,  the  transfer  is  binding 

London  and  on  the  Plaintiffs.  Mr.  Justice  Kay,  according  to  his  usual  course, 
msTEEN  given  leave  to  the  present  Appellants  to  put  in  a  defence 

Railway  Co.  or  to  administer  interrogatories,  but  to  attend  at  the  trial  of  the 
Cotton,  L.J.  action,  with  power,  if  the  Judge  thinks  it  right,  to  cross-examine 
witnesses,  and,  if  the  Judge  thinks  it  right,  to  adduce  evidence 
themselves  in  order  to  make  out  their  case.  If  the  Appellants 
had  a  case  which  was  not  properly  raised  by  the  defence  of  the 
railway  company,  they  might  ask  the  Judge  to  give  them  liberty 
to  raise  it,  and  if  the  Judge  thought  it  was  a  reasonable  case  to 
be  raised,  and  had  not  been  raised  by  the  Defendants,  he  no 
doubt  would  have  given  the  Appellants  liberty  to  raise  it.  But 
here,  as  far  as  I  can  see,  every  point  which  can  be  suggested  on 
behalf  of  the  Appellants  is  raised  by  the  railway  company.  They 
traverse  the  statement  that  the  stock  was  in  the  names  of  the 
two  executors  so  as  to  make  it  necessary  that  a  transfer  should 
be  executed  by  both  of  them,  they  allege  that  neither  signature 
was  a  forgery,  and  then  they  raise  the  case  that  if  one  signature 
was  forged,  still,  if  the  other  is  genuine,  the  transfer  is  binding 
on  the  Plaintiffs.  I  cannot  see  any  other  point  that  can  be  raised. 
Then  will  the  case  be  fought  sufficiently  ?  If  interrogatories 
are  necessary  in  order  to  obtain  from  the  Plaintiffs  the  admission 
of  any  facts,  and  the  railway  company  have  not  administered 
interrogatories,  the  Appellants  may  tell  the  solicitors  of  the  com- 
pany what  the  facts  are  which  in  their  opinion  can  be  elicited 
from  the  Plaintiffs  by  interrogatories,  and  if  it  appears  that  these 
facts  are  likely  to  be  serviceable  for  the  purpose  of  the  defence, 
the  advisers  of  the  railway  company  will  no  doubt  be  willing  to 
file  interrogatories  for  the  purpose.  If  they  decline  to  do  so, 
either  because  they  think  the  matters  irrelevant,  or  for  any  other 
reason,  then,  in  my  opinion,  the  Appellants  will  have  liberty  to 
apply  to  the  J udge  in  Chambers,  and  to  get  such  directions  from 
him  as  he  thinks  reasonable  for  the  purpose  of  obtaining  discovery 
from  the  Plaintiffs. 

In  my  opinion  the  order  under  appeal  gives  the  Appellants  all 
that  they  can  reasonably  ask,  for  where  all  material  grounds  of 
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defence  are  fairly  raised  by  tlie  defendant,  a  plaintiff  ought  not,      C.  A. 

in  my  opinion,  to  be  embarrassed  by  the  third  party  coming  in  1888 

and  saying,  "  I  wish  to  deliver  a  defence ;  I  wish  to  administer  Barton 

interrogatories ;  I  wish  to  take  the  same  course  as  if  I  were  a  l^^^j^q^  ^^.jj 

defendant."    If  the  Plaintiffs  here  had  sought  for  a  different  North 

"Western 

kind  of  relief,  the  Court  might  have  said  that  the  transferees  Eailway  Oo. 
ought  not  to  be  served  as  third  parties  but  must  be  made  Defen-  cotton, 
dants.  But,  in  my  opinion,  as  I  have  already  said,  having  regard 
to  the  relief  the  Plaintiffs  seek,  they  were  entitled,  if  they 
thought  fit,  to  make  the  railway  company  the  only  Defendants  to 
the  action,  and  I  cannot  see  that  the  Appellants  are  by  the  course 
which  has  been  taken  by  Mr.  Justice  Kay  deprived  of  any  reason- 
able ground  of  defence.  I  think,  therefore,  that  we  ought  not  to 
disturb  Mr.  Justice  Kays  order,  which  seems  to  be  one  suited 
to  the  case.  There  is  considerable  difficulty  in  dealing  with 
cases  like  the  present,  because  the  practice  is  new ;  we  must  take 
care  to  prevent  persons  who  have  been  summoned  as  third  parties 
being  subjected  to  injustice,  but  we  must  also  prevent  the  plaintiff 
from  being  subjected  to  injustice,  and  in  my  opinion  he  would  be 
so  subjected  if  all  persons  served  as  third  parties  were  at  liberty  to 
deliver  defences  just  as  if  they  were  defendants,  when  the  plain- 
tiff has  not  made  them  so,  and  has  only  asked  for  relief  which 
can  be  obtained  without  making  them  defendants. 

I  should  add  this,  that  as  regards  preparation  for  the  trial,  if 
the  Appellants  desire  to  take  a  reasonable  course,  they  will  com- 
municate with  the  legal  advisers  of  the  railway  company  and  tell 
them  of  any  witnesses  whom  they  think  it  would  be  advisable  to 
call,  and  tell  them  of  any  facts  which  can  be  elicited  by  witnesses 
of  whom  the  railway  company  may  know  nothing,  and  then  if 
the  railway  company  do  not  call  them  I  have  no  doubt  that  if 
the  Judge  were  told  of  these  facts,  and  that  the  railway  company, 
though  informed  of  these  witnesses  and  of  what  they  could  prove, 
would  not  call  them,  he  would  give  liberty  to  the  third  parties 
to  call  them. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  I  thought  at  first  that  the  Plain- 
tiffs under  the  old  practice  must  have  made  Mr.  Hawkins'  clients 
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C.  A.      parties,  but  Mr.  Whitaker  has  satisfied  me  that  they  need  not, 

1888      and  the  cases  of  Sloman  v.  Banh  of  England  (1)  and  Taylor  v. 

B^oN    Midland  Bailway  Company  (2)  shew  that  the  plaintiff  in  a  case 

like  this  need  not  sue  anybody  except  the  company.  That 
London  and  j       j  x-  r  j 

North     materially  changes  the  aspect  of  the  case. 
"Western 

Eailway  Co.  The  substantial  question  before  us  is,  whether  Mr.  SawMn^' 
LmdkyrL.j.  clieuts  are  put  by  the  order  in  a  position  which  exposes  them  to 
any  risk  of  injustice.  They  are  to  be  bound  by  the  result  of  the 
trial  of  the  question,  whether  these  signatures  were  forgeries  or 
not ;  and  of  the  subordinate  question,  whether,  assuming  one 
signature  to  be  a  forgery,  the  other  signature  would  be  suffi- 
cient. Those  are  the  questions  to  be  tried,  and  the  Appel- 
lants are  to  be  bound  by  the  result  of  the  trial.  What  opportu- 
nity have  they  of  seeing  that  those  questions  are  fairly  and 
properly  investigated?  The  learned  Judge  has  given  them 
liberty  to  appear  at  the  trial  of  the  action,  and  take  such  part  as 
the  Judge  shall  direct,  and  the  Judge  has  made  that  order  having 
satisfied  himself  that  the  real  Defendants,  the  railway  company, 
who  are  not  nominal  Defendants,  but  have  a  very  substantial  in- 
terest, have  raised  in  their  defence  the  questions  to  which  I  have 
adverted,  and  that  they  will  hona  fide  contest  those  questions.  If 
Mr.  Hawkins'  clients  are  there  to  see  that  all  is  done  that  is 
right  and  fair,  and  if  they  are  in  a  position  (as  under  this  order 
they  are)  to  apply  to  the  Judge  to  let  them  supplement  any 
defect  which  may  be  apparent,  it  seems  to  me  that  no  injustice 
whatever  is  done  to  them,  and  that  their  interests  are  efficiently 
preserved. 

Under  those  circumstances  I  see  no  reason  to  think  that  in- 
justice can  be  done  to  the  Appellants  under  the  order  as  it  stands. 
I  agree,  therefore,  that  the  appeal  ought  to  be  dismissed. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  The  Plaintiffs  here  are  seeking  to 
impeach  the  transfers  as  made  by  means  of  transfer  deeds  the 
signatures  to  which  they  allege  to  be  forged.  They  brought  the 
action  against  the  company  alone,  and  at  first  sight,  after  hear^ 
ing  Mr.  Hawkins,  it  seemed  to  me,  as  I  think  it  did  to  the  other 
(1)  14  Sim.  475.  (2)  28  Beav.  287. 
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members  of  the  Court,  that  there  was  good  ground  for  saying  C.  A. 
that  the  company  ought  not  to  be  the  sole  defendants,  but  that  1888 
the  transferees  ought  to  be  added  as  parties.  But  the  tide  of  war  Baeton 
was  rolled  back  on  Mr.  HawJcins  by  the  brief  but  extremely  effec-  London  and 
tive  argument  of  Mr.  Whitaher,  who  shewed  conclusively,  as  it 
seems  to  me,  that  it  is  not  essential  in  such  an  action  as  this  that  Railway  Co. 
the  transferees  should  be  parties.  The  relief  which  is  sought  is  Bowen,  L.J. 
not  really  a  relief  against  the  transferees  at  all ;  as  this  action  is 
launched,  relief  is  sought  only  against  the  company,  and  the 
Plaintiffs  say :  "  We  do  not  care  at  all  what  rights  you  have  or 
what  obligations  you  come  under  as  regards  the  transferees ;  you 
had  no  right  to  strike  our  names  out  of  your  books  as  stock- 
holders, and  you  are  bound  to  recognise  us  as  still  entitled  to 
the  amount  of  stock  which  you  have  transferred  out  of  our 
names."  The  case  is  quite  distinct  from  Cottam  v.  Eastern  Coun- 
ties Railway  Comjpany  (1),  for  in  that  case  relief  was  sought 
directly  against  the  transferee.  Mr.  Hawhins,  I  think,  at  last 
was  compelled  to  admit  that  as  the  action  was  framed  he  could 
hardly  say  that  the  transferees  were  necessary  parties.  A  judg- 
ment obtained  in  it  against  the  company  would  only  be  a  judgment 
inter  partes,  and  but  for  the  third  party  rule  would  not  bind  the 
transferees  if  they  chose  to  re- ventilate  the  question.  But,  then, 
he  contended  that  his  clients  had  under  that  rule  been  made 
parties  to  the  action  in  a  way  which  bound  them  by  the  result  of 
the  proceedings,  but  had  not  received  sufficient  protection  under 
the  third  party  rule,  nor  been  provided  with  adequate  machinery 
for  protecting  their  title.  That  obliges  us  to  consider  whether 
or  not  they  have  in  fact  received  adequate  protection  under  the 
third  party  rule.  As  to  whether  the  Appellants  were  rightly  or 
wrongly  brought  in  as  third  parties,  I  do  not  desire  to  express 
any  opinion  ;  they  were  so  brought  in,  and  they  submitted  to  it. 
They  might,  undoubtedly,  have  taken  the  course  of  applying  to 
discharge  the  order,  but  they  did  not  do  so.  Then  a  summons 
for  directions  was  taken  out  to  regulate  what  has  to  be  regulated 
when  a  third  party  is  brought  in — the  mode  in  which  the  ques- 
tions were  to  be  tried ;  so  as,  on  the  one  hand,  not  to  embarrass 
the  plaintiff  in  the  action,  and  add  to  the  expense  of  his  proceed- 

(1)  IJ.  &  H.  243. 
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0.  A.      mg,  and,  on  the  other  hand,  to  protect  the  interest  of  the  third 

1888       party  who  is  being  brought  in  that  he  may  be  bound  by  the 

Baeton     result  of  a  litigation  into  which  he  was  not  originally  introduced. 

^-  In  what  way  is  he  to  be  protected,  keeping  in  mind  that  the 
London  and  ^  ?       r  o 

NoETH     plaintiff  is  not  to  be  embarrassed  ?    Eule  53  enables  the  Judge 

"W^E  STERN  • 

Eailway  Co.  to  do  all  that  is  necessary.  If  he  thinks  it  right  he  may,  upon 
Bow^L.j.  such  terms  as  are  just,  permit  the  third  party  to  defend  the  action, 
but  it  would  not  be  reasonable  without  imposing  terms  to  give 
him  liberty  to  defend  the  action,  to  add  himself  as  a  defendant, 
and  to  embarrass  the  plaintiff  with  a  defendant  who  is  not  a 
necessary  party  to  the  action,  and  whose  introduction  into  the 
action  is  not  the  plaintiff's  work  but  the  defendant's.  Terms  were 
offered  by  the  learned  Judge  below  and  declined.  But,  then,  the 
rule  goes  further.  It  gives  the  Judge  power,  if  he  does  not  give 
liberty  to  defend  the  action,  still  to  give  liberty  to  appear  at  the 
trial  and  take  such  part  therein  as  appears  to  be  just,  that  is  to 
say,  the  third  party  may  go  to  the  trial  and  appear  by  his  counsel 
and  ask  leave  to  cross-examine  and  to  call  witnesses  if  he  makes 
out  a  case  for  so  doing.  The  rule  does  not  stop  there,  because 
it  authorizes  the  Judge  to  order  such  proceedings  to  be  taken, 
documents  to  be  delivered,  or  amendments  to  be  made,  and  give 
such  directions,  as  shall  appear  proper  to  the  Judge  for  having 
the  question  most  conveniently  determined.  What  other  protec- 
tion do  Mr.  Hawkins'  clients  want  ?  He  was  really  unable  to  make 
out  any  case  for  any  further  protection.  The  London  and  North 
Western  Bailway  Company  are  effectively  defending  this  action 
against  the  Plaintiffs.  If  Mr.  Hawkins  could  have  made  out 
that  it  was  a  sham  defence,  then  he  might,  of  course,  have  applied 
to  the  J udge,  and  applied  to  us  on^  appeal  to  let  his  clients  do 
what  was  not  being  effectively  done,  as  appears  to  have  been 
done  on  the  application  in  Witham  v.  Vane  (1).  But  no  sug- 
gestion is  made  that  the  company  are  not  effectively  defending, 
and  the  third  parties  have  no  right  to  dress  the  defence  in  some 
particular  way  which  pleases  their  eye,  if  their  interests  are 
being  substantially  maintained  by  the  railway  company.  They 
have  no  right  to  ask  for  any  discovery  or  liberty  to  deliver 
interrogatories,  unless  the  railway  company  are  failing  in  their 
(1)  49  L.  J.  (Oh.)  242. 
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duty  to  defend  the  action  effectively.    There  is  not  a  shadow  of      C.  A. 
a  case  that  they  are.    On  the  other  hand,  if  they  do  so  fail  1888 
Mr.  HaivMns'  clients  can  come  here,  because  there  is  no  doubt  that  barton 
liberty  is  reserved  to  him  to  make  any  application  to  the  Court  x^ondonand 
which,  owing  to  matters  subsequent  to  the  order,  may  turn  out  to  ^^^'^^ 
be  necessary  for  the  purpose  of  preventing  miscarriage  of  justice.  Eailway  Co. 
It  seems  to  me  that  the  third  parties  are  adequately  protected,   Bowen,  l.j. 
and  it  would  not  be  reasonable  for  the  Plaintiffs  to  be  hampered 
and  embarrassed  by  a  fresh  defence  delivered  on  behalf  of  a  third 
party  who  really  is  outside  the  action  so  far  as  the  Plaintiffs  are 
concerned,  or  to  be  interrogated  and  vexed  with  discovery  at  the 
instance  of  such  a  person.    If  necessary  to  the  purpose  of  justice 
it  will  be  done,  but  at  the  present  moment  there  does  not  appear 
to  me  to  be  any  such  necessity. 

Solicitors  for  Plaintiffs  :   Stephens  &  Stephens,  agents  for 
JBT.  Hand,  Macclesfield. 

Solicitor  for  Company  :  C.  H.  Mason, 

Solicitors  for  Third  Parties  :  Palmer,  Eland,  &  Go. 

H.  C.  J. 
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HOWAED  V.  PATENT  IVOKY  MANUFACTUEING 
COMPANY. 

[1886    H.  3584.] 

In  re  PATENT  IVOEY  MANUFACTUEING  COMPANY. 

Comj[)any — Contract  on  hehalf  of  intended  Company — Evidence — Ratification — 
New  Contract — Power  of  Directors — Mortgage  of  TJnjpaid  Capital — Borroiu- 
ing  Power — General  Power  controlled  hy  Special  Power, 

J.  entered  into  an  agreement  with  W.^  who  purported  to  act  on  behalf  of 
a  company  about  to  be  formed,  to  sell  certain  property  to  the  company. 
The  company  was  formed  shortly  afterwards  with  a  memorandum  and 
articles  of  association  containing  provisions  for  the  adoption  of  the  agree- 
ment by  the  directors  on  behalf  of  the  company  with  or  without  modifi- 
cation. At  meetings  of  the  directors  at  which  J.  was  present,  resolutions 
were  passed  adopting  the  agreement,  accepting  an  offer  of  J.  to  take  pay- 
ment of  part  of  the  purchase-money  in  debentures  instead  of  in  cash,  and 
directing  that  the  seal  of  the  company  should  be  affixed  to  an  assignment 
by  J.  to  the  company  of  leasehold  property  comprised  in  the  agreement, 
and  to  debentures  to  be  issued  to  J.  The  assignment  was  executed  by  J. 
and  sealed  by  the  company ;  the  debentures  were  issued  to  him,  and  the 
company  took  possession  of  the  leaseholds  and  carried  on  their  business 
thereon.  The  company  was  afterwards  wound  up,  and  the  liquidator  took 
from  J.  an  assignment  of  other  property  comprised  in  the  agreement ; — 

Held,  that  there  was  evidence  that  a  contract  was  entered  into  by  the 
company  with  J.  to  the  effect  of  the  previous  agreement  as  subsequently 
modified  by  the  acceptance  of  debentures  instead  of  cash,  and  that  there 
was,  therefore,  at  the  time  when  the  debentures  were  issued,  an  existing 
debt  due  from  the  company. 

In  re  Northuniberland  Avenue  Hotel  Company  (1)  considered  and  dis- 
tinguished. 

The  directors  of  a  company  were  authorized  to  mortgage  all  or  any  part 
of  the  company's  "  properties  and  rights  "  : — 

Held,  that  the  directors  had  power  to  mortgage  the  capital  of  the  company 
for  the  time  being  uncalled. 

Bank  of  South  Australia  v.  AhraJiams  (2)  distinguished. 

On  the  25th  of  April,  1885,  an  agreement  was  entered  into 
between  T.  B,  Jordan  of  the  first  part,  B.  E.  Commans  of  the 
second  part,  and  William  Wyher,  on  behalf  of  the  company  in- 
tended to  be  formed  as  thereinafter  mentioned,  of  the  third  part, 
whereby,  after  a  recital  that  a  company  was  about  to  be  formed 
(1)  33  Ch.  D.  16.  (2)  Law  Kep.  6  P.  C.  265. 


KAY,  J. 

1888 
Feb.  20. 
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under  the  Companies  Acts,  1862  to  1880,  with  the  name  of  the    KAY,  J. 
Patent  Ivory  Manufacturing  Company,  Limited,  it  was  agreed  that  1888 
Jordan  should  sell,  and  the  company  should  purchase,  a  certain  Howard 
invention  and  the  patents  for  the  same,  and  that  «^<5^<^^^        Patent  Ivory 
Commans  should  sell,  and  the  company  should  purchase,  certain  Manufac- 

^  ,  TURING 

leasehold  mills  and  hereditaments,  plant,  machinery,  stock-m-  Company. 
trade,  and  goodwill  particularly  described.    The  purchase-money  p^^^/j^^j^^ 
was  to  be  £36,500,  payable  as  to  £6500  in  cash  to  Jordan  and  Manufac- 
Commans  on  the  25th  of  June  then  next,  and  as  to  £30,000  by  Coa^Tny. 
the  allotment  to  them  or  their  nominees  of  fully  paid-up  shares. 

The  company  was  registered  on  the  29th  of  April,  1885.  By 
the  memorandum  of  association,  some  of  the  objects  for  which 
the  company  was  established  were  stated  to  be,  to  adopt,  ratify, 
and  carry  into  effect  (either  with  or  without  variation)  the  agree- 
ment of  the  25th  of  April,  1885 ;  to  acquire  the  invention, 
patents,  mills  and  premises,  plant,  machinery,  stock-in-trade,  and 
goodwill  above  mentioned,  and  other  property ;  and  to  borrow 
money  on  behalf  of  the  company,  and  mortgage,  sell,  and  dis- 
pose of  all  or  any  part  of  the  company's  properties  and  rights. 

The  articles  of  association  provided  as  follows: — (art.  3),  "the 
directors  shall  forthwith  adopt,  on  behalf  of  the  company,  the 
agreement  of  the  25th  of  April,  1885,  mentioned  in  the  memo- 
randum of  association,  and  shall  carry  the  same  into  effect,  with 
full  power  nevertheless  from  time  to  time  to  agree  to  any  modifi- 
cation thereof;  (art.  94),  the  management  of  the  business  and 
the  control  of  the  company  shall  be  vested  in  the  directors,  who, 
in  addition  to  the  powers  and  authorities  by  these  articles  ex- 
pressly conferred  on  them,  may  exercise  all  such  powers  and  do 
all  such  acts  and  things  as  may  be  exercised  or  done  by  the 
company,  and  are  not  hereby  or  by  the  statutes  expressly  directed 
or  required  to  be  exercised  or  done  by  the  company  in  general 
meeting :  but  subject  nevertheless  to  any  regulations  from  time 
to  time  made  by  the  company  in  general  meeting,  provided  that 
no  regulation  shall  invalidate  any  prior  act  of  the  directors  which 
would  have  been  valid  if  such  regulation  had  not  been  made ; 
(art.  95),  without  prejudice  to  the  general  powers  conferred  by 
the  last  preceding  article,  and  of  the  other  powers  conferred  by 
these  articles,  it  is  hereby  expressly  declared  that  the  directors 
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KAY,  J.    shall  have  the  following  powers :  (a),  to  execute  all  deeds  and 

1888       documents  which  they  from  time  to  time  think  necessary,  and 

Howard    for  that  or  any  necessary  or  advisable  purpose  to  use  the  common 

Patent  Ivory  ^^^^  company,  (h),  to  borrow  from  time  to  time,  on  behalf 

^TURiNG^'  company,  such  sums  of  money,  not  exceeding  in  the  whole 

Company,    at  any  one  time  £1000,  as  the  directors  think  necessary  or  ad- 

In  re  yisable :  also  to  raise  such  further  moneys  as  may  be  authorized 
Patent Ivory  ^  ^  ^  . 

Manxjfac-  from  time  to  time  by  resolution  of  any  general  meeting  of  share- 
cS^paSy.  holders  summoned  for  the  purpose,  (c),  to  secure  the  repayment 
of  any  moneys  so  borrowed,  together  with  interest,  by  debentures, 
mortgages, ....  or  otherwise,  and  generally  in  such  manner,  and 
upon  such  of  the  property  and  assets  of  the  company,  and  upon 
such  terms  and  conditions  as  the  directors  may  think  fit." 

At  a  meeting  of  the  directors  on  the  27th  of  May,  1885,  at 
which  Jordan,  who  was  a  director,  was  present,  it  was  resolved 
that  the  agreement  of  the  25th  of  April,  1885,  should  be  and 
the  same  was  thereby  adopted. 

At  a  similar  meeting  on  the  6th  of  June,  1885,  Jordan  again 
being  present,  it  was  resolved  that  in  consideration  of  Jordan's 
accepting  £3000  in  cash  and  £3500  in  debenture  stock  in  the 
company  bearing  interest  at  the  rate  of  6  per  cent,  per  annum 
(the  expression  "  debenture  stock"  being  apparently  used  by  inad- 
vertence instead  of  "  debentures"),  an  allotment  of  shares  should 
be  proceeded  with,  and  an  allotment  of  shares  to  Jordan  and  others 
was  then  made. 

At  a  similar  meeting  on  the  17th  of  June,  1885,  Jordan  again 
being  present,  the  minutes  of  the  last  meeting  were  read  and 
confirmed,  and  it  was  resolved  that  the  seal  of  the  company 
should  be  affixed  to  the  agreement  of  the  25th  of  April,  1885, 
and  to  the  deed  of  assignment  of  the  lease  of  the  premises  in 
WJiite's  Ground,  Bermondsey,  and  that  the  seal  of  the  company 
should  be  attached  to  thirty-five  debentures  of  £100  each  to  be 
given  to  Jordan  and  Commans  in  part  payment  of  their  cash  pur- 
chase-money of  £6500. 

The  deed  of  assignment  referred  to  in  the  minute  of  the  17th 
of  June,  1885,  v^'as  a  deed  whereby  the  leasehold  premises  men- 
tioned in  the  agreement  of  the  25th  of  April,  1885,  were  assigned 
to  the  company.    It  was  executed  by  Jordan  and  by  the  company 
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under  their  seal.    It  recited  the  original  lease  of  the  premises,    KAY,  J. 
the  assignment  of  them  to  Jordan,  the  assent  of  the  lessor  to  the  1888 
present  assignment,  and  that  Jordan  had  agreed  to  sell  the  pre-  Howaed 
mises  to  the  company  at  the  price  of  £200.    The  assignment  was  patent  Ivory 
expressed  to  be  made  in  pursuance  of  that  agreement.  Manufac- 

.  „  ,  .  ,      ,  ,   .  TUBING 

After  the  assignment  was  executed,  the  company  entered  into  Company. 

possession  of  the  leasehold  premises  and  carried  on  their  business  ^ 

Patent  Ivory 

thereon.  Manufac- 
In  pursuance  ol  the  last-mentioned  resolution  the  directors  Company. 
issued  to  Jordan  and  Commans,  or  their  nominees,  thirty-five 
mortgage  debentures  of  £100  each  under  the  seal  of  the  com- 
pany, bearing  interest  at  6  per  cent,  per  annum,  and  which  were 
expressed  to  be  a  charge  upon  the  company's  "  undertaking  and 
all  its  property  both  present  and  future,  including  its  capital 
for  the  time  being  uncalled." 

The  seal  of  the  company  was  never  in  fact  affixed  to  the  agree- 
ment of  the  25th  of  April,  1885. 

On  the  13th  of  September,  1886,  the  holders  of  the  thirty-five 
debentures  gave  notice  calling  in  the  principal  money  thereby 
secured. 

On  the  16th  of  September,  1886,  a  petition  for  the  winding-up 
of  the  company  was  presented ;  on  the  6th  of  November,  1886,  a 
winding-up  order  was  made,  and  an  official  liquidator  was  sub- 
sequently appointed. 

By  an  indenture  dated  the  3rd  of  March,  1887,  and  made 
between  Jordan  of  the  first  part,  the  company  of  the  second  part, 
and  the  liquidator  of  the  third  part,  reciting  the  agreement  of 
the  25th  of  April,  1885,  the  incorporation  of  the  company,  that 
the  last-mentioned  agreement  was  duly  adopted  by  the  company 
on  the  27th  of  May,  1885,  that  the  payment  of  cash  and  allot- 
ment of  shares  to  Jordan  as  afterwards  varied  was  agreed  to 
by  the  company,  and  the  grant  of  the  letters  patent,  Jordan  at 
the  request  of  the  liquidator  assigned  his  interest  in  the  letters 
patent  to  the  company. 

This  action  was  brought  by  one  of  the  holders  of  the  thirty-five 
debentures  on  behalf  of  himself  and  the  other  debenture  holders 
to  establish  and  enforce  their  securities,  and  on  the  31st  of  March, 
1887,  on  the  application  of  the  Plaintiff  and  Jordan  an  order  was 
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KAY,  J.    made  in  the  action  and  in  the  winding-up  of  the  company  that 
1888      the  following  issues  be  tried  :  (1)  whether  any  and  which  of  the 
HowAED    thirty-five  debentures  were  invalid ;  and  (2)  what  property  of 
Patent  ivoEY       company  was  charged  by  such  debentures. 
Manufac-       The  issues  now  came  on  for  trial. 

Company.       It  appeared  that  the  debenture-holders  were  all  directors  of 

In  re      the  companv  when  they  took  their  debentures. 
Patent  Ivoey  x     ./  ^ 

Manufac- 

TUEiNG        Byrne,  Q.C.,  and  Spence,  for  the  Plaintiff,  Jordan,  and  other 
Company.     _  ,  i    i  i 
 debenture  holders  : — 

By  the  constitution  of  the  company  the  directors  had  full 
power  to  adopt  the  agreement  of  the  25th  of  April,  1885,  with 
modifications.  They  did  adopt  the  agreement  with  the  modifica- 
tion that  Jordan  was  to  accept  payment  of  £3500  in  debentures 
instead  of  cash ;  and  thereby  the  company  entered  into  a  new 
contract  with  Jordan  on  the  terms  of  the  agreement  as  so  modi- 
fied. The  existence  of  such  a  contract  is  further  evidenced  by 
the  facts  that  the  company  and  the  liquidator  have  respectively 
accepted  assignments  of  the  property  comprised  in  the  agree- 
ment, and  that  the  company  has  had  possession  of  the  leasehold 
property  and  carried  on  business  thereon.  Such  cases  as  In  re 
Empress  Engineering  Company  (1)  and  In  re  Northumberland 
Avenue  Hotel  Company  (2)  are  distinguishable.  There  was  there 
no  sufficient  evidence  from  which  the  Court  could  infer  that  a 
new  contract  had  been  entered  into. 

[Kay,  J.,  referred  to  Gregory  v.  Mighell  (3)  and  Wilson  v. 
West  Hartlepool  Bailway  Company  (4).] 

It  follows  that  there  was  a  bond  fide  debt  due  from  the  com- 
pany at  the  time  when  the  debentures  were  issued,  and  that  they 
were  therefore  validly  issued. 

[They  referred  also  to  BlacMurn  Building  Society  v.  Cunliffe 
Brooks  &  Co.  (5).] 

Millar,  Q.C.,  and  L.  H,  Bosenthal,  for  the  Liquidator : — 

The  debentures  were  not  validly  issued,  because  at  the  time  of 

(1)  16  Cli.  D.  125.  (3)  18  Ves.  328. 

(2)  33  Ch.  D.  16.  (4)  2  D.  J.  &  S.  475. 

(5)  22  Ch.  D.  61. 
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their  issue  there  was  no  existing  debt  due  from  the  company.    KAY,  J. 
The  agreement  of  the  25th  of  x\pril,  1885,  made  before  the  com-  1888 
pany  was  formed  did  not  bind  the  company,  but  they  acted  Howard 
throughout  in  the  erroneous  belief  that  it  was  binding  on  them,  patent  Ivory 
There  is  no  evidence  from  which  the  Court  can  infer  any  inten-  Manufac- 

''  TURING 

tion  on  their  part  to  enter  into  a  new  contract.    In  re  Nortlmmher-  Company. 
land  Avenue  Hotel  Company  (1)  is  distinctly  in  point :  see  also  pati^tIvory 
the  observations  of  Jessel,  M.E.,  in  In  re  Empress  Engineering  Manufac- 

TURING 

Company/  (2).  Company. 

Even  if  there  was  an  existing  debt,  the  directors  had  no  power, 
without  the  assent  of  a  general  meeting  of  the  company,  to  issue 
debentures  beyond  the  amount  of  £1000.  The  debentures  there- 
fore can  only  be  valid  to  that  extent.  The  circumstance  that 
they  were  issued  in  respect  of  a  pre-existing  debt  cannot  affect 
the  question :  In  re  Inns  of  Court  Hotel  Company  (3) ;  Land- 
oivners'  West  of  England  and  South  Wales  Land  Drainage  and 
Inclosure  Company  v.  Ashford  (4) ;  Irvine  v.  Union  Banh  of 
Australia  (5).  \ 

The  debentures  are  invalid  so  far  as  they  include  unpaid 
capital :  Bank  of  South  Australia  v.  Abrahams  (6) ;  Stanley's 
Case{l). 

[They  referred  also  to  Wright  v.  Horton  (8).] 
Byrne,  in  reply  : — 

The  general  power  of  borrowing  conferred  on  the  directors  by 
the  memorandum  of  association  and  art.  94  of  the  articles  of 
association  is  not  cut  down  by  the  special  and  limited  power 
contained  in  art.  95.  In  the  cases  last  cited  the  directors  had 
merely  power  to  charge  the  "  property  "  or  "  funds  "  of  the  com- 
pany. Here  they  have  power  to  charge  the  "  properties  and 
rights  "  of  the  company,  including  therefore  the  right  to  call  up 
unpaid  capital. 

Kay,  J.  (after  referring  to  the  memorandum  and  articles  of 
association  of  the  company  as  above  set  out,  and  stating  the  facts 

(1)  33  Ch.  D.  16.  (5)  2  App.  Cas.  366. 

(2)  16  Ch.  D.  128.  (6)  Law  Eep.  6  P.  C.  265. 

(3)  Law  Rep.  6  Eq.  82.  (7)  4  D.  J.  &  S.  407. 

(4)  16  Ch.  D.  411.  (8)  12  App.  Cas.  371. 

YoL.  XXXYIIL  M  1 
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KAY,  J.    of  the  case,  and  observing  that  there  could  be  no  kind  of  doubt 

1888      that  the  leasehold  premises  were  assigned  by  Jordan  to  the  com- 

HowAED    P^^y     pursuance  of  the  arrangement  made  by  the  directors,  of 

whom  he  was  one,  in  his  presence  and  with  his  assent,  that  the 
Patent  Ivory  '  ^ 

Manufac-  company  should  adopt  the  agreement  made  by  Jordan  before 
Company,    the  company  had  been  formed,  continued  : — ) 

Patent  Ivory  "^^^  liquidator  now  comes  here  and  in  the  name  of  the  company, 
Manufac-  gays  :  "  It  is  quite  true  that  I  have  got  all  this  property  " — it  is 
Company,  very  nearly,  I  am  told,  all  the  property  comprised  in  the  agreement 
of  the  25th  of  April,  1885 — "  it  is  quite  true  that  the  directors  of 
the  company,  on  the  27th  of  May,  1885,  adopted  the  agreement 
by  resolution,  Mr.  Jordan  being  present  and  assenting  ;  and  it  is 
quite  true  that  the  agreement  with  Mr.  Jordan  was  varied  by 
inducing  him  to  take  instead  of  cash  a  certain  amount  of  his  pay- 
ment in  debentures,  and  thereupon  these  debentures  were  issued  ; 
now,  with  this  deed  of  assignment  in  my  hand,  which  I  have 
myself  obtained  from  Mr.  Jordan  since  the  winding-up,  I  say  that 
the  whole  thing  was  void,  and  that  these  debenture-holders  are 
entitled  to  nothing."  Well,  one  would  condemn  that,  if  it  were 
the  act  of  an  individual,  rather  strongly.  It  is  said  that  com- 
panies have  no  conscience ;  but  the  liquidator  of  a  company 
might  as  well  have  a  conscience,  when  acting  in  the  character 
of  an  officer  of  this  Court.  This  Court  does  not  allow  itself  to 
act  dishonestly,  and  a  more  thoroughly  dishonest  proceeding 
than  that  would  be,  I  cannot  well  imagine. 

But  it  is  said  that  I  am  bound  by  authority.  Now,  how  stands 
the  law  ?  It  has  been  settled  by  numerous  cases,  that  where 
a  company  takes  possession  of  landed  property  under  a  parol 
agreement,  without  having  executed  any  document  under  its 
seal,  or  any  writing  signed  by  an  agent  (such  as  would  satisfy 
the  well-known  provisions  of  the  37th  section  of  the  Companies 
Act,  1867),  such  company  may  be  just  as  much  bound  by  the 
equitable  rule  of  part  performance,  although  it  is  a  corporation,  as 
an  individual  may  be.  There  are  many  authorities  on  that  point. 
They  are  all  collected  in  the  work  of  Lord  Justice  Fry  on  Specific 
Performance  (1),  but  I  will  refer  to  one  case,  to  which  I  called 
the  attention  of  counsel  during  the  argument,  which  contains  the 

(1)  2nd  Ed.  p.  280. 


VOL.  XXXVIII.] 


CHANCEKY  DIVISION. 


163 


expression  of  the  opinion  of  one  of  the  most  eminent  Jndges  we     KAY,  J. 
have  had  of  late  years — the  late  Turner,  L.J.    In  the  case  of  1888 
Wilson  Y.  West  Hartlepool  Railway  Company  (1)  that  learned  Howard 
Jndge  says  (2) :  "  It  was  contended  on  their  part  that  companies  p^^rp^j^^  jyQj^y 
are  not  bound  by  acts  of  part  performance,  and  that  the  acts  Manufac- 

.  .  .  .  TURING 

which  have  been  done  in  this  case  furnish  no  equity  against  the  Co3ipaky. 

defendants,  because  they  are  acts  to  the  preiudice  of  the  defen-  ^  ^'^ 

.     .  .         Patent  Ivory 

dants  only,  and  not  of  the  plaintiff;  but  I  cannot  accede  to  either  Manufao- 

of  these  arguments.  Neither  of  them  is,  in  my  opinion,  consis-  Company. 
tent  with  the  principle  on  which  this  Court  proceeds  in  cases  of 
part  performance.  The  Court  proceeds  in  such  cases  on  the 
ground  of  fraud,  and  I  cannot  hold  that  acts  which,  if  done  by 
an  individual,  would  amount  to  a  fraud,  ought  not  to  be  so  con- 
sidered if  done  by  a  company,  nor  can  I  say  that  it  is  no  preju- 
dice to  the  plaintiff  to  have  been  permitted  to  take  possession 
on  the  faith  of  an  agreement,  and  afterwards  to  be  held  liable 
to  be  treated  as  a  trespasser  and  turned  out  of  possession  on  the 
ground  that  there  was  no  agreement.  There  is  authority  for 
saying  that  in  the  eye  of  this  Court  it  is  a  fraud  to  set  up  the 
absence  of  agreement  when  possession  has  been  given  upon  the 
faith  of  it."  That  is  a  very  distinct  decision  which,  so  far  as  I 
know,  has  never  been  departed  from,  that  the  rule  of  equity 
that  part  performance  will  take  a  case  out  of  the  Statute  of 
Frauds  applies  to  an  incorporated  company,  and  that  an  incor- 
porated company  which  comes  within  that  doctrine  of  part  per- 
formance is  just  as  much  bound  by  it  as  if  it  were  an  individual. 
In  the  same  case  there  is  (3)  a  summary  of  another  part  of  the 
law  to  which  I  have  often  had  occasion  to  refer :  "  Where  posses- 
sion has  been  given  upon  the  faith  of  an  agreement,  it  is  I  think 
the  duty  of  the  Court,  as  far  as  it  is  possible  to  do  so,  to  ascertain 
the  terms  of  the  agreement  and  to  give  effect  to  it." 

But,  then,  it  is  said  that  here  there  was  no  agreement  between 
the  company  and  Mr.  Jordan.  There  was  an  agreement  between 
Mr.  J ordan  and  a  person  who  professed  to  be  trustee  for  the  com- 
pany before  the  company  was  formed.  But  that  agreement,  it  is 
said,  is  completely  null  and  void,  and  could  not  be  ratified  by  the 

(1)  2  T).  J.  &  S.  475.  (2)  2  D.  J,  &  S.  492. 

(3)  2D.  J.  &S.  494. 

M  2  1 
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KAY,  J.    company,  and  under  the  circumstances  the  Court  cannot  infer 

1888       that  there  ever  was  an  agreement,  either  parol  or  otherwise, 

Howard    between  Mr.  Jordan  and  the  company.    The  authorities  for  that 

Patent  Ivory       some  well-known  cases,  all  of  which,  I  believe,  proceed  upon 

Manufac-   the  decision  in  Kelner  v.  Baxter  (1).     The  case  mainly  relied 

Company,    upon  is  In  re  Northumherland  Avenue  Hotel  Company  (2),  but  before 

In  re      proceedinsc  to  consider  that,  I  will  notice  another  in  which  the 
Patent Ivory  ^  ^ 
Manufac-   decision  was  m  favour  of  the  company — In  re  Empress  Engineer- 

CoMPANY.  Company  (3).  I  notice  that  for  this  reason,  that  the  late 
Master  of  the  Eolls,  Sir  George  Jessel,  in  giving  judgment  said  : 
"  The  contract  between  the  promoters  and  the  so-called  agent  for 
the  company  of  course  was  not  a  contract  binding  upon  the  com- 
pany, for  the  company  had  then  no  existence,  nor  could  it  become 
binding  on  the  company  by  ratification,  because  it  has  been  de- 
cided, and,  as  it  appears  to  me,  well  decided,  that  there  cannot  in 
law  be  an  effectual  ratification  of  a  contract  which  could  not 
have  been  made  binding  on  the  ratifier  at  the  time  it  was  made, 
because  the  ratifier  was  not  then  in  existence."  But  he  adds 
this :  "  It  does  not  follow  from  that  that  acts  may  not  be  done  by 
the  company  after  its  formation  which  make  a  new  contract  to 
the  same  effect  as  the  old  one,  but  that  stands  on  a  different  prin- 
ciple." That  is  to  say,  recognising  entirely  the  well-settled  law 
that  a  company  is  bound  by  acts  of  part  performance,  and  that 
when  you  find  a  company  in  possession  of  the  property  of  another 
person  you  are  bound,  if  you  can,  to  refer  that  possession  not  to 
trespass  but  to  contract,  and  as  Turner,  L.J.,  said  in  the  words  I 
have  quoted,  to  find  out,  if  you  possibly  can,  what  that  contract 
is,  the  Master  of  the  Kolls  excepts  from  the  judgment  which  he 
is  giving,  cases  of  that  kind  where  there  have  been  acts  of  a 
company  from  which  you  can  infer,  and  from  which  you  ought 
to  infer,  that  there  was  a  contract  by  the  company  after  its 
formation. 

Now  the  case  mainly  relied  upon,  namely.  In  re  Northumher- 
land Avenue  Hotel  Company,  is  certainly  one  of  very  consider- 
able difficulty ;  but  in  order  to  ascertain  whether  it  binds  me 
here  to  hold  that  there  was  no  contract,  I  must  see  whether  the 

(1)  Law  Rep.  2  C.  P.  174.  (2)  33  Ch.  D.  16. 

(3)  16  Ch.  D.  125,  128. 
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facts  were  the  same.    In  the  first  place,  I  must  observe  that  the     KAY,  J. 
question  whether  there  was  a  contract  betvveen  this  company  and  1888 
Mr.  Jordan  is  a  question,  not  of  law,  but  of  fact.    Am  I  bound  Howard 
because  in  one  case  the  Court,  upon  evidence  before  it,  came  to  p^^ent  Ivory 
the  conclusion  as  a  matter  of  fact  that  there  was  no  binding  Manufac- 

.  "  TURING 

contract,  to  hold  that  m  this  case  there  was  no  such  contract  r  Company. 

The  findina:  of  a  iury  upon  one  set  of  facts  does  not  bind  a  iury  ^'^ 

o  J    ^     r  ^  J    J  Patent  Ivory 

upon  another  set  of  facts ;  nor  does  the  finding  of  any  Court  Manufac- 
bind  another  Court  where  the  facts  are  not  the  same.  In  the  company. 
case  of  In  re  Northumberland  Avenue  Hotel  Company  (1)  the  " 
facts  were  these.  Wallis  having  negotiated  with  the  Metro- 
politan Board  of  Works  for  a  grant  to  him  of  a  lease  of  certain 
land  for  eighty  years  at  a  large  rent,  upon  his  erecting  certain 
buildings  within  a  specified  time,  entered  into  an  agreement 
in  writing  with  them  on  the  2nd  of  October,  1882.  But  before 
he  had  got  his  own  agreement,  an  agreement  dated  the  24th 
of  July,  1882,  had  been  entered  into  between  one  Nunneley  and 
Doyle,  "  as  trustee  for  and  on  behalf  of  an  intended  company, 
to  be  called  *  the  Northumberland  Avenue  Hotel  Company,  Limited,''  " 
which  recited  that  Nunneley,  as  agent  for  and  on  behalf  of  Wallis, 
had  agreed  to  grant  to  the  company,  and  that  Doyle,  on  behalf 
of  the  company,  had  agreed  to  take,  an  underlease  subject  to 
certain  conditions  for  eighty  years,  less  one  day  of  the  original 
lease.  The  agreement  contained  stipulations  like  those  in  ordi- 
nary building  agreements,  and  by  clause  23,  reciting  that  Wallis 
was  negotiating  for  further  plots  of  land,  the  company  purported 
to  agree  (for  they  were  not  then  in  existence)  to  become  lessees 
of  them  at  such  rent  and  upon  such  conditions  as  might  be  agreed 
upon  between  them  and  Wallis.  So  far  that  case  was  quite  like 
the  present  case.  The  contract  to  which  I  have  just  referred  was 
made  before  the  company  was  formed ;  of  course  it  could  not 
bind  an  unformed  company,  which  was  formed  afterwards.  The 
company  was  formed  the  next  day — the  25th  of  July.  The 
agreement  was  not  mentioned  in  the  memorandum  of  association, 
but  the  2nd  clause  of  the  articles  of  association  purported  to 
adopt  it,  and  provided  that  the  company  should  carry  it  into 
effect,  subject  to  any  modification  which  might  be  agreed  upon 

(1)  33  Ch.  D.  16. 
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KAY,  J.     between  Nunneley  and  the  company.    The  company  after  their 

1888       incorporation  did  not  enter  into  any  further  agreement  in  writing 

Howard    ^^^^  WalUs,  but  they  acted  on  the  agreement  of  the  24th  of  July, 

V.  1882,  that  is  to  say,  the  agreement  made  before  the  company  was 
Patent  Ivoey         ^  j  ^  o  ^  r  j 

Makufac-    formed.    The  company  took  possession  of  the  ground,  and  spent 

Com^Tny.    £40,000  in  building  upon  it.  There  was  no  note  or  memorandum 

In  re  of  contract  with  Wallis,  or  seal  on  behalf  of  the  company  after 
Patent  Ivoey 

Manufac-  their  incorporation.  Wallis  afterwards  commenced  an  action 
Company    against  the  company  for  specific  performance  of  the  23rd  clause  of 

  the  agreement  by  w^hich  they  were  to  take  certain  other  plots  of 

land  from  him.  This  action  was  compromised,  and  the  company 
agreed  to  accept  a  lease  of  the  additional  ground.  That  agree- 
ment did  not  refer  to  the  rest  of  the  contract  between  them. 
The  company  paid  the  rent  to  Wallis,  and  several  resolutions 
were  passed,  with  the  assent  of  Wallis,  purporting  to  modify 
some  of  the  terms  of  the  agreement  of  the  24th  of  July,  1882 ; 
but  none  of  these  modifications  were  carried  into  effect  by  means 
of  any  written  document. 

Now  I  confess  that  last  part  of  the  case  does  seem  to  me  to 
create  very  considerable  difficulty.  If  the  company  did  agree 
with  Wallis  to  modify  the  original  agreement  I  should  have 
thought  on  the  face  of  it — though  of  course  I  am  wrong — that 
there  was  enough  evidence  to  justify  the  Court  in  inferring  that 
they  had  entered  into  an  agreement  with  Wallis  to  the  same 
effect  as  that  original  agreement,  especially  when  you  couple  with 
that  the  fact  that  they  had  taken  possession  of  the  land.  How- 
ever, what  actually  occurred  was  this :  afterwards,  the  company 
did  not  get  sufficient  capital  to  enable  them  to  continue  their 
w^orks,  and  Wallis  served  them  with  notice  to  re-enter.  On  the 
13th  of  May,  1884,  the  Metropolitan  Board  of  Works,  the  ground 
landlords,  the  original  lessors  to  Wallis,  put  an  end  to  the  agree- 
ment with  Wallis,  so  that  the  property  was  entirely  recovered 
under  a  title  paramount  by  the  Metropolitan  Board  of  Works,  and 
they  resumed  possession.  Then  the  company  was  w^ound  up,  and 
Wallis  became  bankrupt,  and  the  trustee  in  bankruptcy  of  Wallis 
took  out  a  summons  to  be  admitted  a  creditor  for  damages  for 
breach  of  the  agreement.  The  thing  was  gone,  and  the  Court  had 
to  consider  whether  there  had  been  a  binding  agreement  under 
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the  circumstances  between  Wallis  and  the  company,  and  such    KAY,  J. 

breach  of  it  as  entitled  his  trustee  in  bankruptcy  to  prove  for  1888 

damages  against  the  company.    These  are  the  material  parts  of  Howard 

the  judgments.  Lord  Justice  Cotton  said  (1) :  "  But  it  is  said  that  patent  Ivory 

we  ought  to  hold  that  there  was  a  contract  entered  into  between  Manufac- 

the  company  and  Wallis  on  the  same  terms  (except  so  far  as  they  Company. 

Avere  subsequently  modified)  as  those  contained  in  the  contract      -fw  re 

Patent  Ivory 

of  the  24th  of  July,  1882.  In  my  opinion  that  will  not  hold.  It  Manufac- 
is  very  true  that  there  were  transactions  between  Wallis  and  the  compTny. 
company  in  which  the  company  acted  on  the  terms  of  that  con- 
tract  entered  into  with  Wallis  by  the  person  who  said  he  was 
trustee  for  them.  But  why  did  the  company  do  so  ?  The  com- 
pany seem  to  have  considered,  or  rather  its  directors  seem  to  have 
considered,  that  the  contract  was  a  contract  binding  on  the  com- 
pany. But  the  erroneous  opinion  that  a  contract  entered  into 
before  the  company  came  into  existence  was  binding  on  the 
company,  and  the  acting  on  that  erroneous  opinion,  does  not 
make  a  good  contract  between  the  company  and  Mr.  Wallis,  and 
all  the  acts  which  occurred  subsequently  to  the  existence  of  the 
company  were  acts  proceeding  on  the  erroneous  assumption  that 
the  contract  of  the  24th  of  July  was  binding  on  the  company.  In 
my  opinion  that  explains  the  whole  of  these  transactions.  The 
case  is  entirely  different  from  those  cases  which  have  been  re- 
ferred to,  where  the  Court,  finding  a  person  in  possession  of  land 
of  a  corporation,  and  paying  rent,  has  held  that  there  was  a  con- 
tract of  tenancy.  There  was  no  mode  of  explaining  why  the 
occupier  was  there,  except  a  tenancy,  unless  he  was  to  be  treated 
as  a  trespasser.  The  receipt  of  rent  by  the  corporation  negatived 
his  being  a  trespasser,  and  it  was  therefore  held  that  there  was  a 
tenancy.  Here  we  can  account,  and  in  my  opinion  we  ought 
to  account,  for  the  possession  by  the  company,  and  for  what  it 
has  done,  by  reference  to  the  agreement  of  the  24th  of  July,  which 
the  directors  erroneously  and  wrongly  assumed  to  be  binding  upon 
them."  Then  Lord  Justice  Lindley,  said  that  he  was  of  the  same 
opinion,  and  added  (2)  :  "  The  more  closely  the  case  is  investi- 
gated the  more  plainly  does  it  appear  that  there  never  was  any 
contract  between  the  company  and  Wallis.''  That  was  a  finding, 
(1)  33  Ch.  D.  20.  (2)  33  Ck  D.  21. 
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KAY,  J.    as  I  have  said,  of  fact.  Now,  am  I  bound  to  find  that  there  never 

1888       was  any  contract  as  a  result  of  the  facts  proved  in  the  present  case  ? 

Howard    Here  there  was  passed  in  Mr.  Jordan  s  presence  a  resolution  of  the 

Patent  Ivory  ^^^^^^      directors,  to  which  he  was  a  party,  adopting  this  agree- 

Manufac-   ment.    There  was  the  conveyance  by  Mr.  Jordan  of  the  leasehold 

Company,    property  comprised  in  the  agreement,  and  the  seal  of  the  com- 

In  re      pany  was  affixed  to  it — clearly  and  obviously  carrying  out  the 
Patent Ivory  • 
Manufac-   contract  between  Mr.  Jordan  and  the  company,  which  the  com- 

CoMPANY    P^^y  by  that  adoption  seem  to  me  distinctly  to  have  made.  There 

  were  no  such  facts  as  these  in  the  case  of  In  re  Northumberland 

Avenue  Hotel  Comi^any  (1).  Besides  all  that,  I  have  here  the  pay- 
ment of  part  of  the  price  in  debentures.  That  was  a  variation  of 
the  contract  made  by  distinct  agreement  with  Mr. /ortZa/i  after 
the  passing  of  a  resolution  for  the  issue  of  the  debentures,  con- 
temporaneously with  the  deed  by  which  Mr.  Jordan  assigned  part 
of  the  property  to  the  company.  After  the  winding-up  the  liqui- 
dator took  an  assignment  of  all  the  rest  of  the  property  of  which 
he  could  possibly  get  an  assignment,  in  pursuance  of  the  very 
same  arrangement.  Now  he  comes  to  the  Court  and  asks  the 
Court  to  say  that  there  never  was  a  contract  between  the  com- 
pany and  Mx.  Jordan,  He  says,  "True,  I  have  taken  from 
Mr.  Jordan  everything  I  could  possibly  get  from  him:  the  com- 
pany took  an  assignment  of  the  leasehold  premises  which  they 
have  held  ever  since  ;  I  have  treated  all  these  as  assets  of  the  com- 
pany, and  I  now  turn  round  and  say  that  there  never  was  such  an 
agreement."  Such  a  course  of  conduct  would  be,  as  I  have  charac- 
terized it  during  the  argument,  the  most  flagrant  dishonesty.  It 
is  saying  "  you  shall  not  be  paid  for  the  property  at  all."  I 
should  not  hold  that  unless  I  were  bound  by  authorities  very 
much  more  stringent  than  those  which  have  been  cited.  Nor  do  I 
think  that  any  branch  of  the  Court  would  hold  anything  of  that 
kind.  In  my  opinion  it  is  very  clear  that  there  was  a  contract 
between  Mr.  Jordan  and  the  company.  That  is  the  only  possible 
inference  I  can  draw  from  the  facts  which  I  have  stated.  There- 
fore, so  far  as  that  matter  goes,  I  think  it  is  perfectly  plain  that 
the  money  for  which  these  debentures  were  issued  in  payment 
was  due  at  the  date  when  the  debentures  were  issued,  because  I 

(1)  33  Ch.  D.  16. 
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am  quite  clear  that  this  contract  existed  on  the  17th  of  June,  1885,    KAY,  J. 
and  indeed  on  the  27th  of  May,  1885,  when  Mr.  Jordan  agreed  1888 
with  the  other  directors  that  the  contract  should  be  adopted  as  howakd 
between  himself  and  the  company.  Patent  Ivory 

Then  I  have  to  consider  certain  other  points  which  have  been  Manufac- 

TURING 

raised.    One  of  them  is  this.    It  is  said  that  these  debentures,  on  Company. 
the  face  of  them,  purport  to  bind  the  undertaking  and  all  the  pro-  ^^^^^^l^.^^^ 
perty  of  the  company  both  present  and  future,  including  the  Manufac- 
capital  for  the  time  being  uncalled,  and  it  is  said  that  that  is  in-  Company. 
valid.    The  authority  cited  in  support  of  that  proposition  is  the 
Bank  of  South  Australia  v.  Abrahams  (1),  in  which,  there  being  a 
power  to  directors  to  charge  the  property  of  the  company,  it  was 
held  that  that  did  not  authorize  them  to  include  in  such  charge 
future  calls  or,  in  other  words,  the  unpaid  capital  of  the  company. 
In  Stanley's  Case  (2),  which  was  there  approved,  there  was  a 
power  to  charge  the  property  and  funds  of  the  company.    But  in 
the  present  case  the  terms  of  the  memorandum  of  association, 
which  as  Lord  Cairns  said,  in  Ashhury  Railway  Carriage  and 
Iron  Comfany  v.  Biche  (3),  is  the  charter  of  the  company,  were 
these  :  "  To  borrow  money  on  behalf  of  the  company,  and  to  mort- 
gage, sell,  and  dispose  of  all  or  any  part  of  the  company's  pro- 
perties and  rights."    It  is  one  thing  to  say  that  the  power  of 
mortgaging  the  property  of  a  company  does  not  authorize  a  mort- 
gage of  that  which  at  the  time  was  not  its  property,  but  might 
thereafter  become  its  property ;  but  it  is  quite  another  thing, 
and  it  is  going  much  further,  to  say  that  a  power  to  mortgage  the 
rights  of  a  company  does  not  authorize  a  mortgage  of  a  right 
which  the  company  has  by  contract  to  call  up  the  uncalled 
capital.    In  my  opinion,  these  debentures  were  framed  rightly 
enough,  and  do  include  the  uncalled  capital. 

Now  it  has  not  been  denied  that  to  the  extent  to  which  there 
was  a  hond  fide  debt,  it  was  legitimate  to  issue  debentures  to  the 
creditor,  and  to  treat  that  as  a  borrowing.  That  has  been  de- 
cided in  several  of  the  cases  that  were  cited,  as  for  instance  In 
re  Inns  of  Court  Hotel  Company  (4)  and  Landowners  West  of 
England  and  South  Wales  Land  Drainage  and  Inclosure  Company 

(1)  Law  Kep.  6  P.  C.  265.  (3)  Law  Eep.  7  H.  L.  653,  668. 

(2)  4  D.  J.  &  S.  407.  (4)  Ibid.  6  Eq.  82. 
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KAY,  J.    V.  Asliford  (1).    I  iiave  no  doubt  that  is  the  law,  and  the  reason 
1888       for  it  is  quite  clear  and  obvious.    If  you  might  not  issue  deben- 
HowAKD    tures  to  a  creditor  under  a  borrowing  power  it  would  come  to  this, 
Patent  ivoBY  ^^^^        would  have  to  issue  debentures  to  the  bankers,  or  to 
Manufac-   somebody  else,  who  would  advance  the  money,  and  then  pay  that 

TUBING  *^  .  T 

Company,  money  over  to  the  creditor,  or  issue  debentures  to  the  creditor 
Pa  eVivory  ^®  lending  you  money  first  and  then  you  paying  it  back 

Manufac-   to  him.    Of  course  it  is  obvious  that  such  a  roundabout  proceed- 
CompTny.    i^ig      that  need  not  be  resorted  to,  and  the  Court  looks  to  the 
substance  of  the  matter.  Therefore  the  issue  of  debentures  under 
the  borrowing  power  to  a  person  who  is  already  a  creditor  of  the 
company  may  well  be  treated  as  a  proper  issue  of  debentures. 

But  then  a  very  much  more  serious  question  has  been  raised, 
and  that  is  this.  These  debentures  were  issued  by  the  directors, 
and  it  is  said  that  the  power  of  the  directors  to  issue  debentures 
is  limited,  and  the  limit  is  very  plain  when  you  look  at  article  95, 
which  is  as  follows.  The  directors  are  empowered  "  to  borrow 
from  time  to  time  on  behalf  of  the  company  such  sums  of  money, 
not  exceeding  in  the  whole  at  any  one  time  £1000,  as  the  directors 
think  necessary  or  advisable,  also  to  raise  such  further  moneys  as 
may  be  authorized  from  time  to  time  by  resolution  of  any  general 
meeting  of  shareholders  summoned  for  the  purpose."  So  that 
when  the  directors  have  borrowed  up  to  £1000,  and  there  are 
existing  loans  unpaid  to  that  amount,  the  borrowing  power  of  the 
directors  is  exhausted,  and  no  more  can  be  borrowed  without  the 
authority  of  a  general  meeting  of  shareholders.  Then  the  next 
clause  is,  "  To  secure  the  repayment  of  any  moneys  so  borrowed, 
together  with  the  interest,  by  debentures."  Therefore  the 
directors  could  only  issue  valid  debentures  for  moneys  borrowed 
by  themselves,  without  the  assent  of  a  general  meeting,  to  the 
extent  of  the  borrowing  power.  Beyond  that,  in  order  to  autho- 
rize themselves  to  borrow  and  to  issue  debentures,  there  must  be 
the  assent  of  the  general  meeting. 

[N'ow  in  this  case,  unfortunately  for  the  holders  of  these  deben- 
tures, they  are  all  directors,  and  therefore  the  well-known  autho- 
rities which  make  it  unnecessary  to  see  whether  the  internal 
regulations  of  a  company  have  been  observed  or  not  do  not  apply  ; 

(1)  16  Ch.  D.  411. 
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because,  of  course,  the  directors  must  be  taken  to  know  that  the    KAY,  J . 
internal  requirements  of  the  company  had  not  been  observed  in  1888 
the  case  of  these  debentures.    Accordingly,  I  am  very  sorry  to 

Howard 

say  that  I  cannot  treat  the  debentures  as  valid  to  the  extent  of  p^^ent  Ivory 

more  than  £1000.    How  that  sum  is  to  be  allotted  between  the  Manufac- 
turing 

different  parties  I  do  not  know.    I  have  heard  nothing  on  that  Company. 
point.    I  must  treat  the  issue  of  the  debentures  as  being  invalid  p^^^//^,QpY 
within  the  knowledge  of  the  directors  beyond  the  amount  of  Manufac- 
£1000.    There  must  be  a  declaration  that  the  first  ten  only  of  the 
thirty-five  debentures,  taking  them  according  to  their  numbers, 
are  valid. 

Solicitors :  Keddeij  Bay  Fletcher  ;  Saul  Solomon. 

C.  C.  M.  D. 


TURING 

Company. 


In  re  EXCHANGE  DEAPEEY  COMPANY.  kay,  j. 

1888 

Company — Winding-up — Shareliolder — Advances  heyond  Calls — Surplus  Assets  ■ — ^ 
— Interest  on  Advances — Advanced  ShareJiolders — Ordinary  Shareliolders     March  2. 
— Distrihution. 

Where,  upon  the  incorporation  of  a  limited  company,  it  is  provided  that 
a  shareholder  advancing  in  respect  of  any  of  his  shares  sums  beyond  the 
amount  actually  called  and  paid  up  shall  receive  interest  on  such  ad- 
vances, such  advanced  shareholder  is  entitled,  in  the  event  of  the  company 
being  wound  up,  and  there  being  surplus  assets  of  the  company  after  pay- 
ment of  debts,  not  only  to  be  repaid  the  amount  of  his  advances  together 
with  interest  thereon  up  to  the  date  of  the  commencement  of  the  winding- 
up,  but  also  further  interest  from  that  date  up  to  the  repayment  of  the 
advances. 

The  articles  of  association  of  a  limited  company,  whose  nominal  capital 
was  divided  into  £10  shares,  ratified  an  agreement  which  had  been  entered 
into  between  the  vendors  and  the  promoters,  by  which  it  was  agreed  that 
the  vendors  should  be  paid  partly  in  fully  paid-up  shares,  and  that  the 
holders  of  vendors'  shares  should  be  entitled  to  dividends  upon  so  much 
thereof  as  should  be  equal  to  the  amount  for  the  time  being  paid  up  on 
the  ordinary  shares,  and  also  to  interest  at  5  per  cent,  per  annum  upon 
such  amount  of  the  nominal  value  of  the  vendors'  shares  as  should  be 
equal  to  the  amount  for  the  time  being  not  called  up  on  the  ordinary 
shares. 

The  vendors'  shares  were  duly  issued  as  fully  paid  up,  but  on  the 
ordinary  shares  £7  only  per  share  was  called  and  paid  up.  On  the  com- 
pany subsequently  going  into  voluntary  liquidation,  the  assets  shewed  a 
surplus  after  payment  of  debts.    Out  of  this  surplus  the  liquidator  returned 
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to  the  holders  of  vendors'  shares  £3  per  share,  thus  equalizing  the  amounts 
paid  up  on  those  and  the  ordinary  shares. 

The  holders  of  vendors'  shares  also  received  out  of  the  surplus  assets,  on 
the  £3  per  share  so  returned,  interest  at  5  per  cent,  per  annum  up  to  the 
date  of  the  commencement  of  the  winding-up. 

Upon  the  question  whether  they  were  entitled  to  further  interest  from 
that  date  : — 

Held,  that  the  meaning  of  the  agreement  was  that  the  amount  paid  up 
on  the  vendors'  shares  beyond  the  amount  paid  up  on  the  ordinary  shares 
should  be  treated  as  an  advance  to  the  company  carrying  interest  at  5  per 
cent,  per  annum,  and  that  to  put  the  "  advancing  "  shareholders  on  an 
equality  with  the  ordinary  shareholders  in  dealing  with  the  surplus  assets 
in  the  winding-up  the  liquidator  must  give  effect  to  that  agreement  by  not 
only  repaying  the  £3  per  share,  as  capital  advanced,  with  interest  to  the 
date  of  the  commencement  of  the  winding-up,  but  also  by  paying  them 
further  interest  from  that  date  up  to  the  date  of  the  repayment  of  the 
£3  per  share ;  and  that  the  remaining  assets  should  be  distributed  among 
both  classes  of  shareholders  ^ar^^assi*. 

The  Exchange  Drapery  Company  (Limited)  was  incorporated  in 
1872  for  the  purpose  of  taking  over  and  working  a  drapery 
establishment  in  Sheffield,  the  nominal  capital  being  £45,000  in 
4500  shares  of  £10  each. 

The  articles  of  association  set  out  an  agreement,  made  on  the 
1st  of  August,  1871,  between  the  vendors  and  the  promoters  of 
the  company,  by  which,  after  provisions  that  the  promoters 
should  form  a  company  under  the  above  name  for  purchasing  the 
vendors'  business,  and  that  the  vendors  should  sell  to  the  com- 
pany their  business  premises  and  goodwill,  it  was  agreed  (clause  8) 
that  the  total  price  to  be  paid  by  the  company  to  the  vendors 
should  be  £20,500,  payable  (clause  10)  as  to  £15,000  by  the 
issue  of  1500  fully  paid-up  shares,  and  as  to  the  residue  by  cash 
instalments,  the  unpaid  purchase-money  to  carry  interest  at 
5  per  cent,  per  annum. 

Clause  11  provided  that  the  1500  shares  to  be  allotted  to  the 
vendors  should  be  called  and  marked  as  "  vendors'  shares,"  and 
that  "  the  vendors  or  other  the  holders  of  these  shares  shall  be 
entitled  to  dividends  upon  so  much  thereof  as  shall  be  equal  to 
the  amount  which  for  the  time  being  shall  be  paid  up  upon  the 
ordinary  shares  of  the  company,  and  shall  be  entitled  also  to 
interest  after  the  rate  of  5  per  cent,  per  annum  upon  such  amount 
of  the  nominal  value  of  the  said  shares  called  *  vendors'  shares ' 
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as  shall  be  equal  to  the  amount  for  the  time  being  not  called  up  KAY,  J. 
upon  the  said  ordinary  shares."  1888 

Clause  12  provided  that  the  1500  shares  should  be  divided      in  re 
between  the  vendors  individually  as  they  should  direct,  and  that  ■jfR^^Ry'^ 
the  "  dividends  "  on  such  shares  and  the  "  interest  "  for  the  time  Company. 
being  payable  in  respect  thereof  under  clause  11  should  not  be 
payable  for  the  first  five  years,  "  unless  and  until  the  holders  of 
the  other  or  ordinary  shares  in  the  company  shall  have  received 
a  dividend  equal  to  £10  per  cent,  in  each  year  of  the  said  term 
of  five  years  on  their  paid-up  capital  for  the  time  being." 

Art.  4  of  the  articles  of  association  ratified  the  agreement,  and 
art.  20  empowered  the  directors  to  receive  from  any  member  of 
the  company  all  or  any  part  of  the  money  unpaid  upon  any  share 
or  shares  held  by  him  beyond  the  sums  actually  called  for,  and 
upon  the  money  so  received  in  advance  to  allow  interest  at  such 
rates  and  times  as  they  and  the  member  paying  in  advance  should 
agree  upon. 

Of  the  4500  £10  shares  constituting  the  capital  of  the  com- 
pany the  1500  vendors'  shares  were  duly  allotted  as  fully  paid  up 
pursuant  to  the  agreement,  and  the  remaining  3000  shares  were 
issued  to  the  public,  but  only  £7  per  share  was  called  up  thereon. 

In  1887  resolutions  were  passed  for  the  voluntary  winding-up 
of  the  company,  and  a  liquidator  was  appointed.  The  liquidator 
realized  all  the  assets  of  the  company,  and,  after  making  due 
provision  for  all  its  debts  and  liabilities  and  the  expenses  of  the 
winding-up,  there  remained  a  considerable  surplus  for  distribu- 
tion among  the  shareholders.  Out  of  this  surplus  the  liquidator 
returned  to  the  holders  of  vendors'  shares  the  sum  of  £3  per 
share,  thus  reducing  the  amount  paid  up  upon  those  shares  to  £7 
per  share,  the  amount  paid  up  upon  the  ordinary  shares.  Under 
the  provisions  of  clause  11  of  the  agreement,  interest  at  5  per 
cent,  per  annum  up  to  the  13th  of  April,  1887,  the  date  of  the 
commencement  of  the  winding-up,  had  been  paid  to  the  holders 
of  vendors'  shares  in  respect  of  the  £3  paid  up  upon  their  shares 
beyond  the  amount  called  up  upon  the  ordinary  shares. 

The  question  then  arose  as  to  whether  the  owners  of  vendors' 
shares  were  entitled  to  a  further  payment  of  interest  from  the 
commencement  of  the  winding-up  to  the  date  of  the  refunding 
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to  them  of  the  £3  per  share.  The  question  was  raised  upon  a 
motion  by  the  liquidator  asking  "  that  it  might  be  determined 
whether  in  the  distribution  of  the  surplus  assets  of  the  company 
the  holders  of  the  1500  vendors'  shares,  upon  which  the  full  sum 
of  £10  was  credited  as  paid,  were  entitled  (after  receiving  £3 
per  share  upon  each  of  their  shares  with  interest  thereon  to  the 
13th  of  April,  1887),  before  any  repayment  was  made  in  respect 
of  the  other  shares  of  the  company  upon  which  £7  only  was 
credited  as  paid,  to  be  paid  interest  on  the  said  sum  of  £3  at 
5  per  cent,  per  annum  from  the  13th  of  April,  1887,  until  pay- 
ment of  the  said  sum  of  £3  per  share,  or  during  any  and  what 
period." 

Theobald,  for  the  Liquidator  : — 

The  holders  of  vendors'  shares  must  be  treated  as  having  paid 
£3  per  share  in  advance  of  calls,  and  the  question  is,  whether  on 
receiving  back  that  £3  per  share,  out  of  the  surplus  assets  of  the 
company,  they  are  not  also  entitled  to  a  further  payment  for 
interest  on  the  £3  from  the  commencement  of  the  winding-up. 
Under  clause  11  of  the  agreement  between  the  vendors  and  the 
promoters  of  the  company  the  holders  of  vendors'  shares  are 
entitled  to  interest  at  5  per  cent,  per  annum  upon  such  amount  of 
the  nominal  value  of  their  shares  as  shall  be  equal  to  the  amount 
uncalled-up  on  the  ordinary  shares,  that  is,  on  £3  per  share ;  and 
that  would  seem  to  constitute  a  debt  from  the  company  to  the 
holders  of  vendors'  shares  which  is  properly  payable  out  of  the 
assets  of  the  company :  Dale  v.  Martin  (1). 

Vernon  B.  Smith,  for  a  holder  of  ordinary  shares  : — 

The  proposal  is  that  interest  shall  be  paid  out  of  corpus,  but 
the  meaning  of  the  agreement  is,  as  shewn  by  clause  12,  that 
the  interest  shall  be  paid  out  of  profits  only,  "  interest "  being 
equivalent  to  "  profits."  The  holders  of  vendors'  shares  are  not 
entitled  in  the  winding-up  to  claim  what  is  in  the  nature  of  a 
preferential  dividend.  On  the  breaking-up  of  a  company  any 
surplus  assets  are  divisible  rateably  among  the  shareholders : 
Ex  parte  Maude  (2). 

(1)  11  L.  E.  Ir.  371.  (2)  Law  Eep.  G  Ch.  51. 
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Kay,  J.:—  KAY,  J. 

I  think  that  for  the  purpose  of  the  present  application  I  must 

treat  the  11th  clause  of  the  agreement  as  beins'  a  binding  clause,      In  re 

.  ^   T    .  .  .  Exchange 

and  the  question  is  what  is  the  meaning  of  it  ?    It  is  a  provision  Drapery 

that  certain  persons  who  have  paid  up  the  full  £10  a  share,  the 
ordinary  shares  not  having  been  paid  up  in  full,  shall  receive,  in 
respect  of  the  amount  which  they  have  paid  beyond  the  ordinary 
shareholders,  interest,  and  the  interest  is  given  in  these  terms : — 
[His  Lordship  then  read  the  11th  clause,  and  proceeded: — ■] 
Prima  facie  that  means  that  the  amount  paid  up  on  the  vendors' 
shares  beyond  the  amount  paid  on  the  ordinary  shares  shall  be 
treated  as  an  advance  to  the  company,  carrying  interest  at  5  per 
cent.  What  has  happened  is  that  the  company  has  been  wound 
up,  and  all  the  ordinary  creditors  have  been  paid.  I  quite  agree 
that  no  shareholder  can  come  and  say,  "  I  will  prove  for  interest 
in  competition  with  and  as  against  ordinary  outside  creditors." 
The  law  of  partnership,  which  has  been  adopted  in  the  winding-up 
of  companies,  is  against  that;  but  then,  the  creditors  having 
been  paid,  the  duty  of  the  Court  is  to  adjust  the  rights  of  the 
various  contributories  among  themselves. 

Now,  it  appears  that  the  creditors  have  been  paid,  and  that 
there  is  a  surplus  of  assets,  which  surplus  it  is  proposed  to  apply 
first  in  paying  back  to  the  advancing  shareholders,  as  I  will  call 
them,  the  amount  advanced  beyond  the  sum  paid  on  the  ordinary 
shares.  The  question  is  whether  the  payment  back  of  the  £3  per 
share  will  put  the  advancing  shareholders  on  an  equality  with  the 
ordinary  shareholders.  Having  regard  to  the  contract,  if  they 
receive  back  nothing  but  their  capital,  that  will  by  no  means  put 
them  on  an  equality  with  the  ordinary  shareholders.  If  the  mean- 
ing of  the  agreement  is  to  put  all  the  shareholders  on  an  equality, 
it  is  the  duty  of  the  Court,  in  dealing  with  the  surplus  assets,  to 
carry  out  that  agreement,  and  as  far  as  possible  to  preserve  and 
effectuate  that  equality.  I  do  not  see  how  that  can  be  done 
except  by  paying  back  to  the  advancing  shareholders  the  £3 
capital,  and  then  allowing  them,  out  of  any  moneys  that  remain, 
interest  at  5  per  cent,  on  the  capital  so  paid  back  from  the  date 
of  the  commencement  of  the  winding-up  to  the  date  of  the  pay- 
ment back.    When  that  has  been  done  all  the  shareholders  will 
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be  on  exactly  the  same  basis.  Whatever  assets  remain  will  then 
be  distributed  ]}ari  passu  among  all  the  shareholders. 

I  accordingly  make  an  order  for  payment  of  interest  on  the 
£3  paid  back  on  the  vendors'  shares,  and  I  allow  the  costs  of  all 
parties  out  of  the  assets. 

Solicitors :  Fattison,  Wigg,  &  Co.,  agents  for  Broomhead,  Wight- 
man,  &  Moore,  Sheffield  ;  Pritchard  &  Sons,  agents  for  Webster  & 
Styring,  Sheffield. 

a.  I.  F.  C. 


KAY,  J. 
1888 
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Drapery 
Company. 


In  re  DUGDALE. 
DUGDALE  V,  DUGDALE. 

[1888    D.  38.] 

Will — Absolute  Gift — Executory  Gift — Restraint  on  Alienation — Condition — 

Be^ucjnancy. 

A, testatrix  gave  certain  real  and  personal  estate  "upon  trust  for  my 
third  son,  J".,  liis  heirs  and  assigns;  but  if  my  said  son  should  do,  execute, 
commit  or  suffer  any  act,  deed  or  thing  whatsoever  whereby  or  by  reason 
or  in  consequence  whereof,  or  if  by  operation  of  law,  he  would  be  deprived 
of  the  personal  beneficial  enjoyment  of  the  said  premises  in  his  lifetime, 
then  and  in  such  case  the  trust  hereinbefore  contained  for  the  benefit  of 
my  said  son  shall  absolutely  cease  and  determine,  and  "the  estates  and 
premises  hereinbefore  limited  in  trust  for  him  "  should  go  and  be  held  in 
trust  for  his  wife,  or,  if  no  wife  then  living,  for  his  children  equally. 

J.  survived  his  mother,  and  was  still  living,  a  bachelor  : — 

Held^  that  he  took  an  absolute  interest  under  the  gift,  and  that  the 
attempted  executory  gift  over  was  void  for  repugnancy. 

Conditional  gifts  by  way  of  restraint  on  alienation,  discussed. 

Elizabeth  DUGDALE,  who  died  in  1866,  by  her  will  dated  j 

in  1865,  devised  and  appointed  certain  real  and  personal  estate  j 
"  upon  trust  for  my  third  son,  James  Boardman,  his  heirs  and 

assigns ;  but  if  my  said  son,  James  Boardman,  should  do,  execute,  ! 

commit  or  suffer  any  act,  deed  or  thing  whatsoever  whereby  or  by  I 

reason  or  in  consequence  whereof,  or  if  by  operation  of  law,  he  j 

would  be  deprived  of  the  personal  beneficial  enjoyment  of  the  j 

said  premises  in  his  lifetime,  then  and  in  such  case  the  trust  | 
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hereinbefore  contained  for  the  benefit  of  my  said  son,  James 
Boardman,  shall  absolutely  cease  and  determine,  and  the  estates, 
hereditaments,  money  and  premises  hereinbefore  limited  in  trust 
for  him,  and  also  any  and  every  other  share  of  property,  real  and 
personal,  which  may  survive  or  accrue  to  him  under  the  trusts  of 
this  my  will,  and  whereof,  by  reason  or  in  consequence  of  any 
such  act,  deed  or  thing  as  aforesaid,  or  by  operation  of  law,  he 
would  be  deprived  in  his  lifetime  of  the  personal  beneficial 
enjoyment,  shall  go  and  be  held  in  trust "  for  his  wife,  or,  if  no 
wife  then  living,  for  his  children  equally,  their  heirs,  executors, 
administrators,  and  assigns,  and  if  there  should  not  be  any  wife 
or  child  living,  then,  during  so  much  of  his  life  as  there  should 
be  a  want  of  any  such  wife  or  child,  the  rents  and  income  should 
be  accumulated  for  the  benefit  of  any  future  wife  or  children,  and 
so  much  as  could  not  legally  be  accumulated  should  be  paid  to 
the  persons  who  under  the  trust  thereinafter  declared  would  be 
entitled  thereto  James  Boardman  was  not  living;  "and  if  he 
shall  die  without  leaving  any  issue  of  his  body  him  surviving, 
the  estates,  hereditaments,  money  and  premises  hereinbefore 
limited  in  trust  for  him,  with  any  and  every  such  surviving  or 
accruing  share  as  aforesaid,  shall  go  and  be  held  in  trust  for" 
such  of  the  testatrix's  other  issue  as  he  should  by  deed  or  will 
appoint,  and  in  default,  in  trust  for  her  other  children  equally, 
their  respective  heirs,  executors,  administrators,  and  assigns; 
and  the  testatrix  declared  that  each  of  her  sons  should  during 
the  continuance  of  the  trust  thereinbefore  contained  for  his 
benefit  respectively  have  the  letting  and  full  management  of  the 
hereditaments  limited  in  trust  for  him  without  the  intervention 
of  the  trustees. 

The  will  had  previously  contained  similar  provisions  for  two 
other  sons  of  the  testatrix. 

James  Boardman  Bugdale  survived  his  mother,  and  was  a 
bachelor.  This  was  an  originating  summons  taken  out  by  him 
against  the  testatrix's  other  children  or  their  representatives,  and 
the  trustees  of  the  will,  claiming  a  declaration  that  he  was  entitled 
absolutely  to  the  property  devised  and  appointed  to  him,  upon 
the  ground  that  the  executory  devise  over  was  repugnant  and 
void. 
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Farwell,  for  the  Plaintiff: — 

The  rule  is  well  settled,  that  where  an  absolute  interest  is  once 
given,  a  gift  over,  if  the  legatee  disposes  of  his  interest,  is  void 
for  repugnancy :  Bradley  v.  Peixoto  (1)  ;  In  re  Machu  (2). 

The  gift  over  on  death  without  issue  is  only  part  of  the  gift 
over  on  alienation.  Had  it  been  otherwise  the  testatrix  would 
have  used  the  word  "  but "  and  not  "  and  "  in  introducing  it. 

A.  J.  Ghitty,  for  the  Defendants : — 

The  Plaintiff  is  not  entitled  absolutely  to  the  gift.  The  aliena- 
tion on  which  the  gift  over  arises  is  limited  to  his  life,  which 
distinguishes  the  case  from  Bradley  v.  Peixoto,  In  In  re  Machu 
the  gift  over  was  after  a  devise  of  the  legal  estate  in  fee :  here 
the  legal  estate  is  in  the  trustees,  and  the  gift  over  is  an  execu- 
tory limitation.  Such  a  limitation  is  good,  provided  it  does  not 
entirely  prevent  alienation.  The  rules  applicable  to  a  condition  in 
restraint  of  alienation  are  the  rules  applicable  to  the  present  case. 
A  condition  restraining  alienation  is  good  if  limited  in  respect  of 
time.  On  this  point  I  rely  on  the  opinion  of  the  "  eminent  con- 
veyancer "  quoted  in  Churcliill  v.  Maries  (3)  and  the  dicta  of  Sir 
G.  Jessel  in  In  re  Macleay  (4).  Again,  the  gift  over  on  involun- 
tary alienation  is  good,  and  is  severable  from  the  gift  over  on 
voluntary  alienation.  In  any  case,  the  gift  over  on  death  without 
issue  is  independent  of  the  previous  gift  over  on  alienation,  and 
is  co-ordinate  with  it.  The  testatrix  has  used  "  but "  and  "  and  " 
interchangeably  in  other  parts  of  the  will. 

Farwell,  in  reply,  cited  Brandon  v.  Bohinson  (5). 

[Kay,  J.,  referred  to  In  re  Bosher  (6)  and  Bochford  v.  Hach- 
man  (7).] 

1888.  March  22.    Kay,  J.  (after  reading  the  gift,  continued) : — 

James  Boardman  Bugdale  claims  this  property  upon  the  ground 
that  the  executory  devise  which  I  have  read  is  repugnant  and 
void. 

(1)  3  Ves.  324.  (4)  Law  Eep.  20  Eq.  186,  189. 

(2)  21  Ch.  D.  838.  (5)  18  Ves.  429. 

(3)  1  Coll.  441,  445.  (6)  26  Ch.  D.  801. 
(7)  9  Hare,  475. 
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There  is  no  doubt  that  a  condition  against  alienation  is  void  : 
€o.  Litt.  (1). 

The  difference  between  a  condition,  properly  so  called,  and  a 
conditional  limitation  or  an  executory  devise  is  that,  in  the  case 
of  a  condition,  the  estate  is  to  revert  to  the  grantor  or  his  heirs ; 
in  the  other  cases  it  is  limited  over  to  other  persons.  But  even 
in  the  case  of  a  condition  the  power  of  alienation  may  be  restricted, 
though  it  cannot  be  entirely  taken  away.  For  example,  a  con- 
dition not  to  alien  "  to  such  an  one,  naming  his  name,  or  to  any 
of  his  heirs,  or  of  the  issues  of  such  a  one,  &c.,  or  the  like,  which 
oonditions  do  not  take  away  all  powers  of  alienation  from  the 
feoffee,  &c.,  then  such  condition  is  good  "  :  LitL  (2). 

It  has  been  said  that  a  total  restriction  of  alienation  for  a 
limited  time  may  be  good.  During  the  argument  in  Churchill  v. 
Marks  (3)  an  eminent  conveyancer,  in  answer  to  a  question  put 
to  him  by  the  Court,  stated  his  opinion  to  be,  that  a  gift  to  A, 
in  fee,  with  a  proviso  that  if  A,  aliens  in  j5.'s  lifetime  the  estate 
shall  shift  to  B.,  is  valid. 

Such  a  limitation  might  not  deprive  A.  altogether  of  the  power 
of  alienation,  because  he  might  outlive  B.,  and  after  Bh  death 
his  power  of  alienation  would  not  be  interfered  with.  But  it  is 
to  be  observed  that  there  is  no  decision  to  this  effect,  and  the 
late  Mr.  Waley  in  a  note,  p.  88,  of  the  2nd  edition  (p.  Ill, 
3rd  edition),  3rd  vol.  of  Davidson's  Conveyancing,  to  which  my 
attention  has  been  called,  states  his  opinion  that  this  doctrine  is 
doubtful. 

In  Li  re  Macleay  (4)  there  was  a  devise  of  real  estate  to  one  in 
fee  "  on  the  condition  that  he  never  sells  it  out  of  the  family." 
This  was  held  to  be  a  good  condition  by  Sir  (r.  Jessel,  M.E.,  it 
being  a  limited  restriction  on  alienation.  The  decision  was  dis- 
sented from  by  the  late  Mr.  Justice  Pearson  in  In  re  Basher  (5), 
where  the  devise  was  to  the  testator's  son  in  fee,  with  a  proviso 
that  if  the  son,  his  heirs  or  devisees  should  desire  to  sell  the 
same,  or  any  part  thereof,  in  the  lifetime  of  the  testator's  wife, 
she  should  have  the  option  to  purchase  at  £3000  for  the  whole. 
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and  at  a  proportionate  price  for  any  part.  £3000  was  much  less 
than  the  value  of  the  estate ;  and  it  was  held  that  the  proviso 
amounted  to  an  absolute  restraint  on  alienation,  and  was  there- 
fore void,  although  the  restriction  was  limited  to  the  life  of  the 
testator's  widow. 

It  is  clearly  settled  that  a  gift  over  upon  an  attempt  to  alien 
an  absolute  interest  previously  given  is  as  void  as  a  condition. 
This  is  shewn  by  the  cases  of  Bradley  v.  Peixoto  (1) ;  Boss  v. 
Boss  (2) ;  Holmes  v.  Godson  (3),  in  which  Lord  Justice  Turner 
stated  that  the  law  is  the  same  both  as  to  gifts  of  real  and 
personal  estate ;  and  Shaw  v.  Ford  (4). 

In  Fearnes  Contingent  Eemainders  (5)  the  difference  between 
a  conditional  limitation  or  executory  devise  and  a  contingent 
remainder  is  discussed,  the  illustration  given  being  that  a  limi- 
tation to  the  use  of  A.  and  his  heirs  till  C.  returns  from  Borne, 
and  after  the  return  of  (7.,  to  the  use  of  B.  in  fee,  is,  in  a  deed,  a 
conditional  limitation,  in  a  will,  an  executory  devise.  But  a 
limitation  to  the  use  of  A.  until  G.  returns  from  Borne,  and  after 
the  return  of  6'.,  to  the  use  of  B.  in  fee,  is  a  contingent  remainder 
to  B.,  the  whole  fee  not  being  limited  to  the  use  of  A.  as  in  the 
former  case,  but  only  a  particular  estate  to  endure  till  the  return 
of  G.y  which  being  an  uncertain  period  such  particular  estate  is  a 
freehold,  and  consequently  the  limitation  to  B.  and  his  heirs  is 
a  contingent  remainder. 

In  the  same  work  (6)  it  is  said  that  limitations  defeating  a 
portion  of  an  estate  previously  given  "  are  properly  termed  con- 
ditional limitations,  to  distinguish  them  on  the  one  hand  from 
conditions,  of  which  only  the  grantor  or  his  heirs  can  take  advan- 
tage, and  on  the  other  from  remainders,  in  the  strict  and  proper 
sense  of  the  word  as  above  defined :  and  though  these  conditional 
limitations  are  not  valid  in  conveyances  at  common  law,  yet, 
within  certain  limits,  they  are  good  in  wills  and  conveyances  to 
uses." 

In  accordance  with  the  doctrine  as  thus  stated  by  Fearne  there 
are  a  series  of  decisions,  of  which  Brandon  v.  Bohinson  (7),  Well 

(1)  3  Yes.  324.  (4)  7  Ch.  D.  669. 

(2)  1  Jac.  &  W.  154.  (5)  lOth  Ed.  pp.  12,  15. 

(3)  8  D.  M.  &  G.  152.  (6)  Ibid.  15. 

(7)  18  Yes.  429. 
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V.  Grace  (1),  BocJiford  v.  HacJcman  (2),  and  Joel  v.  Mills  (3)  are 
examples,  which  decide  that  if  real  or  personal  estate  be  given 
to  A.  for  life,  with  remainder  to  B.  absolutely,  with  a  proviso 
that,  if  A.  should  attempt  to  assign,  his  life  estate  should  cease, 
such  a  proviso  is  read  as  a  limitation  to  A.  during  his  life  or 
until  he  should  attempt  to  assign,  and  upon  that  event,  or  after 
his  death,  over,  and  such  a  limitation  is  held  to  be  valid. 

The  result  is  that  a  limitation,  by  way  of  use  or  in  a  will,  to  A, 
until  he  attempt  to  alien,  and  on  that  event  to  B.  and  his  heirs, 
is  valid,  A.  taking  an  estate  of  freehold  which  only  endures  by 
the  terms  of  the  limitation  until  the  attempted  alienation,  and 
B.  taking  a  contingent  remainder.  But  a  limitation  to  J..  "  and 
his  heirs,"  but  if  he  attempt  to  alien,  to  B.  in  fee,  is  an  invalid 
gift  over.  So  also  where  the  limitation  is  to  A,  "  and  his  heirs  " 
until  he  attempt  to  alien,  and  thereupon  to  B.  and  his  heirs. 
This  is  as  clearly  a  conditional  limitation  as  the  other,  because  a 
fee  simple  endures  for  ever,  and  any  attempt  to  cut  it  down  must 
be  a  defeasance. 

The  general  law  is  that  a  defeasance,  either  by  condition  or  by 
conditional  limitation  or  executory  devise,  cannot  be  well  limited 
to  take  effect  in  derogation,  not  merely  of  the  right  of  alienation, 
but  of  any  of  the  natural  incidents  of  the  estate  which  it  is 
intended  to  divest.  Instances  of  this  are  given  in  Sir  Anthony 
Mildmays  Case  (4),  where  the  law  is  stated  thus :  "  If  a  man 
makes  gift  in  tail  on  condition  that  the  donee  shall  not  commit 
waste,  or  that  his  wife  shall  not  be  endowed,  or  that  the  husband 
of  a  woman  tenant  in  tail  after  issue  shall  not  be  tenant  by  the 
courtesy,  or  that  tenant  in  tail  shall  not  suffer  a  common  re- 
covery, these  conditions  are  repugnant  and  against  law,  because 
by  the  gift  in  tail,  he  tacitly  enables  him  to  commit  waste,  that 
his  wife  shall  be  endowed,  and  to  suffer  a  common  recovery. 
And  therefore  it  is  repugnant  to  restrain  it  by  condition,  for  that 
would  be  to  give  a  power,  and  to  restrain  the  same  power  in  one 
and  the  same  deed." 

As  I  have  shewn,  a  conditional  limitation  or  executory  devise 
is  subject  to  the  same  rule. 
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The  eyents  upon  wliich  the  executory  devise  in  this  case  is  to 
take  effect  seem  to  be,  1.  alienation,  and  2.  bankruptcy,  or  judg- 
ment and  execution.  The  alienation  contemplated  is  any  aliena- 
tion whatever  by  the  devisee,  not  limited  in  any  way.  This  is 
clearly  invalid.  With  respect  to  the  other  event,  bankruptcy  or 
judgment  and  execution  effect  an  involuntary  alienation.  Can 
a  fee  simple  estate  be  divested  by  an  executory  devise  on  that 
event  ?  The  liability  of  the  estate  to  be  attached  by  creditors 
on  a  bankruptcy  or  judgment  is  an  incident  of  the  estate,  and  no 
attempt  to  deprive  it  of  that  incident  by  direct  prohibition  would 
be  valid.  If  a  testator,  after  giving  an  estate  in  fee  simple  to  A.y 
were  to  declare  that  such  estate  should  not  be  subject  to  the 
bankruptcy  laws,  that  would  clearly  be  inoperative.  I  apprehend 
that  this  is  the  test.  An  incident  of  the  estate  given  which 
cannot  be  directly  taken  away  or  prevented  by  the  donor  cannot 
be  taken  away  indirectly  by  a  condition  which  would  cause  the 
estate  to  revert  to  the  donor,  or  by  a  conditional  limitation  or 
executory  devise  which  would  cause  it  to  shift  to  another  person. 
This  agrees  with  the  decision  of  Mr.  Justice  Chitty  in  In  re 
Machu  (1).  The  words  "  conditional  limitation  "  seem  to  be  used 
in  that  ease  not  in  the  sense  in  which  Fearne  and  Butler  employ 
them,  but  rather  to  describe  an  estate  upon  which  a  contingent 
remainder  might  be  limited.  According  to  the  illustrations 
which  I  have  given  from  '^the  definition  by  Fearne,  the  limitation 
in  In  re  Machu  would  be,  in  a  deed,  a  conditional  limitation 
defeating  a  fee  simple,  and  in  a  will  an  executory  devise. 

I  am  of  opinion  for  the  foregoing  reasons  that  the  executory 
devise  in  this  case  is  invalid  as  repugnant. 

It  was  attempted  to  distinguish  one  portion  of  it,  namely,  that 
which  begins  with  the  words  "  and  if  he  shall  die  without  leaving 
issue  of  his  body  him  surviving,"  and  it  was  argued  that  this 
gift  over  must  be  valid.  But  I  am  of  opinion  that  this  is  only  a 
portion  of  the  limitations  which  are  intended  to  take  effect  upon 
the  forfeiture  by  alienation  or  bankruptcy,  &c.,  and  not  other- 
wise. 

The  original  devise  is  in  trust  for  the  Plaintiff,  his  heirs  and 
assigns.  The  intention  to  defeat  this  must  be  as  clearly  expressed 

a)  21  Ch.  D.  838. 
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as  the  gift,  and  if  the  last  point  were  more  doubtful  than  I  think 
it  is,  the  Plaintiff  ought  to  have  the  beneiSt  of  the  doubt. 

It  is  consistent  with  the  practice  of  the  Court,  as  recognised  in 
Lady  Langdale  v.  Briggs  (1),  that  the  Plaintiff  should  have  a 
declaration  as  to  the  nature  of  his  interest  and  the  validity  of 
the  gift  over. 

I  must  declare  that  he  is  entitled  to  an  equitable  estate  in  fee 
simple  in  the  real  property  and  to  an  absolute  interest  in  the 
personalty  given  to  him,  and  that  the  attempted  executory  gift 
over  is  void. 


KAY,  J. 

1888 
In  re 

DUGDALE. 

DUGDALE 
V. 

DUGDALE. 


Solicitor :  F.  J.  Thairlwall,  agent  for  Ainsivortli,  Sanderson  & 
Hoivson,  Blachhurn. 


G.  I.  F.  C. 


In  re  HAMLET. 
STEPHEN  V,  CUNNINaHAM. 

[1888    H.  392.] 

Will—  Construction — Portions — Vested  Interest — Gift  over  on  Death  without 
^Heaving  any  Child  or  Children  surviving — Testator  ivhether  in  loco 
parentis  to  Grandchildren. 

The  artificial  rules  of  construction  adopted  in  Emperor  v.  Rolfe  (2),  and 
subsequent  cases' upon  settlements,  wliere  the  Court  has  overcome  express 
words  in  defeasance'  of  an  interest  which  by  previous  words  of  gift  was 
vested  in  a  child,  may  apply  to  portions  given  by  will  as  well  as  to  gifts  in 
settlements,  but  where  the  gift  by  will  is  not  one  of  portions  to  children  or 
persons  to  whom  the  testator  was  in  loco  parentis  the  words  of  the  will 
must  be  construed  according  to  their  grammatical  meaning. 

The  mere  circumstance  that  a  testator,  in  a  clause  providing  for  the 
maintenance  of  future  children  of  his  daughter  and  only  child,  who  was 
then  unmarried,  speaks  of  shares  previously  given  to  such  children  as 
"  portions,"  is  not  sufficient  to  shew  that  he  has  placed  himself  in  loco 
parentis  to  such  children. 

A  testator  gave  personal  estate,  and  the  proceeds  of  sale  of  real  estate,  to 
trustees  upon  trust  for  his  daughter  and  only  child  for  life,  and  after  her 
death  for  her  children,  who,  being  sons,  should  attain  twenty-one,  or  being 
daughters,  should  attain  that  age  or  marry,  with  a  gift  over  in  case  his 
daughter  should  "  happen  to  die  without  leaving  any  child  or  children  her 
surviving,  or  leaving  such  they  shall  all  die  without  having  obtained  a 
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jggg  them  him  or  her  surviving."    The  daughter  had  five  children.    They  all 

^  died  unmarried  in  her  lifetime,  and  only  two  of  them  attained  twenty- one. 

In  re  Upon  the  death  of  the  daughter  : — 

Hamlet.  ^^^^^  ^-^^^  ^-^^  g-^^  ^^^^  ^^^^  ^^^^^^ 

Stephen  Quaere,  whether  the  construction  would  not  have  been  the  same  if  the 
v. 

Cunningham.  instrument  had  been  a  settlement  instead  of  a  will. 

Adjouened  summons. 

John  Hamlet^  by  his  will,  dated  the  23rd  of  May,  1825,  gave  his 
real  and  personal  estate  to  trustees  upon  trust  to  sell,  and,  after 
payment  of  debts,  to  invest  the  residue  of  the  proceeds,  and  pay 
the  income  to  his  daughter,  Elizabeth  Ann,  during  her  life,  and 
after  her  death,  as  to  the  capital,  "in  trust  to  pay,  and  I  do 
hereby  give  and  bequeath  the  same,  unto  all  and  every  the 
children  and  child  of  her  my  said  daughter  Elizabeth  Ann,  who, 
being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall  attain  that  age  or  marry,  to 
be  divided  between  or  amongst  them,  if  more  than  one,  in  equal 
shares  and  proportions  (with  benefit  of  survivorship  between  and 
amongst  them  in  case  any  or  either  of  them  shall  happen  to  die 
without  having  obtained  a  vested  interest  therein),  and  in  case 
my  said  daughter,  Elizabeth  Ann,  shall  happen  to  die  without 
leaving  any  child  or  children  her  surviving,  or  leaving  such  they 
shall  all  die  without  having  obtained  a  vested  interest  in  the  said 
trust  moneys,  and  without  leaving  any  issue  them  him  or  her  sur- 
viving, then  "  the  testator  gave  the  said  trust,  moneys  to  William 
Bennett  and  Sarah  Goodwin  absolutely,  and  he  declared  that  in 
the  meantime,  and  until  the  vesting  or  payment  of  the  "  por- 
tions "  thereby  provided  for  the  children  of  his  said  daughter, 
the  trustees  should,  after  her  death,  apply  the  income  for  their 
maintenance. 

The  testator  had  no  child  except  his  daughter,  Elizabeth  Ann 
mentioned  in  his  will.  He  died  in  1825.  His  daughter  was 
then  unmarried.  In  1840  she  married  /.  W,  Cunningham;  she 
had  five  children,  of  whom  only  two,  viz.,  Charles  H.  Cunningham 
and  Elizabeth  II»  8.  Cunnhigham,  attained  twenty-one,  and  all 
died  unmarried  in  the  lifetime  of  their  mother.  On  the  11th  of 
January,  1881,  Elizabeth  Ann  Cunningham  died. 

Charles  H.  Cunningham  effected  a  mortgage  of  his  share  and 
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Cunningham. 


interest  under  the  will,  and  such  mortgage  became  vested  in  KAY,  J. 
Henry  B.  Cunningham.  1888 

This  summons  was  taken  out  by  the  trustees  of  the  will  against 
J.  W,  Cunningham  (who  was  the  legal  personal  representative  of 
Charles  H,  Cunningham,  and  also  of  Elizabeth  11.  8.  Cunningham), 
Henry  8.  Cunningham,  and  the  legal  personal  representatives  of 
William  Bennett  and  8arah  Goodivin,  asking  that  it  might  be 
determined  what  were  the  trusts  upon  which,  according  to  the 
true  construction  of  the  will,  the  proceeds  of  the  testator's  real 
and  residuary  personal  estate  ought  to  be  held  and  applied  from 
and  after  the  death  of  Elizabeth  Ann  Cunningham. 

Herbert  8tephen,  for  the  Plaintiffs,  the  trustees  of  the  will. 

Vaughan  Hawkins,  for  /.  W.  Cunningham,  and  Henry  8.  Cun- 
ningham:— 

The  two  children  of  Elizabeth  Ann  Cunningham  who  attained 
twenty-one  took  indefeasibly  vested  interests,  and  the  gift  over 
did  not  take  effect.  There  is  a  clear  primary  gift  to  children 
who  attain  twenty-one.  The  gift  over  was  intended  to  provide 
only  for  the  event  of  there  being  infant  children  living  at  the 
death  of  the  testator's  daughter,  and  must  be  read  as  subject  to 
the  interests  of  the  children  who  attained  vested  interests  under 
the  previous  gift,  that  is,  as  if  it  were  introduced  by  some  such 
words  as  *'  subject  as  aforesaid  "  :  In  re  Thomi:)son's  Trust  (1). 

The  word  "  leaving  "  in  the  gift  over  must  be  read  "  having  " 
or  "  having  had," — Maitland  v.  Chalie  (2) ;  Casamajor  v.  8trode  (3)  ; 
Kennedy  v.  8edgiuich  (4)  ;  Bythesea  v.  Bythesea  (5)  ; — so  as  to  pre- 
vent the  clear  primary  gift  from  being  divested,  according  to  the 
principle  of  Emperor  v.  Bolfe  (6)  ;  Powis  v.  Burdett  (7)  ;  Bwalloiv 
V.  Binns  (8) ;  Walker  v.  8impson  (9)  ;  Jeyes  v.  8avage  (10). 

[Kay,  J. : — But  here  the  words  are  "  leaving  her  surviving," 
which  makes  that  construction  more  difficult  :  Young  v. 
Turner  (11) ;  White  v.  Hill  (12).] 

(1)  5  De  G.  &  Sm.  667.  (7)  9  Ves.  428. 

(2)  6  Madd.  243.  (8)  1  K.  cfe  J.  417. 

(3)  8  Jur.  14.  (9)  Ibid.  713. 

(4)  3  K.  &  J.  540.  (10)  Law  Eep.  10  Ch.  555. 

(5)  23  L.  J.  (Ch.)  1004.  '      (11)  1  B.  &  S.  550. 

(6)  1  Ves.  Sen.  208.  (12)  Law  Eep.  4  Eq.  265. 
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KAY,  J.       In  Woodcoch  y.  Duke  of  Dorset  (1)  and  Currie  v.  LarJdns  (2) 
1888       the  same  difficulty  was  raised  by  the  use  of  the  word  "  survivor, 
ye  "the  Court  got  over  it. 

SraPHEN  [Kay,  J. : — Those  were  cases  of  settlements.  The  report  of 
Woodcoch  V.  DuJce  of  Dorset  was  corrected  in  Hoiv grave  v. 
Cartier  (3).] 

The  principle  applies  equally  to  gifts  in  wills  by  way  of  portion  : 
Jackson  v.  Dover  (4) ;  Farrer  v.  Barker  (5).  Young  v.  Turner  (6) 
was  not  a  case  of  portions,  which  the  present  case  is.  The 
testator  refers  to  the  shares  of  his  grandchildren,  as  "  portions  ;" 
by  his  will  he  in  effect  makes  the  marriage  settlement  of  his 
daughter  and  only  child,  and  he  has  thereby  placed  himself  m 
loco  parentis  to  her  future  children :  Ex  parte  Fye  (7) ;  Pym  v. 
Lockyer  (8). 

[Kay,  J.,  referred  to  Torres  v.  Franco  (9).] 

Eeference  was  also  made  to  ILallifax  v.  Wilson  (10),  Dalton  v. 
mil  (11),  Perfect  v.  Lord  Curzon  (12),  Selhy  v.  Whittaker  (13),  Day 
v.  Badcliffe  (14),  and  Wakefield  v.  Maffet  (15). 

E.  Beaumont,  for  the  representatives  of  Sarah  Goodwin : — 

The  gift  over  took  effect  on  the  death  of  Elizabeth  Ann  Cun- 
ningham. Young  v.  Turner  is  directly  in  point.  The  principle 
of  Emperor  v.  Bolfe  (16)  and  similar  cases  has  been  carried  far 
enough,  and  ought  not  to  be  extended:  Jeyes  v.  Savage  (17).  In 
all  the  cases  there  has  been  some  ambiguity  in  the  terms  of  the 
instrument  of  gift ;  here  there  is  none. 

[Kay,  J. : — My  difficulty  is  to  distinguish  this  case  from  Torres 
V.  Franco  (18).] 

That  was  the  case  of  a  settlement,  and  went  upon  the  ground 

(1)  3  Bro.  C.  C.  569.  (10)  16  Ves.  168. 

(2)  4:  D.  J.  &  S.  245.  (11)  10  W.  E.  396. 

(3)  3  Y.  &  B.  79.  (12)  5  Madd.  442. 

(4)  2  H.  &  M.  209.  (13)  6  Ch.  D.  239. 

(5)  9  Hare,  737.  (14)  3  Ch.  D.  654. 

(6)  1  B.  &  S.  550.  (15)  10  App.  Cas.  422. 

(7)  18  Yes.  140.  (16)  1  Yes.  Sen.  208. 

(8)  5  My.  &  Cr.  29.  (17)  Law  Kep.  10  Ch.  555. 

(9)  1  Russ.  &  My.  649,  (18)  1  Russ.  &  My.  649. 
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that  there  were  conflicting  clauses.    The  decision  is  not  satis-    KAY,  J. 
factory,  and  the  Court  is  not  bound  to  follow  it  in  construing  an  1888 
instrument  of  a  different  kind,  where  the  words  are  not  the  same.  re 
[He  referred  also  to  In  re  Ball  (1).] 

Stephen 

V. 

Bramwell  Davis,  for  the  representatives  of  William  Bennett,  Cunningham. 
adopted  the  same  arguments,  and  referred  to  ChadwicJc  v.  Green- 
all  (2),  and  in  In  re  Leader  s  Estate  (3). 

Vaughan  Hawlcins,  in  reply : — 

The  further  cases  cited  were  not  cases  of  portions. 

1888.  March  24.    Kay,  J.  (after  stating  the  provisions"  of  the 
will  and  the  facts  of  the  case  as  above  set  forth,  continued)  : — 

The  question  is,  whether  the  gift  over  upon  the  death  of  the 
testator's  daughter  Elizabeth,  without  leaving  any  child  her  sur- 
viving, has  taken  effect. 

On  the  grammatical  construction  of  the  will  I  should  come  to 
the  conclusion  that,  in  the  events  that  have  happened,  the  gift 
over  took  effect.  Elizabeth  has  died  "  without  leaving  any  child 
or  children  her  surviving."  The  other  branch  of  the  gift  over, 
in  my  opinion,  refers  to  the  death  without  issue,  under  twenty- 
one,  of  children  who  might  survive  her. 

It  is  argued  that  these  are  portions  given  to  Elizabeth's  chil- 
dren by  their  grandfather,  who  for  this  purpose  had  placed  him- 
self in  loco  parentis,  and  that  the  artificial  rules  of  construction 
adopted  in  Emperor  v.  Bolfe  (4),  and  a  long  series  of  subsequent 
cases  upon  settlements,  where  the  Court  has  overcome  express 
words  which,  taken  literally,  would  divest  an  interest  which  by 
previous  words  of  gift  was  vested  in  a  child,  apply  to  portions 
given  by  will,  as  well  as  to  cases  of  settlements.  I  cannot  deny 
that  this  doctrine  may  apply  to  gifts  by  will  in  certain  cases.  It 
was  so  decided  in  Farrer  v.  Barker  (5),  Jackson  v.  Dover  (6),  and 
In  re  Knowles  (7). 

But  has  any  decision  gone  so  far  as  to  disregard  such  express 

(1)  36  Ch.  D.  508.  (4)  1  Yes.  Sen.  208. 

(2)  3  Giff.  221.  (5)  9  Hare,  737. 

(3)  17  L.  R.  Ir.  279.  '   (6)  2  H.  &  M.  209. 

(7)  21  Ch.  D.  806. 
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KAY,  J.    words  of  gift  as  I  find  in  this  will  ?    Most  of  the  authorities  are 

1888       with  reference  to  a  limitation  in  a  settlement  in  trust  for  the 

In  re      parent  for  life,  then  to  children  who  attain  twenty-one,  and,  if 

Hamlet,  ^j^^  parent  die  without  leaving  children,  over.  If  children  attain 
Stephen 

V.  twenty-one,  and  all  die  in  the  parent's  lifetime,  the  Court,  to 
Cunningham.  pj,gygj^^  yested  interests  from  being  divested,  has  read  the 
word  "leaving"  as  though  it  were  "having"  or  "having  had," 
a  considerable  liberty  being  thus  taken  with  the  actual  words  to 
effectuate  what  the  Court  considers  to  be  the  paramount  inten- 
tion, in  a  marriage  settlement,  of  securing  portions  to  the  chil- 
dren who  live  to  attain  vested  interests  in  them. 

But  it  cannot  be  denied  that  some  of  the  cases  on  marriage 
settlements  have  gone  beyond  this.  Generally  speaking,  they 
are  all  cases  in  which  there  was  some  ambiguity  in  the  expres- 
sions used. 

In  Torres  v.  Franco  (1),  by  a  marriage  settlement  stock  was  to 
be  held  in  trust  for  the  husband  and  wife,  and,  if  the  wife  sur- 
vived, then  after  her  death,  if  there  should  be  any  child  or  chil- 
dren living  at  the  time  of  her  decease,  upon  trust  for  such  of  the 
said  children  as  should  attain  twenty-one  or  be  married,  as 
tenants  in  common,  and  if  there  should  be  but  one  such  child 
who  should  live  to  attain  that  age  or  be  married,  then  for  the  sole 
use  of  such  child,  the  dividends  of  the  apparent  share  of  an  infant 
to  be  applied,  after  the  mother's  death,  for  its  maintenance,  and 
in  case  the  mother  should  die  "  without  leaving  any  child  or 
children  at  the  time  of  her  decease,  or  in  case  there  shall  be  one 
or  more  such  children  or  child  then  living,  yet  all  of  them  shall 
die  under  the  age  of  twenty-one  years,  and  unmarried,"  then 
there  was  a  limitation  over.  Sir  J".  Leach  said  (2) :  "  The  gift  over 
is  not  to  take  effect,  unless  all  the  children  die  under  age  and 
unmarried.  This  is  inconsistent  with  the  clause  which  imports 
that  a  child,  to  take,  must  survive  the  mother,  and  where  clauses 
are  conflicting,  the  rational  presumption  is,  that  a  child,  attaining 
twenty-one,  takes  a  vested  interest." 

The  words  of  the  gift  over  in  that  case  resemble  those  in  the 
case  before  me.  I  confess  I  should  have  thought  that  the  gift 
over,  in  case  there  should  be  a  child  or  children  living  at  the 
(1)  1  Euss.  &  My.  649.  (2)  1  Euss.  &  My.  654. 
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mother's  death,  "  yet  all  of  them  shall  die,"  referred  only  to  such    KAY,  J. 
children  as  might  be  then  living  ;  but  it  was  not  so  construed.  1888 
Such  a  decision  seems  to  justify  the  words  of  Lord  Justice  Turner, 

in  Currie  v.  Larhins  (1),  that  where  in  the  first  part  of  the  I^^mlet. 

Stephen 

settlement  it  is  clear  that  children  are  to  take  vested  interests,  a 
gift  over,  if  they  die  in  the  lifetime  of  the  parents,  would  not 
divest  them. 

Ijoid  CottenJiam,  in  Whatford  v.  Moore  (2),  said  that  in  these 
cases  it  may  be  thought  that  Courts  have  gone  the  full  length 
that  is  justifiable,  and  that  the  cases  on  this  subject  are  so  little 
reconcileable  that  the  only  reasonable  course  is  to  lean  in  favour 
of  a  construction  which  includes  all  the  children,  if  the  instru- 
ment affords  fair  grounds  for  doing  so ;  but,  if  not,  to  give  effect 
to  the  plain  meaning  of  the  words  used. 

This  was  approved  by  Lord  Justice  Turner,  in  Farrer  v. 
Barker  (3),  which  was  a  case  under  a  will,  where  he  said  that, 
although  the  same  rule  of  construction  upon  this  subject  was 
applicable  to  wills  and  settlements,  yet  the  different  character  of 
the  instrument  was  a  circumstance  to  be  weighed ;  and,  in.  the 
case  before  him,  although  the  gifts  were  to  grandchildren  of  the 
testator,  there  was  nothing  to  shew  that  he  stood  in  loco  ])arentis, 
and  accordingly  the  Court  declined  to  apply  the  rule. 

In  Young  v.  Turner  (4)  there  was  a  devise  of  real  estate  in  trust 
for  the  testator's  niece  for  life,  and  after  her  death  to  her  issue, 
to  be  divided  at  twenty-one  or  marriage,  and  to  their  heirs  and 
assigns,  but  if  the  niece  should  die  leaving  only  one  child,  then 
to  that  only  child  in  fee ;  but  in  case  she  should  die  without 
leaving  any  issue  of  her  body  at  the  time  of  her  decease,  or  in 
case  all  such  issue  should  die  under  twenty-one  and  unmarried, 
there  was  a  gift  over.  The  niece  had  only  one  child,  a  daughter, 
who  attained  twenty-one  and  died  in  her  mother's  lifetime,  and 
it  was  held  that  the  gift  over  took  effect.  This  case  was  brought 
to  the  attention  of  Lord  Hatlierley,  in  White  v.  Hill  (5),  who  said 
that  it  would  be  much  more  difficult  to  turn  "  leaving  at  the  time 
of  her  decease  "  into  "  having  "  than  "  leaving  "  simply.  The 

(1)  4  D.  J.  &  S.  245,  255.  (3)  9  Hare,  737. 

(2)  3  My.  &  Cr.  270.  (4)  1  B.  &  S.  550. 

(5)  Law  Eep.  4  Eq.  265. 
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KAY,  J.  words  "  at  lier  decease  "  distinguish  the  case  from  In  re  Thompson^ s 

1888  Trust  (1). 

jv^g         The  result  of  these  decisions  is  that  these  words  in  a  will,  if 

Hamlet,  ^-^q  ^^^g^  -g  ^^j^  ^^^^^  q£  portions  to  children  to  whom  the  testator 
Stephen  •  •  • 

^,  was  in  loco  parentis,  would  receive  a  construction  according  to 

Cunningham,  ^j^eir  grammatical  meaning,  which  would  exclude  a  child  who 
attained  twenty-one  and  died  in  the  lifetime  of  the  tenant  for 
life.  But  in  a  settlement,  or  in  a  will  where  the  testator  was  in 
loco  parentis  to  the  children  intended  to  be  benefited,  the  gift 
over  might  either  be  differently  construed  or  disregarded. 

The  important  question  therefore  is,  was  the  testator  in  the 
case  before  me  in  loco  parentis  to  the  possible  children  of  his 
daughter  Elizahethy  who  did  not  marry  until  after  his  death  ? 
The  only  ground  for  suggesting  this  is  that  in  the  maintenance 
clause  he  speaks  of  the  shares  of  the  possible  grandchildren  as 
portions.  But  if  that  is  sufficient  to  place  the  testator  in  loco 
parentis  to  grandchildren,  not  one  of  whom  was  born  in  his  life- 
time, I  do  not  see  how  it  could  be  denied  that  any  gift  by  a 
testator  to  his  grandchildren,  or  any  settlement  under  which 
grandchildren  of  the  settlor  would  take  a  benefit,  would  put  him 
in  loco  parentis  to  such  grandchildren,  whether  he  ever  saw  them 
or  not. 

In  Ex  parte  Pye  (2)  Lord  Eldon  defines  "  locus  parentis "  as 
being  "  the  situation  of  the  person  described  as  the  lawful  father 
of  that  child."  This  definition,  which  is  little  more  than  a 
literal  translation,  is  adopted  by  Lord  Gottenham  in  Fowys  v. 
Mansfield  (3) ;  and  in  Fym  v.  Lochyer  (4)  the  same  learned  Judge 
said  that,  for  the  purpose  of  the  rule  against  double  portions, 
whether  the  donor  had  a^umed  the  office  of  a  parent  may  be 
proved  by  extrinsic  evidence,  such  as  the  general  conduct  of  the 
donor  towards  the  children,  or  by  intrinsic  evidence  from  the 
nature  and  terms  of  the  gift. 

In  Tucker  v.  Burrow  (5),  with  regard  to  the  presumption  of 
advancement,  Lord  Hatherley  said  thatdt  had  been  applied  to  the 
case  of  an  illegitimate  child,  a  grandchild  after  its  father's  death, 

(1)  5  De  a.  &  Sm.  667.  (3)  3  My.  &  Cr.  359,  367. 

(2)  18  Yes.  140.  (4)  5  My.  &  Cr.  29,  35. 

(5)  2  H.  &  M.  515. 
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and  a  person  towards  whom  the  purchaser  had  assumed  the  posi-  KAY,  J. 

tion  of  a  parent ;  but  he  repeats  a  question  of  Lord  Justice  1888 
Knight  Bruce,  "  Is  there  any  case  of  grandfather,  father  and  son, 

the  father  alive?"  ^^^i^^t. 

Stephen 

No  case  was  cited,  nor  do  I  know  of  any,  which  has  carried  the  v. 
doctrine  of  a  testator  placing  himself  in  loco  parentis  to  grand- 
children, objects  of  his  bounty,  by  the  mere  words  of  the  will, 
anything  like  so  far  as  I  am  asked  to  carry  it  in  this  case. 

I  decline  to  do  this  for  the  purpose  of  introducing  a  rule  of 
construction  which  does  violence  to  the  actual  words  of  the  will. 
In  one  of  the  last  cases  on  this  subject,  Je'i/es  v.  Savage  (1),  which 
was  the  case  of  'Sl  settlement,  the  Court  intimated  that  these 
authorities  had  been  carried  far  enough,  and  declined  to  apply 
the  rule  under  the  terms  of  that  deed.  I  confess  that  is  my  own 
opinion.  If  this  had  been  the  case  of  a  settlement,  in  construing 
which  the  paramount  consideration  of  making  a  provision  for 
children  of  the  marriage  who  attained  twenty-one  might  be 
allowed  to  control  words  of  defeasance,  the  true  principle  is  that, 
before  the  Court  can  do  so,  it  must  be  satisfied  that  there  is  an 
ambiguity  in  the  terms  of  the  instrument.  I,  on  the  contrary, 
am  satisfied  that  in  this  case  there  is  no  such  ambiguity,  and  I 
should  hesitate  long  before  I  applied  the  rule  to  the  words  I  have 
to  deal  with,  if  they  were  in  a  settlement.  This  is  not  the  case 
of  a  settlement,  but  of  a  will,  to  which  no  such  stringent  rule  is 
applicable. 

I  must  therefore  construe  these  words  according  to  their 
obvious  meaning;  and  I  accordingly  hold  that,  in  the  events 
that  have  happened,  the  gift  over  to  Wm.  Bennett  and  Sarah 
Goodwin  took  effect. 

Solicitors:   Prideaux  &  Sons;   T.  D.  Francis;  Munns  & 
Longden, 

(1)  Law  Eep.  10  Ch.  555. 

C.  C.  M.  D. 
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DE  KECHBERG  v,  BEETON. 

[1886    D.  2336.] 
Succession  Duty. 

By  the  will  of  X  ecclesiastical  leaseholds  for  lives  of  which  T.'s  was  the 
last,  were  settled  upon  trusts  for  Y.  for  life  and  over.  A.  having  acquired 
the  life  interest  of  Z".,  bought  the  reversion  in  the  leaseholds  from  the 
Ecclesiastical  Commissioners,  and  had  been  held  to  have  purchased  as- 
trustee  for  the  persons  entitled  under  the  will  of  X.  Part  of  the  land  was 
represented  by  a  sum  paid  into  Court  as  compensation  by  a  public  body 
which  had  taken  it  under  statutory  powers.  After  the  death  of  Y.  the  equit- 
able interest  under  the  will  of  X.  had  become  vested  absolutely  in  B.,  v/ho,. 
after  satisfying  A.^s  lien  for  purchase-money,  was  entitled  (inter  alia)  to 
the  fund  in  Court : — 

Held,  that  jS.'s  title  was,  for  purposes  of  duty,  a  title  acquired  under  the 
will  and  not  by  purchase,  and  that  succession  duty  was  payable  as  on  the 
death  of  Y,  as  predecessor. 

Fryer  v.  Morland  (V)  distinguished. 

PETITIOISr  for  transfer  to  the  Countess  de  Beehherg  of  a  sum  of 
£1652  Is.  Sd.  Consols,  standing  in  Court  and  representing  the 
purchase-money  and  compensation  for  lands  at  Fulham,  taken  by 
the  London  School  Board  in  1878 ;  and  for  carrying  into  effect 
the  compromise  of  an  action  brought  by  the  Countess  against  the 
Petitioners,  B.  J.  S.  Beeton  and  Elizaheth  Crowle. 

The  only  question  raised  was  whether  succession  duty  was 
payable  in  respect  of  this  sum  of  £1652  Is.  3(i.,  as  on  the  death 
of  Thomas  Heron  Yiscount  Banelagh  vii.,  under  the  following 
circumstances  : — 

The  lands  taken  by  the  London  School  Board  formed  part  of 
certain  leaseholds  at  Fulham  (part  of  the  Bishop  of  London's 
estate),  held  of  the  Ecclesiastical  Commissioners  under  a  renewed 
lease  of  May,  1825,  granted  by  the  Bishop  of  London  for  three 
lives,  of  which  the  last  expired  in  JSTovember,  1885. 

At  the  date  of  his  will  (August,  1814)  and  at  the  time  of  his 
death,  July,  1820,  Thomas  Yiscount  Banelagh  vi.,  the  testator, 
was  entitled  to  these  leaseholds,  and  by  his  will  he  devised  them 

(1)  3  Ch.  D.  675. 


CHITTY,  J. 
1888 
Fel.  4,  6. 
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to  trustees  on  trust  for  his  son,  Thomas  Heron  Yiscount  Bane-  CHITTY, 
lagh  VII.,  for  life,  with  remainders  in  favour  of  testator's  daughters  1888 
and  their  issue,  and  an  ultimate  remainder  in  favour  of  testator's  de  Rechbeeg 
right  heirs  in  fee.    [See  In  re  Lord  Banelaglis  Will  (1),  where  beeton. 

the  particulars  of  the  will  and  the  title  to  the  leaseholds  are  fully   

set  out.] 

The  testator,  who  died  in  July,  1820,  left  one  son,  Thomas 
Heron  Viscount  Banelagh  vii.,  and  three  daughters,  of  whom  the 
Countess  de  Bechherg  was  the  survivor. 

In  October,  1876,  Viscount  Banelagh  vir.  contracted  to  sell 
and  by  deed  of  the  24th  of  March,  1879,  conveyed  his  life  interest 
and  all  other  his  estate  and  interest  in  the  Fulham  leaseholds  to 
the  Petitioners  Beeton  and  Croivle, 

On  the  7th  of  August,  1879,  the  Ecclesiastical  Commissioners 
(in  whom,  subject  to  any  legally  subsisting  lease  thereof,  the 
property  had  become  vested  for  the  purposes  of  their  Acts),  in 
consideration  of  £2300  conveyed  the  reversion  in  fee  of  the 
Fulham  leaseholds  to  Beeton  and  Crowle  as  tenants  in  common,  but 
subject  to  such  trusts,  equities,  and  interests  as  then  affected  the 
leasehold  interest  under  the  will  of  May,  1825. 

In  1884  Beeton  and  Crowle  presented  a  petition  for  a  transfer 
and  payment  of  the  £1650  in  Court  and  accrued  interest  repre- 
senting the  purchase-money,  and  compensation  for  the  portions  of 
the  Fulham  leaseholds  which  had  been  taken  by  the  London 
School  Board. 

The  petition  was  heard  before  the  late  Mr.  Justice  Pearson  on 
the  29th  and  31st  of  March,  1884,  and  his  Lordship  held  that 
according  to  the  ordinary  doctrine  of  equity  it  was  impossible  for 
Beeton  and  Croivle  to  purchase  the  reversion  otherwise  than  as  trus- 
tees for  the  persons  interested  in  the  will  under  the  trusts  of  the 
will,  and  that,  subject  to  their  right  to  be  recouped  the  purchase- 
money,  they  were  only  entitled  to  an  order  for  payment  of  so 
much  of  the  fund  in  Court  as  represented  income  or  accumu- 
lations of  income,  and,  during  the  life  of  the  tenant  for  life 
(Viscount  Banelagh  vii.)  or  until  further  order,  to  the  interest 
upon  the  residue  of  the  fund.    (See  In  re  Lord  Banelagh's  Will.) 

(1)  26  Ch.  D.  590. 
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OHITTY,  J.     Thomas  Heron  Viscount  Ranelagli  vii.,  the  last  surviving  life 

1888      named  in  the  will  of  1825,  died  on  the  13th  of  November,  1885. 
De  Kechberg     The  Countess  de  Bechherg  was  the  surviving  daughter  of 
Beeton     Viscount  Banelagh  vi.,'and  by  an  order  of  the  25th  of  June,  1887, 
— •      made  by  Mr.  Justice  Ghitttj,  on  petition,  in  an  old  administration 
suit  of  Banelagh  v.  Banelagh,  it  was  declared  "  that  upon  the  true 
construction  of  the  will  of  Viscount  Banelagh  yi.  and  in  the  events 
that  had  happened  the  Countess  de  Bechherg  became  on  the  death 
of  Viscount  Banelagh  vii.  solely  entitled,  as  equitable  quasi 
tenant  in  tail,  to  the  hereditaments  at  Fulham,  held  on  leases  for 
life,  and  devised  by  and  remaining  subject  to  the  trusts  of  the 
said  will,  and,  subject  to  a  certain  agreement  (as  to  the  proceeds 
of  sale  of  certain  hereditaments  sold  to  the  Metropolitan  District 
Company),  to  the  moneys  representing  the  sale  of  such  of  them  as 
had  been  sold."    She  had  since  executed  a  disentailing  deed. 

In  December,  1886,  the  Countess  de  Bechherg  had  commenced  an 
action  against  Beeton  and  Mrs.  Growle  claiming  a  declaration  that 
they  were  trustees  for  her  of  the  land  taken  by  the  London  School 
Board,  subject  to  a  lien  thereon  in  their  favour  for  the  purchase- 
money  of  £2300  with  interest  from  the  13th  of  November,  1885, 
and  that  subject  to  such  lien  the  Plaintiff  was  absolutely  entitled 
to  the  sum  of  £1632  Is.  Sd,  in  Court ;  and  that  the  Defendants, 
on  payment  by  Plaintiff  (the  Countess)  to  them  of  the  £2300,  with 
interest,  might  be  ordered  to  convey  the  land  to  the  Plaintiff, 
and  concur  in  all  necessary  acts  for  procuring  the  transfer  and 
payment  to  the  Plaintiff  of  the  £1632  Is.  Sd»  in  Court. 

A  compromise  of  this  action  had  been  agreed  to  upon  the  terms 
(1)  that  the  £1632  Is.  Sd.  in  Court  should  be  transferred  to  the 
Countess ;  (2)  that  upon  payment  by  Beeton  to  the  Countess  of 
£200  (for  costs)  the  Countess  should  execute  to  Beeton  a  con- 
veyance and  release  of  her  equitable  interest. 

The  present  petition  was  presented  for  the  purpose  of  carrying 
this  compromise  into  effect,  and  for  payment  of  the  costs  of  the 
petition  under  sect.  80  of  the  Lands  Clauses  Consolidation  Act  by 
the  London  School  Board,  except  so  far  as  they  had  been  increased 
by  this  litigation  between  the  Countess  and  the  Petitioners,  and 
for  payment  to  the  Countess  of  the  fund  in  Court. 
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The  question  arose  whether  succession  duty  was  payable  as  on  CHITTY,  J. 
the  death  of  Lord  Banelagh  vii.  in  respect  of  the  fund  in  Court.  1888 

John  Cutler,  in  support  of  the  petition.  Kechberg 

Beeton. 

p.  F.  Smith,  for  the  London  School  Board,   

A.  E.  Bryden,  for  other  parties. 

J,  G.  Wood  for  the  Countess  de  Bechherg  : — 
Succession  duty  is  not  payable  in  respect  of  the  fund  in  Court, 
which  represents  the  value  of  the  reversion,  which  was  purchased 
for  value  by  Beeton  and  Mrs.  Crowle,  the  assignees  of  the  seventh 
Viscount's  life  estate,  from  the  Ecclesiastical  Commissioners,  and 
never  in  any  way  formed  part  of,  nor  was  it  derived  from,  the 
estate  of  the  sixth  Viscount. 

The  case  therefore  falls  within  the  rule  laid  down  in  Fryer  v. 
Morland  (1),  that  the  Act  does  not  apply  to  the  acquisition  of  a 
succession  by  bond  fide  purchase  for  valuable  consideration,  but 
only  where  it  is  acquired  by  gratuitous  title. 

Our  equity  is  an  equity  to  be  substituted  for  the  Petitioners,  as 
purchasers  of  the  reversion,  on  the  terms  of  recouping  them  what 
they  have  paid  to  the  Ecclesiastical  Commissioners. 

[Chitty,  J. : — Only  by  virtue  of  the  will  of  the  sixth  Viscount.] 
Although  our  equity  may  arise  under  that  will,  it  does  not 
make  the  sixth  Viscount  a  predecessor.  All  that  it  does  is  to  give 
us  a  right  to  be  substituted  for  the  actual  purchasers.  And  if 
those  purchasers  could  not  have  been  called  upon  to  pay*  succes- 
sion, how  can  any  liability  to  the  Crown  arise  out  of  the  circum- 
stance that  the  Countess  has  the  right  to  require  them  to  give  her 
the  benefit  of  their  purchase  on  the  terms  of  repaying  them  the 
amount  for  which  they  have  a  lien  ? 

[Chitty,  J. : — Beeton  and  Crowle  were  in  the  position  of  trustees 
in  relation  to  that  purchase.] 

They  were  merely  constructive  and  not  absolute  trustees.  And 
in  any  case  the  fact  that  the  reversion  has  been  acquired  for 
valuable  consideration  and  not  gratuitously,  relieves  the  Countess, 
who  stands  in  the  place  of  the  original  purchasers,  from  any  claim 
to  duty  under  the  Act. 

(1)  3  Cli.  D.  675. 
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CHITTY,  J.      VaugJian  HaivJcms,  for  the  Crown,  was  stopped. 
1888 

Chitty,  J. : — 

De  Kechbeeg 

^  ^-  Mr.  Beeton  and  Mrs.  Crowle  bought  the  reversion  of  property 

  which  was  held  under  leases  for  lives,  which  leases  for  lives  were 

subject  to  the  trusts  of  the  sixth  Viscount's  will.  If  Mr.  Beeton 
and  Mrs.  Croivle  had  bought  on  their  own  account,  and  had  been 
entitled  to  hold  on  their  own  behalf,  there  is  no  question  that 
succession  duty  would  not  have  attached.  But  it  cannot  be  con- 
tested, and  in  fact  it  is  admitted,  that  if  there  had  been  a  trust 
in  the  will  of  the  sixth  Viscount  out  of  his  estate  to  purchase  this 
reversion,  then  the  person  who  came  in  on  the  death  of  the  seventh 
Viscount  succeeded  to  the  estate  by  virtue  of  the  trusts  of  the 
sixth  Viscount's  will,  and  would  have  had  to  pay  duty  upon  that 
succession.  That  being  so  it  appears  to  me  that  the  circumstances 
of  this  case  bring  it  exactly  within  the  second  and  not  within  the 
first  class  of  cases  I  have  described.  Mr.  Beeton  and  Mrs.  Crowle 
could  not  hold  for  their  own  benefit.  Why  ?  Because  they  were 
affected  by  the  trusts  of  the  sixth  Viscount's  will.  It  is  said  that 
they  paid  the  money  themselves,  and  so  they  did,  because  they 
attempted  to  set  up  an  independent  title  for  themselves,  but  it 
was  decided  by  Mr.  Justice  Pearson  that  they  could  not  hold 
the  reversion  for  their  own  benefit.  The  reversion  was  acquired 
for  the  benefit  of  those  interested  under  the  sixth  Viscount's 
will ;  but  Mr.  Beeton  and  Mrs.  Crowle,  having  paid  the  purchase- 
money,  were  entitled  to  be  repaid,  and  unquestionably  they  had 
a  lien  for  the  amount  upon  the  reversion,  which  was  held  by 
Mr.  Justice  Pearson,  upon  the  facts,  to  be  part  of  the  testator's 
estate.  The  result,  therefore,  is,  that  although  there  has  been  some 
compromise,  the  details  of  which  are  immaterial,  Mr.  Beeton  and 
Mrs.  Crowle  were  entitled  to  be  paid,  and  have  been  paid,  through 
the  medium  of  that  compromise,  the  £2300  which  they  advanced 
as  purchase-money.  It  comes  exactly  to  the  same  thing  as  if 
there  had  been  a  trust  in  the  sixth  Viscount's  will  for  the  purchase 
of  the  reversion ;  and  so  the  duty  attaches. 

Solicitors  :   Ward,]  AspUn,  &  Taunton  ;  Eelder  &  Boherts  ; 
Gedge,  Kirly,  &  Millett;  Solicitor  to  Treasury, 

F.  G.  A.  W. 


VOL.  XXXYIII.]  CHANCEKY  DIVISION. 


197 


WILLS  V.  LUFF. 

[1881    W.  2953.] 

Receiver — Mortgagor  and  Mortgagee — Foreclosure  Absolute, 

After  judgment  for  foreclosure  absolute,  the  action  being  at  an  end,  the 
Plaintiff  cannot  obtain  an  order  for  the  appointment  of  a  receiver  of  the 
mortgaged  property,  even  though  the  conveyance  of  the  property  to  the 
Plaintiff  remains  to  be  settled. 

Motion. 

This  case  raised  the  question  whether  the  Plaintiff  in  a  fore- 
closure action,  after  judgment  for  foreclosure  absolute,  can  obtain 
an  order  for  the  appointment  of  a  receiver. 

The  action  was  brought  in  July,  1881,  against  the  Defendants 
G.  T.  B.  Luff  and  B.  H.  Van  Tromp  to  enforce  by  foreclosure  or 
sale  an  equitable  charge,  in  favour  of  the  Plaintiff,  under  a 
memorandum  dated  the  31st  of  March,  1880,  and  signed  by  the 
Defendant,  G.  T.  B.  Luff,  on  six  leasehold  houses  at  Fulham, 
held  under  a  lease  of  1878  for  a  term  of  97f  years  at  a  ground 
rent  of  £30  per  annum. 

The  Defendant  Van  Tromp  was  made  a  Defendant  to  the 
action  as  assignee  from  Luff  by  conveyance  of  the  23rd  of  Sep- 
tember, 1880,  of  the  leasehold  houses  for  the  residue  of  the 
term. 

On  the  15th  of  February,  1881,  Van  Tro^np  mortgaged  the 
property  to  an  insurance  company  for  a  sum  exceeding  its  value 
without  disclosing  the  existence  of  Plaintiff's  charge.  It  ap- 
peared, however,  that  in  the  circumstances,  which  were  some- 
what complicated,  the  priority  of  this  charge  over  that  of  the 
Plaintiff  was  not  disputed. 

The  action  came  on  for  trial  on  the  4th  of  June,  1883,  and,  on 
both  the  Defendants  submitting  to  such  judgment  as  Plaintiff 
was  entitled  to  on  his  claim,  a  personal  order  was  made  against 
Luff  for  payment  of  the  balance  due  under  the  charge  and  costs 
of  the  action,  with  a  direction  that  the  leasehold  houses  were 
charged  with  payment  of  the  amount,  and  the  usual  foreclosure 
judgment  nisi  against  the  Defendant  Van  Tromp, 


CHITTY,  J. 
1888 
March  16. . 
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CHITTY,  J.  By  order  of  the  8th  of  May,  1884,  a  day  was  fixed  for  payment 
1888  of  the  amount  due  under  the  judgment,  and  it  was  ordered  that 
■^^s  in  the  event  of  Van  Tromp  being  foreclosed  he  should  execute  to 
j^^^^      Plaintiff,  if  and  when  he  required  the  same,  a  proper  assignment 

  of  the  mortgaged  property,  subject  only  to  such  incumbrances  as 

might  be  entitled  to  priority  over  his  charge,  such  assignment  to 
be  settled  by  the  Judge  in  case  the  parties  differed. 

On  the  8th  of  August,  1884,  a  final  order  for  foreclosure 
absolute  was  made  against  Van  Tromjp. 

In  January  last  the  Plaintiff  had  taken  out  a  summons  for  the 
appointment  of  a  receiver  over  the  property  comprised  in  the 
order  for  foreclosure  absolute  (but  without  prejudice  to  the  right 
of  any  prior  incumbrancer),  and  that  the  tenants  might  be 
ordered  to  attorn  and  pay  their  rents  to  such  receiver,  and  that 
the  receiver  might  be  directed  out  of  the  rents  and  profits  to 
pay  the  ground  rent  and  to  perform  and  observe  the  covenants 
contained  in  the  superior  lease,  and  to  discharge  the  insurances 
and  other  proper  outgoings,  and  to  pay  the  balance  to  the 
Plaintiff. 

In  the  affidavit  in  support  of  the  application,  it  was  stated 
that  Van  Tromp  had  since,  and  notwithstanding  the  foreclosure 
absolute,  been  in  receipt  of  the  rents  and  profits,  and  was  apply- 
ing the  balance,  after  paying  certain  outgoings,  for  his  own 
purposes ;  and  also  that  the  insurance  company  (the  priority  of 
whose  mortgage  over  that  of  the  Plaintiff  was  not  now  disputed) 
was  not,  and  had  not  for  some  time  past,  been  in  possession  of 
the  mortgaged  property. 

The  Plaintiff  had  not  since  the  order  for  foreclosure  absolute 
applied  to  Van  Tromp  for  execution  of  an  assignment  of  the 
mortgaged  premises. 

The  summons  had  been  adjourned  into  Court  to  come  on  by 
way  of  motion. 

Sir  A,  Watson,  Q.C.,  and  Bowden,  in  support  of  the  motion: — 
The  object  of  this  application  is  to  obtain  the  benefit  of  our 
foreclosure  judgment  without  incurring  the  responsibility  which, 
if  we  were  to  take  possession  under  an  assignment  from  the  De- 
fendant Van  Tronip,  as  mentioned  in  the  order  of  May,  1884, 
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might  attach  under  the  covenants  entered  into  by  Van  Tromp  CHITTY, 
with  his  mortgagees,  including  the  covenants  to  pay  principal  1888 
and  interest,  and  to  perform  the  covenants  of  the  original  lease.  wills 
Although  it  will  be  said  that  final  judgment  has  been  given,  -^^'^^ 

the  cause,  so  long  as  anything  remains  to  be  done  under  the   

judgment,  is  still  "pending"  within  the  Judicature  Act,  1873, 
sect.  24,  sub-sect.  7,  so  as  to  give  the  Court  jurisdiction  to  make 
the  order :  Salt  v.  Cooper  (1). 

[Chitty,  J. : — The  difficulty  is  that  the  receiver  will  be 
appointed  in  the  action  when  it  is  at  an  end.  Neither  I  nor  m}^ 
Chief  Clerk  ever  heard  of  such  an  order,  and  I  am  told  by  the 
Registrar  that  he  has  never  drawn  up  such  an  order.  The 
receiver  will  account  to  you,  but  how  can  he  be  discharged  now 
that  the  action  is  at  an  end.  Why  do  you  not  take  out  a 
summons  for  a  conveyance  ?] 

Until  the  proper  form  of  conveyance  is  settled  it  cannot  be 
said  that  the  action  is  at  an  end,  as  the  Defendant  has  still  some 
estate,  interest  or  title  remaining  in  him,  and  he  can  distrain 
upon  the  tenants.  We  submit  that,  by  analogy  to  the  practice 
of  appointing  a  receiver  by  way  of  equitable  execution  in  the 
case  of  a  judgment  creditor,  the  Court  has  jurisdiction  to  make 
the  order  so  as  to  realise  for  the  Plaintiff  the  fruits  of  his  fore- 
closure judgment  which  are  not  otherwise  available. 

Bomer,  Q.C.,  and  A,  dB.  Terrell,  for  the  Defendant  Van 
Tromp,  submitted  that  the  Judicature  Acts  had  in  no  way  en- 
larged the  equitable  jurisdiction  of  the  Court.  The  Defendant 
has  been  receiving  the  rents  not  for  his  own  benefit,  but  as  agent 
of  his  mortgagees,  the  insurance  company. 

Sir  A.  Watson,  in  reply. 
Chitty,  J. : — 

The  Plaintiff  has  obtained  a  foreclosure  decree,  which  was 
afterwards  made  absolute.  That  being  so,  all  that  remains  to  be 
said  is  that  the  action  is  at  an  end,  with  the  exception  of  the 
settlement  of  a  conveyance  by  the  Judge,  if  the  parties  differ. 

(1)  16  Gh.  D.  544. 
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Luff. 


CHITTY,  J.  It  is  the  Plaintiff  wlio  lias  the  right,  if  he  requires  a  conveyance, 
1888  to  take  proceedings  in  order  to  obtain  it.  For  reasons  which  are 
-^^^s  obvious  in  the  present  case,  the  Plaintiff  does  not  proceed  with  that 
part  of  the  existing  order.  Subject  to  that  one  matter  the  suit  has 
been  worked  out.  The  Court  has  no  power  to  add  to  a  foreclosure 
decree.  The  decree  is  in  itself,  when  made  absolute,  final,  subject 
to  this,  that  even  after  the  absolute  decree  has  been  made  the 
Court,  in  a  proper  case,  within  a  short  and  reasonable  time,  may- 
allow  further  time,  on  the  conditions  which  it  always  imposes,  for 
the  purpose  of  letting  in  the  Defendant  to  redeem.  Subject  to 
that  observation,  the  action  is  at  an  end.  The  Plaintiff  here  asks 
for  a  receiver,  and  justifies  his  application  on  the  analogy  of  equit- 
able execution,  but  to  place  this  case  on  that  analogy  is  erroneous. 
Equitable  execution  is  a  process  which  the  Court  allows  for  the 
purpose  of  enabling  a  judgment  creditor  to  obtain  payment  of 
his  debt,  when  the  position  of  the  real  estate  is  such  that  ordinary 
execution  will  not  reach  it.  The  process,  which  was  formerly 
the  process  of  the  Court  of  Chancery,  by  appointment  of  a  re- 
ceiver, is  one  that  will  reach  many  things  which  cannot  be  taken 
in  execution,  and  the  appointment  of  a  receiver,  therefore,  is  a 
form  of  equitable  execution.  But  receiver  of  what  ?  Kot  re- 
ceiver of  the  subject-matter  of  the  action,  but  receiver  of  some 
portion  of  the  Defendant's  property  which  is  charged  already  with 
payment  of  the  judgment  debt,  but  which  there  is  difficulty  in 
reaching.  He  is  a  receiver,  not  of  lands  or  of  rents,  but  of  the 
Defendant's  interest,  and  nothing  else,  and  it  is  confined  to  that. 
That  is  a  simple  mode  of  equitable  execution.  Here,  however, 
there  is  no  judgment  upon  which  execution  can  go. 

There  is  no  judgment  against  the  Defendant  Van  Tromp  that 
he  should  pay  this  money.  The  circumstances  of  the  case  are 
such  that  the  judgment  against  him  was  a  judgment  for  fore- 
closure absolute.  There  is  nothing  in  the  judgment  of  the  late 
Master  of  the  Kolls  in  Salt  v.  Cooper  (1),  nor  is  there  anything 
in  the  Judicature  Acts  which  would  warrant  me  in  saying  that  the 
judgment  has  not  been  worked  out.  In  my  opinion  it  has  been 
worked  out  subject  to  the  point  which  I  have  already  mentioned. 
I  do  not  say  whether  the  Plaintiff  could  not  obtain  an  order  far 

(1)  16  Ch.  D.  544. 
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possession.   I  propose  to  leave  that  question  entirely  open,  with-  CHITTY,  J. 
out,  however,  encouraging  the  Plaintiff  to  ask  for  it,  because  he  1888 
has  taken  that  kind  of  judgment  which  I  am  afraid  he  appre-  Wills 
hends  will  not  work  at  all  for  his  benefit.     He  is  under  the  j^^^^ 

impression  that  covenants  would  have  to  be  inserted  in  the  as-   

signment  which  would  be  very  burdensome,  and  that  he  would 
have  to  pay  very  large  charges  in  favour  of  persons  not  parties 
to  the  action,  so  that,  in  fact,  he  would  get  nothing  whatever  out 
of  the  judgment.  I  am  not  at  liberty  to  enlarge  the  scope  of  the 
judgment.  I  must  let  that  remain  as  it  stands.  There  are,  to 
my  mind,  some  difiiculties  with  regard  to  making  an  order  for 
possession,  but  I  leave  that  question  open  and  altogether  un- 
prejudiced. I  can  find  no  analogy  or  ground  whatever  for 
acceding  to  the  application  which  is  now  made.  As  between  the 
Plaintiff  and  Defendant,  the  Defendant  has  no  right  to  the  rents 
whatever,  and  as  between  them  there  is  this  peculiarity,  that  if 
the  order  for  a  receiver  were  made,  the  receiver  would  be  the 
Plaintiff's  receiver,  for  he  would  not  have  to  account  for  any- 
thing to  the  Defendant.  I  should  be  making  an  order  for  a 
receivership,  as  it  were,  in  the  air.  The  Plaintiff  is,  in  fact,  ask- 
ing for  a  receivership  order  against  himself,  in  respect  of  the 
interest  which  is  all  vested  in  him.  I  decline  to  say  anything 
as  to  the  merits  of  the  case,  for  the  question  before  me  is  a  purely 
technical  one.  Whether  Mr.  Van  Tromp's  conduct  has  been 
proper  or  improper,  if  he  is  right,  as  I  consider  him  to  be,  on  this 
motion,  I  ought  not  to  refuse  to  give  him  his  costs.  I  refuse  the 
motion  with  costs. 

Solicitors :  E.  Bromley/  ;  B.  H.  Van  Tromp. 

F.  G.  A.  W. 
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COOKE  V.  COOKE. 

[1887    C.  1853.] 

Appointment — Remoteness — Severable  Proviso — Infant — 
Settlement — Batification. 

Marriage  settlements  gave  the  intended  husband  and  wife  power  by 
deed,  or  the  survivor  by  deed  or  will,  to  appoint  among  children.  The 
husband  survived,  and  by  will  appointed  the  settled  property  among  his 
three  daughters  equally,  with  a  proviso  that  if  at  the  time  of  his  death 
any  of  them  should  be  unmarried,  her  share  should  be  held  on  trust  for 
her  for  life,  and  after  her  decease,  in  case  she  should  die  leaving  issue, 
as  she  should  appoint,  and  in  default  of  appointment,  or  in  case  she 
should  not  leave  issue,  on  corresponding  trusts  in  favour  of  his  other 
children : — 

Held,  that  the  trusts  of  the  proviso' were  inseparable  and  totally  void  for 
remoteness,  and  that  the  absolute  gift  in  favour  of  a  daughter  unmarried 
at  the  death  of  the  testator  prevailed. 

By  an  ante-nuptial  settlement,  dated  1834,  to  which  the  wife  (an  infant) 
was  party,  her  parents  agreed,  and  the  husband  covenanted,  that  the  hus- 
band and  wife  would,  on  her  attaining  twenty-one,  convey  her  real  estate 
to  the  uses  of  the  settlement.  In  1836  the  wife,  having  attained  twenty- 
one,  by  deed  duly  acknowledged,  in  which  the  husband  concurred,  granted 
the  real  estate  to  the  uses  of  the  settlement : — 

Held,  for  the  purpose  of  testing  the  validity  of  the  exercise  of  a  power, 
with  reference  to  the  rule  against  perpetuity,  that  the  real  estate  was 
settled  in  1834. 

Three  indentures  of  settlement,  each  dated  the  31st  of  March, 
1834,  were  executed  in  contemplation  of  and  immediately  before 
the  marriage  of  Isaac .  Allan  Cooke  and  Miss  Mary  Ann  Cole 
Wathen  (then  under  age).  The  first  settlement  comprised  a 
reversionary  third  share  of  two  sums  of  £700  and  £4000  consols, 
to  which  the  intended  wife  was  entitled,  and  two  sums  of  £2000 
each  and  an  annuity  of  £50,  covenanted  to  be  paid  to  the  trustees 
by  her  father.  The  second  settlement  comprised  a  reversionary 
half  share  of  freehold  property  to  which  the  intended  wife  was 
entitled  on  the  death  of  her  father  and  mother,  a  third  share  of 
reversionary  leasehold  property  to  which  she  was  entitled  in  a 
similar  way,  and  another  reversionary  third  share  in  the  leaseholds 
to  which  her  father  was  entitled.    The  third  settlement  related 


NOKTH,  J. 
1887 
Dec.  15. 

— —  Will — Construction — 
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to  personal  property  brought  into  settlement  by  the  intended  NORTH,  J. 
husband.  1887 

Under  each  of  the  settlements  the  intended  husband  and  wife  Cooke 
were  given  successive  life  interests,  with  power  for  the  husband  Coo'ke 

and  wife  by  deed,  or  the  survivor  by  deed  or  will,  to  appoint  the   

eoiyiis  among  the  children  of  the  intended  marriage. 

The  power  of  appointment  contained  in  the  first  settlement 
was  in  the  form  of  a  declaration  that  the  trustees  of  the  settle- 
ment should  hold  the  trust  premises  "  from  and  after  the  several 
deceases  of  the  said  Isaac  Allan  Cooke  and  Mary  Ann  Cole  Wathen, 
in  trust  to  pay  the  said  hereby  assigned  parts  or  shares  of  and  in 
the  said  sums  of  £700  and  £4000  respectively,  and  the  entirety  of 
the  said  several  sums  of  £2000  and  £2000,  and  all  dividends, 
interest  and  annual  proceeds  of  the  same  respectively,  and  the 
said  annual  sum  of  £50,  unto  the  child  or  to  all  or  such  of  the 
children  of  the  said  intended  marriage,  and  in  such  parts,  shares 
and  proportions  if  the  appointment  shall  be  in  favour  of  more 
than  one,  and  at  such  ages  or  times,  and  with  such  provisions 
for  maintenance,  with  such  restrictions,  and  generally  in  such 
manner  and  form  as  they,  the  said  Isaac  Allan  Coo'ke  and  Mary 
Ann  Cole  Watlien,  his  intended  wife,  or  the  survivor  of  them,  shall 
by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  duly 
executed  in  the  presence  of  and  attested  by  one,  two  or  more 
credible  witness  or  witnesses,  or  the  survivor  of  them,  by  his  or 
her  last  will  and  testament,  duly  executed  in  the  presence  of 
and  attested  by  two  or  more  credible  witness  or  witnesses,  limit, 
direct  or  appoint  the  same."  The  powers  of  appointment  in  the 
other  deeds  were  similar  in  effect  but  not  identical  in  language : 
there  were  separate  powers  in  the  second  settlement  relating  re- 
spectively to  the  freehold  and  leasehold  property. 

The  second  settlement  was  made  between  George  Watlien  and 
Sarah  his  wife,  the  father  and  mother  of  the  intended  wife,  of 
the  first  part,  Isaac  Allan  Cooke  of  the  second  part,  Mary  Ann  Cole 
Watlien  of  the  third  part,  and  the  trustees  of  the  fourth  part.  It 
witnessed  in  respect  of  the  real  estate  comprised  in  it  that,  in 
consideration  of  the  said  intended  marriage,  and  of  the  said 
several  indentures  of  even  date  therewith  thereinbefore  men- 
tioned, Wathen  and  wife  did  thereby  respectively  agree  and  declare, 
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NORTH,  J.  and  tlie  said  Isaac  Allan  CooJce  thereby  covenanted,  promised  and 
1887  agreed  with  the  parties  thereto  of  the  fourth  part,  that  in  case  the 
Cooke  said  marriage  should  take  effect  they,  the  said  Isaac  Allan  CooJce 
Cooke  Mary  Ann  Cole  Wathen,  would,  immediately  after  she  should 

"~"  have  attained  the  age  of  twenty-one  years,  convey  and  assure  to  the 
parties  thereto  of  the  fourth  part,  subject  to  the  life  estates  of  the 
said  George  Wathen  and  Sarah  his  wife,  the  moiety  or  other  the 
part  or  share  of  the  said  Mary  Ann  Cole  Wathen  of  and  in  the 
said  freehold  hereditaments,  to  the  uses,  upon  the  trusts,  and 
under  and  subject  to  the  several  powers  and  agreements  therein- 
after limited  and  declared  concerning  the  same,  or  as  near  thereto 
as  circumstances  would  admit. 

At  the  time  the  settlements  were  executed  Mary  Ann  Cole 
Wathen,  the  intended  wife,  was  under  age ;  she  was  expressed  to 
be  a  party  to  and  executed  each  of  the  settlements.  The  eldest 
child  of  the  marriage,  Margaret  CooJce,  the  Plaintiff  to  the  sum- 
mons, was  born  on  the  16th  of  March,  1835. 

By  an  indenture  dated  the  5th  of  October,  1836,  indorsed  on 
the  first  settlement  made  between  Isaac  Allen  CooJce  and  Mary  Ann 
Cole  his  wife  (who  had  in  the  meanwhile  attained  twenty-one)  of 
the  one  part  and  the  trustees  of  the  settlement  of  the  other  part 
the  parties  of  the  first  part  assigned  to  the  trustees  the  rever- 
sionary interest  of  the  wife  in  the  sums  of  £700  and  £4000,  to  be 
held  on  the  trusts  of  the  within- written  settlement. 

By  another  indenture,  also  dated  the  5th  of  October,  1836,  in- 
dorsed on  the  second  settlement,  made  between  Isaac  Allen  CooJce 
and  his  wife  of  the  one  part  and  the  trustees  of  the  other,  duly 
acknowledged  by  Mr.  CooJce,  the  parties  of  the  first  part  granted  to 
the  use  of  the  trustees  the  moiety  of  the  real  estate  comprised  in 
the  second  settlement  to  which  Mrs.  CooJce  was  entitled  in  reversion, 
and  assigned  the  third  share  of  the  leaseholds  comprised  in  the 
settlement  to  which  Mrs.  CooJce  was  entitled  to  be  held  on  the 
trusts  of  the  settlement. 

There  were  issue  of  the  marriage  three  children  only  who 
attained  twenty-one  or  married,  namely,  Margaret  CooJce,  the 
Plaintiff  to  this  summons,  who  had  not  married ;  Agnes,  the  wife 
of  ArtJiur  Bicliard  Lewis  WhisJi,  and  Georgina  Mildred,  the  wife 
of  Maitland  Moore  Lane, 
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Mrs.  Coohe  died  in  January,  1863,  without  having  joined  her  NORTH,  J. 
husband  in  executing  any  appointment  under  the  powers  con-  1887 
tained  in  the  settlements.  Cooke 

Isaac  Allen  Coohe  made  his  will,  dated  the  21st  of  September,  cqoke. 

1872.    After  reference  to  the  power  of  appointment  he  had  under   

the  several  settlements,  the  will  contained  the  following  passage : 

"  Now,  in  exercise  of  the  power  so  reserved  to  me  by  the 
said  three  several  indentures  respectively,  and  of  any  other  power 
or  powers  respectively  enabling  me  in  this  behalf,  I  hereby  direct 
and  appoint  that  all  and  singular  the  said  freehold  and  leasehold 
hereditaments  and  premises,  and  the  moneys  and  securities  repre- 
senting the  same  if  sold,  and  all  other  the  said  moneys,  stocks, 
funds,  and  securities  comprised  in  the  said  three  several  inden- 
tures, or  either  of  them,  shall  go  to  and  be  vested  in  my  three 
surviving  children  of  the  said  marriage,  namely  Margaret  Coolie, 
Agnes,  the  wife  of  Arthur  Bichard  Lewis  Whisli,  and  Georgina 
Mildred,  the  wife  of  Maitland  Moore  Lane,  in  equal  shares  and 
proportions,  subject  nevertheless,  as  to  the  share  of  either  of 
my  said  children  who  may  be  unmarried  at  the  time  of  my  de- 
cease, to  the  proviso  and  declaration  next  hereinafter  contained, 
that  is  to  say  :  Provided,  and  I  hereby  expressly  declare,  that  in 
case  either  of  my  said  three  surviving  children  shall  be  un- 
married at  the  time  of  my  decease,  the  share  of  such  unmarried 
child  shall  be  held  by  the  trustees  or  trustee  of  this  my  will 
upon  trust  to  pay  the  income  and  annual  proceeds  thereof  from 
the  day  of  my  decease  unto  such  unmarried  child  during  her  life 
for  her  separate  use,  independently  of  any  husband  with  whom 
she  may  intermarry,  without  power  of  anticipation,  for  which 
income  and  annual  proceeds  her  receipt  in  writing  shall  be  suffi- 
cient discharge ;  and  from  and  after  the  decease  of  such  unmar- 
ried child,  as  to  as  well  her  share  and  the  income  and  annual 
proceeds  thereof,  in  case  the  said  unmarried  child  shall  die 
leaving  issue,  upon  trust  for  such  person  or  persons,  and  for  such 
purposes,  as  such  unmarried  child,  whether  covert  or  sole,  shall 
by  will  appoint.  And  in  default  of  appointment  upon  such  trusts 
and  with  such  power  equally  in  favour  of  my  other  children  or 
child  as  shall  correspond  with  the  preceding  trusts  and  power 
in  favour  of  such  unmarried  child ;  but  if  such  unmarried  child 
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NOBTH,  J.  shall  die  without  leaving  issue,  then  upon  the  same  trusts  and 
1887  with  the  same  power  as  are  hereinbefore  declared  in  the  event  of 
Cooke  said  unmarried  child  dying  leaving  issue  and  without  having 

exercised  the  power  of  appointment  in  that  case  given." 
Isaae  Allen  Cooke  died  in  1874. 

This  was  an  originating  summons  for,  among  other  things,  a 
declaration  that  Margaret  CooJce,  the  Plaintiff  to  the  summons,  was 
entitled,  as  appointee  under  her  father's  will,  to  one-third  of  the 
settled  property  absolutely. 

The  Defendants  were  the  surviving  trustee  of  the  settlement, 
Mr.  and  Mrs.  Whish,  and  Mr.  and  Mrs.  Lane. 


CozenS'Hardy,  Q.C.,  and  Kenyon  ParJcer,  for  the  Plaintiff: — 

It  is  clear  that  the  limitation  contingently  cutting  down  the 
Plaintiff's  absolute  interest,  so  far  as  it  attempts  to  give  her  a 
power  of  appointment,  is  void.  We  submit  that  the  contingent 
life  interests  given  to  the  other  two  daughters  are  so  mixed  up 
with  a  disposition  that  is  void  for  remoteness  that  they  fail  also. 
And  that  the  absolute  interest  given  in  the  first  place  to  the 
Plaintiff  prevails :  Morgan  v.  Gronow  (1)  ;  Berrie  v.  Eowitt  (2). 

It  has  been  suggested  that,  so  far  as  the  real  estate  of  Mrs.  CooJce 
is  concerned,  the  settlement  of  that  property  dates  from  1836, 
the  time  at  which  it  was  confirmed  by  her,  in  which  case,  inas- 
much as  the  Plaintiff  was  then  in  esse,  there  would  be  no  objec- 
tion to  the  contingent  limitation  on  the  absolute  gift  previously 
given.  That  suggestion,  however,  has  no  weight,  for  the  settle- 
ment was  not  void  but  only  voidable  :  Smith  v.  Lucas  (3)  ; 
Burndby  v.  Equitable  Reversionary  Literest  Society  (4)  ;  Campbell 
V.  Bainbridge  (5). 

George  Foster  CooJce,  for  the  trustee. 

CooJcson,  Q.C,  and  Townsend,  for  the  other  Defendants  : — 

As  to  the  exercise  of  the  power,  the  limitation  over  is  good 
so  far  as  it  does  not  offend  the  rule  against  perpetuity.  The 


(1)  Law  Kep.  16  Eq.  1.  (3)  18  Ch.  D.  531. 

(2)  W.  N.  (1867)  p.  128.  (4)  28  Ch.  D.  416. 

[(5>  Law  Rep.  6  Eq.  269. 
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contingent  life  interests  given  to  the  other  daughters  of  the  tes-  NORTH,  J. 
tator  in  case  Miss  CooJce  leaves  no  issue,  are  separable  from  the  1887 
bad  part  of  the  appointment,  and  will  in  that  event  take  effect : 
Carver  v.  Bowles  (1) ;  Churchill  v.  Churchill  (2) ;  Jarman  on 
Wills  (3) ;  Whittell  v.  Dudin  (4)  ;  Williamson  v.  Fanvell  (5) ; 
Carr  v.  Atkinson  (6) ;  Crozier  v.  Crozier  (7)  ;  Wehh  v.  Sadler  (8). 

As  to  the  wife's  real  estate,  in  the  first  place  we  say  that  the 
settlement  of  that  cannot  date  earlier  than  the  date  at  which  it 
was  confirmed  by  the  wife.  Previously  to  that  the  only  things 
that  purported  to  affect  it  were  the  agreement  by  the  father  and 
mother,  and  the  covenant  by  the  husband,  none  of  whom  had 
any  interest  in  the  property.  The  so-called  confirmation  was 
not  a  confirmation  but  a  conveyance  de  novo. 

The  wife  at  the  time  of  the  supposed  confirmation  was  under 
coverture,  and  could  not  confirm  the  settlement.  Independently 
of  the  rule  against  perpetuities,  the  settlement  is  within  the 
power :  Slarlc  v.  Bahjns  (9). 

KOKTH,  J. : — 

There  are  two  points  for  decision  in  this  case.  The  first  is,  as 
to  the  construction  of  the  will  of  Isaac  Allan  Coolie,  the  surviving 
husband,  who  together  with  his  then  intended  wife  entered  into 
three  several  ante-nuptial  settlements  in  1834.  He,  being  the 
survivor  of  the  two,  by  his  will  recites  the  powers  he  had  under 
those  settlements,  and  then  proceeds : — [His  Lordship  read  the 
terms  of  the  appointment  to  his  three  daughters  absolutely,  and 
proceeded : — ]  Now,  stopping  there,  there  would  be  no  ques- 
tion here  that  each  daughter  took  an  absolute  equal  share.  But 
it  is  said  that  there  is  something  which  follows  that  cuts  down 
the  effect  of  that  gift  in  respect  (in  the  event  which  has  happened) 
of  the  Plaintiff's  share.  What  follows  is  this :  "  subject  neverthe- 
less as  to  the  share  of  either  of  my  said  children  who  may  be 
unmarried  at  the  time  of  my  decease  to  the  proviso  and  declara- 
tion next  hereinafter  contained." 

(1)  2  Russ.  &  My.  301,  304,  306.  (5)  35  Ch.  D.  128. 

(2)  Law  Rep.  5  Eq.  44.  (6)  Law  Rep.  14  Eq.  397. 

(3)  4th  Ed.  vol.  i.  p.  872.  (7)  3  D.  &  War.  353. 

(4)  2  Jac.  &  W.  279.  (8)  Law  Rep.  8  Ch.  419. 

(9)  Law  Rep.  10  Ch.  35. 
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NORTH,  J.      That  is  tlie  only  restriction  whatever  imposed  upon  the  previous 
1887       absolute  gift.    I  take  it  he  was  there  referring  to  the  possibility, 
^ot  only  of  the  unmarried  daughter  remaining  unmarried,  but  also 
Cooke  more  of  his  daughters  being  widows,  and  that  he  has 

  in  his  mind  the  possibility  that  something  might  happen  which 

would  render  it  desirable  that  the  subsequent  direction  should 
apply  to  any  one  or  more  of  the  shares,  and  there  is  this  con- 
tingent provision  possibly  applicable  to  all  or  any  of  the  shares. 
Unless  the  contingency  happens  the  shares  remain  absolute,  and 
when  he  does  deal  with  it  he  says  : — [His  Lordship  read  the  pro- 
viso in  the  testator's  will  set  out  above  relating  to  the  appointed 
share  of  any  child  unmarried  at  the  date  of  his  decease.]  And 
then  he  proceeds  in  a  particular  event  to  impose  some  restriction 
on  the  enjoyment  of  the  shares.  I  need  not  read  the  next  words. 
It  is  not  disputed  that  the  effect  of  them  would  be  to  tie  up  the 
shares  longer  than  the  rules  against  perpetuity  allow.  That 
being  so,  what  becomes  of  the  property  in  the  case  of  the  Plain- 
tiff's share  :  is  it  undisposed  of,  or  do  the  trusts  given  of  the  other 
children's  life  interest  take  effect,  or  does  the  gift  to  the  three 
in  equal  shares  and  proportions  prevail,  so  that  she  gets  her 
share  absolutely  ?  In  my  opinion  that  is  the  construction  that 
is  to  have  effect.  A  few  cases  have  been  referred  to  out  of  a 
very  large  number  on  this  subject.  The  rule,  as  I  understand  it, 
is  that  where  there  is  an  absolute  gift  followed  by  an  attempt  to 
limit  the  effect  of  that  gift,  which  limitation  for  some  reason 
cannot  take  effect,  the  original  gift  will  take  effect ;  but  if  on  the 
true  construction  there  is  no  original  gift  independently  of  the 
void  limitation,  you  cannot  sever  the  gift  into  two  parts  and  the 
whole  gift  fails.  I  do  not  think  it  worth  while  to  refer  to  the 
cases.  WJiittell  v.  Budin  (1)  is  one  of  those  cases  w^hich  has  been 
recognised  as  an  authority  by  the  subsequent  cases,  including 
Lassenee  v.  Tierney  (2),  in  which  the  Lord  Chancellor  (3)  refers  to 
Whittell  V.  Budin  as  a  case  in  which  a  rule  had  been  expounded, 
and  says  "  Carver  v.  Boivles  (4)  and  Kampf  v.  Jones  (5),  which 
was  founded  upon  it,  w^ere  cases  of  the  execution  of  powers,  in 

(1)  2  Jac.  &  W.  279.  (3)  1  Mac.  &  O.  563. 

(2)  1  Mac.  &  G.  551.  (4)  2  Euss.  &  My.  301. 

(5)  2  Keen,  756. 
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which  there  were  absolute  appointments  within  the  powers,  and  NORTH,  J. 
attempts  to  modify  the  enjoyment  beyond  the  powers  ;  and  it  was  1887 
held  that  the  absolute  appointments  were  to  prevail."  Cooke 

In  the  present  case  I  have  no  doubt  that  the  testator  did  not 
intend  the  Plaintiff  to  take  absolutely,  as  he  grafted  on  the  gift 
to  her  subsequent  limitations :  but  as  those  limitations  are  illegal 
they  cannot  be  allowed  to  prevail,  and  the  absolute  gift  to  her 
must  take  effect,  unaffected  by  them. 

That  disposes  of  the  case  in  respect  of  all  the  property,  ex- 
cept the  funds  representing  Mrs.  Coohes  interest  in  the  freehold. 
As  to  that  the  matter  stands  in  this  way.  The  settlement  was  made 
in  1834,  and  the  Plaintiff  was  born  in  1835.  Mrs.  Coohe  having 
attained  twenty-one,  ratified  the  settlement  in  1836.  The  settle- 
ment itself  was  not,  as  is  often  the  case,  a  covenant  to  settle  after- 
acquired  property,  but  it  was  an  agreement  by  the  father  and 
mother  of  the  intended  wife,  in  consideration  of  the  intended 
marriage  and  the  several  settlements,  and  a  covenant  by  the  in- 
tended husband  that  in  case  the  marriage  should  take  effect  the 
husband  and  wife  would,  immediately  after  she  should  attain 
twenty-one,  convey  her  freehold  reversionary  property  to  the 
trustees  of  the  settlement.  Therefore  they  were  dealing  with  pro- 
perty which  at  that  time  did  belong  to  the  lady,  who  was  an  infant, 
but  was  under  no  incapacity  except  infancy.  It  is  said  that  that 
settlement  of  freeholds  was  absolutely  void.  I  know  of  no  ground 
for  saying  so  ;  to  hold  that  it  was  would  be  to  go  directly  against 
Smith  V.  Lucas  (1).  That  instrument  was  therefore  voidable, 
but  it  never  was  avoided,  it  remained  binding  in  1836  ;  she 
then  executed  a  deed  in  which  her  husband  concurred  and  which 
was  duly  acknowledged  according  to  law.  Beyond  all  question  it 
was  intended  to  be  a  confirmation  of  the  settlement  whatever  the 
legal  effect  of  it  was.  That  may  depend  in  some  respects  on  its 
terms  :  but,  looking  at  its  language,  no  one  can  read  it  without 
seeing  that  the  very  thing  they  did  intend  to  do  was  to  confirm 
the  settlement.  In  my  opinion  the  estate  was  bound  already  by 
the  agreement,  which  was  voidable  and  not  void,  and  Mrs.  Coohe 
did,  by  confirming  it,  do  everything  that  was  required  to  make  the 
settlement  binding.    In  my  opinion  she  could  make  a  convey- 

(1)  18  Ch.  D.  531. 
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NORTH,  J.  ance  in  favour  of  the  trustees  just  as  much  as  to  anybody  else, 
1887       and  I  hold  that,  for  the  purpose  of  the  rule  against  perpetuities, 
Cooke     the  power  over  the  real  estate  was  conferred  at  the  date  of  the 
qq^-^^      marriage  settlement. 

  But  then  it  is  said  that  at  the  time  the  confirmation  was  made 

the  wife  was  under  coverture,  and  could  not  confirm  the  original 
settlement,  that  the  only  thing  which  she  could  do  was  by  deed 
duly  acknowledged  to  convey  her  real  estate.  That  argument  I 
do  not  understand.  The  argument  seems  to  be  that  she  could 
deal  with  her  real  estate  in  favour  of  anybody,  subject  to  this,  that 
the  only  persons  to  whom  she  could  not  convey  were  the  trustees 
to  whom  she  had  agreed  to  convey. 

Solicitors  for  Plaintiff :  Thomas  White  &  Sons. 
Solicitors  for  trustee  :  Clarice,  Woodcock,  &  Byland. 
Solicitors  for  other  Defendants  :  Farrer  dt  Co, 

D.  P. 


NORTH,  J.  In  re  WILLIAM  DAVIES. 

1888  DAYIES  V,  DAYIES. 


Feb.  7. 


[1887    D.  717.] 

OrigiRating  Summons — Jurisdiction — Question  hefiueen  Legal  Devisees — Rules 
of  Supreme  Court,  1883,  Order  lv.,  rr.  3,  5,  6. 

Upon  an  originating  summons  under  rule  3  of  Order  lv.,  of  the  Rules  of 
Supreme  Court,  1883,  there  is  jurisdiction  to  determine  such  questions  only 
as  before  the  existence  of  that  rule  could  have  been  determined  under  a 
judgment  for  the  administration  of  an  estate  or  execution  of  a  trust. 

Consequently,  there  is  no  jurisdiction  upon  an  originating  summons  to 
•decide  a  question  arising  between  legal  beneficial  devisees  under  a  will. 

An  objection  to  the  jurisdiction  upon  an  originating  summons  having 
been  taken  by  the  Defendants  for  the  first  time  after  the  hearing  of  the 
summons  had  been  adjourned  into  Court : — 

Held,  that  the  objection  ought  to  have  been  taken  in  Chambers,  and  that, 
though  the  objection  was  good,  and  the  summons  must  be  dismissed  with 
costs,  the  Defendants  could  not  be  allowed  the  costs  of  the  adjournment 
into  Court. 

OeIGINATING  summons  hjJohnDavies,  who  claimed  to  be 
a  devisee  under  the  will  of  William  Davies,  deceased,  for  an  order 
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declaring  that,  upon  the  true  construction  of  that  will,  and  in  the  NORTH,  J. 
events  which  had  happened,  certain  messuages  in  the  county  of 
Cardigan  were  devised  to  and  became  vested  in  the  Plaintiff, 
John  Davies,  and  Timothy  Davies,  deceased,  in  fee  simple  as  joint 
tenants  and  not  as  tenants  in  common.  The  devise  to  John  Davies 
and  Timothy  Davies  was  a  legal  devise.  The  persons  served  with 
the  summons  were  residuary  devisees,  and  devisees  in  trust, 
under  the  will  of  Timothy  Davies.  Neither  the  trustees  nor  the 
executors  of  William  Davies  were  served  with  the  summons.  The 
testator,  William  Davies,  died  in  September,  1846.  Timothy 
Davies  died  in  July,  1876. 

J.  G.  Wood  for  the  Plaintiff. 

Everitt,  Q.C.,  and  Stutfield,  for  the  Defendants : — 

There  is  no  jurisdiction  under  rule  3  of  Order  lv.,  to  determine 
a  question  between  legal  devisees  upon  an  originating  summons : 
In  re  Carlyon  (1). 

/.  G.  Wood,  for  the  Plaintiff:— 

There  is  nothing  in  the  words  of  rule  3  to  limit  the  jurisdiction 
to  trust  estates.  The  Plaintiff  is  a  "  devisee  of  a  deceased  person," 
and  he  claims  the  determination  of  a  "  question  affecting  the 
rights  of  a  person  claiming  to  be  a  devisee."  Eule  5b,  which 
provides  that  when  the  summons  is  taken  out  by  any  person  other 
than  the  executors,  administrators,  or  trustees,  it  is  to  be  served 
on  the  executors,  administrators,  or  trustees,  does  not  cut  down 
the  preceding  rule  3  ;  it  only  means  that,  if  there  are  any  trustees, 
they  are  to  be  served.  Here  there  are  no  trustees  of  the  property 
in  question,  and  all  the  persons  who  are  interested  in  the  question 
to  be  determined  have  been  served. 

At  any  rate  this  objection  ought  to  have  been  taken  in  Cham- 
bers, and  the  Defendants  should  not  be  allowed  the  costs  of  the 
adjournment  into  Court. 

NOKTH,  J.: — 

The  question  which  is  raised  by  this  summons  arises  between 
two  legal  devisees,  viz.  whether  the  devise  to  them  was  as  joint 
(1)  56  L.  J.  (Ch.)  219. 
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tenants  or  as  tenants  in  common.    In  my  opinion  I  have  no 
jurisdiction  under  rule  3  of  Order  lv.  and  the  following  rules  to 
deal  with  such  a  question.    As  I  have  already  said,  in  In  re 
Carhjon  (1),  the  object  of  these  rules  was  to  afford  an  opportunity 
of  obtaining  a  decision  in  a  summary  way  of  questions  affecting 
the  administration  of  an  estate  or  a  trust  where  it  would  previously 
have  been  necessary  to  have  a  decree  or  judgment  for  the 
administration  of  the  estate  or  execution  of  the  trust.  Formerly, 
in  order  to  obtain  a  decision  of  a  single  question  arising  in  the 
administration  of  an  estate,  it  was  necessary  to  obtain  a  judgment 
for  the  general  administration  of  the  estate.   The  expense  of  this 
was  felt  to  be  a  crying  evil,  and  I  am  glad  that  the  rules  have 
provided  a  mode  of  avoiding  that  expense,  and  of  obtaining  a 
decision  of  any  question  affecting  (inter  alia)  the  rights  of  a  person 
who  claims  to  be  a  devisee,  without  a  general  administration  of 
the  estate  of  the  testator  or  of  the  trusts  of  the  will.  Devisees 
are  not  deprived  of  the  rights  which  are  conferred  on  other  persons, 
and  any  question  which  arises  between  a  devisee  and  the  executors 
or  trustees  of  the  will  can  be  determined  on  an  originating  sum- 
mons.   But,  in  my  opinion,  these  rules  give  no  general  power  to 
determine  any  question  arising  between  devisees  and  other  per- 
sons, unless  it  is  a  question  which  would  have  arisen  in  the 
administration  of  an  estate  or  execution  of  a  trust.  That,  I  think, 
is  the  proper  construction  of  rule  3,  looked  at  alone,  and  this  view 
is  borne  out  by  rules  5a  and  5b,  which  provide  for  the  persons 
who  are  to  be  served  with  an  originating  summons.    When  the 
summons  is  not  taken  out  by  the  executors  or  trustees  it  is  to  be 
served  on  them.  Then  rule  6  provides  that  the  Court  may  direct 
such  other  persons  to  be  served  with  the  summons  as  it  may  think 
fit.    No  doubt  the  Court  has  jurisdiction  to  order  other  persons  to 
be  served,  but  still,  in  my  opinion,  the  rules  only  apply  to  ques- 
tions arising  between  the  executors,  administrators,  or  trustees  on 
the  one  hand,  and  the  person,  be  he  creditor,  or  devisee,  or  next  of 
kin,  who  sets  up  the  claim,  on  the  other  hand.    It  may  be  neces- 
sary to  serve  other  persons  when  the  executors  or  trustees  are 
only  incidentally  interested,  but,  in  my  opinion,  the  Court  has 
no  jurisdiction  to  decide  any  question  which  could  not  have  been 
(1)  56  L.  J.  (Ch.)  219. 
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determined  under  a  judgment  for  the  general  administration  of  NORTH,  J. 
an  estate  or  execution  of  a  trust.  I  adhere  to  what  I  said  in  In  1888 
re  Carhjon  (1).  In  that  case  I  acted  upon  the  submission  of  the 
parties,  and  at  their  request  I  decided  the  questions  raised  by 
the  summons,  but  I  pointed  out  that  there  could  be  no  appeal 
from  my  decision.  I  must  dismiss  this  summons,  with  costs. 
The  question  of  jurisdiction  was  decided  by  me  in  In  re  Carhjon 
in  December,  1886,  and  my  decision  was  reported  in  the  Laiu 
Journal  in  March,  1887.  The  objection  to  the  jurisdiction  in 
the  present  case  might  therefore  have  been  taken  in  Chambers, 
and  I  shall  not  allow  the  Defendants  any  costs  of  the  adjourn- 
ment into  Court.  I  know  that  Mr.  Justice  Stirling  has  expressed 
the  same  view  of  the  construction  of  rule  3. 


Solicitors  for  Plaintiff :  Helder  &  agents  for  IF.  Morgan 

Griffiths,  Carmarthen, 

Solicitor  for  Defendants :  Thomas  LoveU,  agent  for  Boherts, 
Son,  &  Evans,  Aberystivith. 


W.  L.  C. 


Li  re  KANDELL.  NORTH.  J. 

EANDELL  v.  DIXOK  1888 


[1887    R.  991.] 

Will — Construction — CJiaritahle  Legacy — Fer^jetuity. 

A  testatrix  bequeathed  £14,000  on  trust  to  pay  tiie  income  to  the  incum- 
bent of  the  church  at  E.  for  the  time  being  so  long  as  he  permitted  the 
sittings  to  be  occupied  free:  in  case  payment  for  sittings  was  ever 
•demanded,  she  directed  the  £14,000  to  fall  into  her  residue : — 

Held,  first,  that  the  testatrix  had  not  expressed  a  general  intention  to 
devote  the  £14,000  to  charitable  purposes,  so  that  in  case  of  failure  of  the 
trust  for  the  benefit  of  the  incumbent  the  fund  would  be  applied  cy-'pres ; 
secondly,  that  the  direction  that  the  fund  should  fall  into  the  residue, 
being  a  direction  that  the  fund  should  go  as  the  law  would  otherwise  carry 
it,  did  not  offend  the  rule  against  perpetuities. 

This  was  an  originating  summons  to  determine  questions 
arising  on  the  will  and  codicils  of  Elizabeth  Randell,  late  of  the 


Feh.  9,  10. 
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Oaks,  Hawley,  in  the  parish  of  Yateley,  Hants.  The  will  contained 
the  following  bequest  and  devise  : — 

"  I  give  and  bequeath  the  sum  of  £14,000  sterling  free  from 
legacy  duty  out  of  my  pure  personal  estate,  and  on  which  the 
same  shall  after  payment  of  the  hereinafter-mentioned  charitable 
bequests  be  a  primary  charge,  to  my  cousin  and  godson  John 
Charles  Bandell,  of  Marh  Lane,  in  the  city  of  London,  and  the 
Rev.  John  Frewen  Moor,  of  Ampfield,  Hants,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  that  they,  the  said  John 
Charles  Bandell  and  John  Frewen  Moor,  or  the  survivor  of  them, 
or  the  executor  or  administrator  of  such  survivor,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall  lay  out  and  invest  the  same  sum  in  their  or  his  names 
or  name  in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  on  government  or  real  securities  in  England 
or  Wales,  and  do  and  shall  from  time  to  time  alter,  vary,  and 
transpose  the  stocks,  funds,  or  securities  in  or  upon  which  the 
same  sums  shall  for  the  time  being  be  laid  out  or  invested,  for  or 
into  other  stocks,  funds,  or  securities  of  the  same  or  a  like  nature. 
And  in  case  the  Rev.  John  Ingram  P enfold  Wyati,  the  present 
incumbent  of  the  district  church  of  the  Holy  Trinity,  at  Hawley 
aforesaid,  shall  be  such  incumbent  at  my  decease,  do  and  shall 
during  the  incumbency,  or  during  such  part  thereof  as  he  shall 
permit  all  the  sittings  in  the  said  district  church  to  be  occupied 
free  of  all  claim  for  pew-rents,  pay  to  him  the  interest,  dividends, 
and  annual  proceeds  arising  from  the  said  sum  of  £14,000,  and 
the  investments  thereof,  and  from  and  after  the  determination  of 
the  said  incumbency  of  the  said  John  Ingram  Tenfold  Wyatt, 
either  by  his  death  or  otherwise,  do  and  shall  so  long  as  his  suc- 
cessors, incumbents  of  the  said  district  church  of  the  Holy  Trinity ^ 
at  Hawley  aforesaid,  shall  permit  all  the  sittings  in  the  said  dis- 
trict church  to  be  occupied  free  of  all  claims  for  pew-rents,  pay 
the  interest,  dividends,  and  annual  proceeds  of  the  stocks,  funds, 
and  securities  in  or  upon  which  the  said  sum  of  £14,000  may  be 
invested  to  the  incumbent  for  the  time  being  of  the  said  district 
church.  And  I  direct  and  declare  that  in  case  any  such  incum- 
bent shall  make  any  claim  for  and  receive  any  such  payment  as 
aforesaid  in  respect  of  the  occupation  of  any  pews  or  sittings  in 
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the  said  district  church,  that  from  thenceforth  the  said  trust  NORTH,  j. 
moneys  and  the  interest,  dividends,  and  annual  income  arising  i883 
therefrom  shall  fall  into  and  be  dealt  with  as  part  of  my  residuary 
personal  estate.   I  give  and  bequeath  all  that  piece  of  arable  land  Randell. 
called  Bed  Lion  Field,  situate  at  the  rear  of  the  ^^Bed  Lion''  Inn,  ^^^^^^^ 
at  Blaelcwater,  in  the  county  of  Hants,  and  which  contains  about  Dixon. 
three  acres,  now  in  the  occupation  of  the  said  John  Ingram  Pen- 
fold  Wyatt,  to  the  said  John  Charles  Bandell  and  the  Kev.  John 
Frewen  Moor,  their  heirs,  executors,  administrators,  and  assigns, 
as  trustees  for  the  benefit  of  the  said  district  church  of  the  Holy 
Tritiity,  at  Haivley,  upon  the  same  trusts  and  conditions  as  those 
respecting  the  said  sum  of  £14,000  hereby  bequeathed." 

Two  of  the  questions  on  which  the  decision  of  the  Court  was 
sought  was  "  whether  on  the  ground  of  perpetuity  or  otherwise 
the  proviso  in  the  will  carrying  over  the  bequest  of  £14,000  into 
the  residue  in  a  certain  event  is  void,"  and  whether  the  devise 
of  the  three  acres  was  void  under  the  Statute  of  Mortmain, 

Medd,  for  the  trustee  of  the  will,  the  Plaintiff  in  the  action. 

Carson,  for  legatees. 

G.  F.  Hamilton,  for  residuary  legatees  and  devisees. 

Cozens-Hardy,  Q.C.,  and  Vaughan  HawJcins,  for  the  incumbent 
of  Holy  Trinity  Church,  Hatvley : — 

The  Court  may  perhaps  be  able  to  support  the  devise  of  the 
three  acres  under  the  Church  Building  Act,  43  G-eo.  3,  c.  108,  on 
the  ground  that  it  is  given  for  the  purposes  of  glebe. 

NoKTH,  J. : — I  should  like  to  look  at  the  Acts  relating  to  glebe, 
and  will  give  judgment  to-morrow  on  this  point. 

Medd,  fov  the  trustee : — 

Another  point  on  which  it  is  desirable  to  take  the  opinion  of 
the  Court  is,  whether  the  gift  over  in  case  money  is  ever  de- 
manded for  sittings  is  void,  as  leading  to  a  perpetuity.  There  is 
not  much  authority  on  the  subject.  The  case  that  seems  most  in 
point  is  Christ's  Hospital  v.  Grainger  (1). 

(1)  1  Mac.  &  G.  460. 
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North,  J. : — I  do  not  see  how  I  can  decide  that  question  now. 

Feb.  10.  North,  J.  :— 

Having  regard  to  the  fact  that  the  question  of  the  validity  of 
the  devise  of  the  three  acres  given  for  the  same  object  as  the 
£14,000  has  to  be  determined,  I  think  I  must  now  determine  also 
whether  the  gift  over  of  the  £14,000  can  take  effect. 

Cozens-Hardy ,  Q.C.,  and  Vaughan  Hau'Icins,  for  the  incum- 
bent : — 

The  testatrix  has  shewn  such  an  intention  to  devote  this 
£14,000  to  charitable  purposes,  that  if  the  particular  purpose 
ever  comes  to  an  end,  a  scheme  will  be  settled  for  the  application 
of  the  fund  cy-pres. 

The  contingency  on  the  happening  of  which  the  £14,000  is 
given  over  may  happen  beyond  the  period  for  which  the  testatrix 
could  tie  the  property  up.  The  gift  over,  not  being  in  favour  of 
a  charity,  is  therefore  void  for  remoteness. 

North,  J. : — 

For  the  purpose  of  deciding  the  question  of  the  validity  of  the 
devise  of  the  three  acres  of  land,  I  think  it  necessary  to  deal 
with  the  gift  of  the  £14,000  now,  because  the  land  in  question, 
which  is  three  acres,  is  to  be  held  upon  the  same  trusts  and  con- 
ditions as  those  respecting  the  £14,000.  [His  Lordship  read  the 
terms  of  the  bequest  of  the  £14,000,  and  continued : — ]  Under 
these  circumstances  it  seems  to  me  that  there  is  a  charity  created 
for  a  definite  limited  time  and  no  longer,  and  there  is  no  general 
purpose  of  charity  with  respect  to  which  a  scheme  could  be  made 
altering  entirely  the  destination  of  the  income  of  these  invest- 
ments. It  seems  to  me  startling  to  say  that  the  Charity  Com- 
missioners might,  if  they  pleased,  make  a  new  scheme  for  the 
application  of  this  income  in  any  way  they  pleased,  possibly  for 
the  benefit  of  the  incumbent  and  possibly  not,  and  that  when 
they  have  done  that,  although  the  very  purpose  for  which  the 
scheme  is  created,  and  for  which  the  money  is  given,  can  no 
longer  be  carried  into  effect,  yet  the  money  is  to  be  applied  for  a 
totally  different  purpose. 
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I  know  no  case  exactly  like  it ;  but  the  case  that  most  resembles 
it,  I  think,  is  one  which  came  before  the  House  of  Lords  not  very- 
long  since,  in  which  Lord  Clive  had  devoted  a  sum  of  nearly 
£200,000  to  provide  pensions  for  officers  and  others,  being 
Europeans,  in  the  military  or  naval  service  of  the  East  India 
Company,  with  a  proviso,  which  took  the  form  of  a  covenant  in 
that  case,  that  if  at  any  time  after  1784  the  East  India  Company 
should  cease  to  employ  a  military  force  and  to  use  vessels  for 
the  purpose  of  trading,  the  money  paid  to  them  should  be  paid 
back  to  Lord  Clive  and  his  executors,  administrators,  or  assigns. 
Somewhere  about  the  year  1834,  I  think  it  was,  they  ceased  to 
be  a  trading  company  employing  ships.  They  continued  to 
employ  a  military  force  until  after  the  Indian  Mutiny,  when  we 
know  that  the  whole  power  of  the  East  India  Company  to  employ 
military  troops  was  put  an  end  to,  and  the  Secretary  of  State  suc- 
ceeded to  and  performed  the  duty  which  previously  the  East  India 
Company  had  performed.  When  that  took  place,  in  1858,  after 
the  Indian  Mutiny,  the  then  legal  personal  representatives  of 
Lord  Clive  filed  a  bill  for  the  purpose  of  having  it  declared  that 
the  purposes  for  which  that  fund,  which  was  obviously  a  charity 
in  itself,  was  created,  had  come  to  an  end,  and  the  fund  might  be 
paid  back  to  his  family.  When  the  case  came  before  the  Master 
of  the  Kolls  in  the  first  instance  he  held  that  there  was  a  clear 
trust  for  a  purpose,  which  beyond  all  question  was  a  charitable 
purpose;  but  as  soon  as  the  time  arrived  at  which  it  came  to  an 
end,  the  trust  would  have  ceased,  and  the  money  would  have 
been  repayable  to  Lord  Clive  but  for  the  fact  that,  as  he  held,  the 
Acts  of  Parliament  transferring  the  powers  and  property  of  the 
East  India  Company  to  the  Secretary  of  State  for  India,  had 
transferred  this  fund — this  trust  fund,  as  he  called  it — with  its 
liabilities,  and  had  cast  upon  the  Secretary  of  State  the  same 
duties  with  respect  to  it  which  the  East  India  Company  had  pre- 
viously performed.  Upon  that  ground,  and  upon  that  ground 
only,  he  thought  that  the  trust  had  not  come  to  an  end,  and 
that  therefore  the  action  failed.  That  case  was  carried  to  the 
House  of  Lords:  Walsli  v.  Secretary  of  State  for  India.  (1)  It 
went  direct  to  the  House  of  Lords  and  not  through  the  Court 
(1)  10  H.  L.  C.  367. 
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NOKTH,  J.  of  Appeal  at  that  time ;  and  the  House  of  Lords  took  a  different 
1888       view.    They  said  there  was  no  trust  fund  appropriated.  The 
In  re      money  was  given  to  the  East  India  Company,  and  there  was  no 
Eandell.    lYust  fund  set  apart ;  it  was  mixed  with  their  general  funds,  and 
'  they  were  not  answerable  for  it  as  trust  funds  in  their  hands.  The 

Act,  therefore,  transferring  the  property  did  not  apply ;  but  the 
liability  was  at  an  end,  and  at  the  end  of  upwards  of  eighty  years 
after  the  time  when  the  original  charitable  institution  was  formed 
/it  was  held  that  the  obligation  to  repay  the  money — not  transfer 
the  trust  fund,  because  the  House  did  not  consider  it  to  be  a 
trust  fund ;  but  the  covenant  to  repay  the  money — remained  in 
force,  and  the  money  was  handed  back  to  the  person  who  at  that 
time  had  taken  out  representation  to  Lord  CUve  for  the  purpose 
of  bringing  that  action.  A  part  of  the  fund  was  not  subject  to 
that  covenant,  but  the  original  gift  of  five  lacs  of  rupees  was 
subject  to  it,  and  the  money  was  paid  over.  That  seems  to  me  a 
case  very  like  the  present.  There  was  beyond  all  question  a  trust 
for  charity  for  a  limited  period.  There  it  was  held  that  when 
the  trust  came  to  an  end  the  money  fell  into  the  estate  of  Lord 
CUve.  In  the  present  case  it  seems  to  me  that  there  is  a 
definite,  particular,  special  charitable  bequest  which  must  have 
effect  given  to  it  so  long  as  it  lasts,  and  no  longer ;  and  that 
when  it  comes  to  an  end  there  is  no  devotion  to  general  charitable 
purposes  at  all,  the  intention  of  the  testatrix  being  distinctly 
the  opposite.  On  the  construction  of  the  will,  it  is  a.  charity  for  a 
particular  limited  purpose,  and  nothing  beyond  that  is  declared ; 
as  soon  as  that  particular  purpose  comes  to  an  end,  the  fund 
which  was  subjected  to  that  particular  trust  falls  into  the  residue 
of  the  estate ;  and  it  would  do  so  just  as  much  if  there  was  no 
such  limitation  as  this  in  the  will,  as  it  does  when  the  limita- 
tion exists.  The  limitation  is  that,  in  that  case,  "the  trust 
moneys,  and  the  interest,  dividends,  and  annual  income  arising 
therefrom  shall  fall  into  and  be  dealt  with  as  part  of  my  re- 
siduary personal  estate."  If  she  had  said  that  it  would  fall  into 
and  form  part  of  her  residuary  personal  estate,  she  would  simply 
have  been  saying  what  the  law  is  ;  and  saying  that  it  shall  do  so  is 
simply  saying  what  the  law  would  do  without  such  a  statement. 
In  my  opinion  a  direction  that  in  a  particular  event  a  fund  shall 
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go  in  the  way  in  wliicli  the  law  would  make  it  go  in  the  absence  NORTH,  J. 
of  such  a  direction,  cannot  be  said  to  be  an  invalid  gift,  or  con- 
trary to  the  policy  of  the  law.  In  my  opinion,  therefore,  this 
direction  means  that  the  fund  is  to  go  as  the  law  independently 
of  that  direction  would  give  it,  and  therefore  that  gift  is  not 
obnoxious  to  any  rule  of  law.  That  being  so,  it  belongs  (subject 
of  course  to  the  trust  created)  to  the  residuary  legatees,  and  they 
take  it  just  as  they  would  take  it  if  there  were  no  gift,  or  if  the 
gift  failed  for  perpetuity.  It  goes  to  them  as  part  of  the  estate 
of  the  testatrix.  I  shall  therefore  answer  the  question  relating  to 
the  said  £14,000  in  this  way,  "  that  the  direction  in  the  will,  in 
the  events  therein  mentioned,  that  the  trust  moneys  arising  from 
the  investment  of  the  £14,000,  and  the  interest,  dividends,  and 
annual  produce  thereof  shall  fall  into  and  be  dealt  with  as  part  of 
my  residuary  personal  estate,  is  not  void  on  the  ground  of  per- 
petuity." 

[His  Lordship  decided  that  the  three  acres  had  not  been 
devised  for  a  glebe,  and  that  the  devise  was  void.] 

Solicitors :  Houseman  &  Co. ;  Maples,  Teesdale  &  Co. ;  Beep, 
Lane  &  Co. 

D.  P. 
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[1885   B.  2119.] 


,  lo.  English  Domicil — Marriage  in  Beckuanaland  according  to  the  Customs  of  a 
Native  Tribe — Polygamy — Marriage  not  in  a  Christian,  hut  a  Baralong  sense 
invalid. 

A  union  formed  between  a  man  and  a  woman  in  a  foreign  country, 
although,  it  may  there  bear  the  name  of  marriage,  and  the  parties  to  it  may 
there  be  designated  husband  and  wife,  is  not  a  valid  marriage  according  to 
the  law  of  England  unless  it  be  formed  on  the  same  basis  as  marriages 
throughout  Christendom,  and  be  in  its  essence  "  the  voluntary  union  for 
life  of  one  man  and  one  woman  to  the  exclusion  of  all  others." 

C.  B.,  whose  domicil  was  English,  in  1878  went  to  South  Africa^  and 
afterwards  resided  at  Mafeking  in  Bechuanaland.  In  1883  he  went  through 
the  ceremony  of  marriage  with  IT.,  a  woman  of  the  Baralong  tribe,  accord- 
ing to  the  customs  of  the  tribe,  among  whom  polygamy  is  allowed.  C.  B. 
and  T.  lived  together  as  husband  and  wife.  He  was  killed  in  the  colony 
in  1884,  and  about  ten  days  after  his  death  T.  gave  birth  to  a  female  child. 
C.  B.,  in  a  document  which  he  wrote  and  signed  in  1883,  made  some  pro- 
vision for  T,  and  for  a  child  out  of  the  proceeds  of  sale  of  his  property  in 
the  colony.  He  refused  to  be  married  to  T.  in  a  church  on  the  ground 
that  he  was  a  Baralong.  He  never  mentioned  the  marriage  to  any  of  his 
friends  in  England,  and  there  was  no  evidence  that  he  ever  introduced  or 
spoke  of  T.  as  his  wife,  but  that  he  called  her  "that  girl  of  mine."  He 
was  in  receipt  of  about  £600  a  year,  the  rents  of  estates  in  England,  de- 
vised to  him  for  life  with  remainder  to  his  lawful  child  or  children  : — 

Held,  that  the  union  of  C.  B.  and  T.  was  not  a  marriage  in  the  Christian, 
but  in  the  Baralong  sense,  and  that  it  was  not  a  valid  marriage  according 
to  the  law  of  England. 

William  FBOGGATT  BETHELL,  who  died  in  1879,  by 
Ids  will,  dated  the  28th  of  October,  1876,  made  a  devise  of  his 
real  estates  (including  leaseholds)  at  Burnhill  and  Hallatreeholme 
in  the  county  of  Yorh.  That  devise  the  testator  revoked  by  a 
codicil  dated  the  2nd  of  March,  1878,  and  instead  thereof  he 
thereby  gave  the  same  estates  to  trustees  (the  Defendants)  to  the 
uses  and  upon  the  trusts  thereinafter  expressed  and  declared,  viz., 
upon  trust  to  secure  a  rent-charge,  and  then  to  the  use  of  his  son 
Christopher  Bethell,  during  his  life,  or  until  he  should  commit  one 
of  such  acts  as  therein  mentioned,  and  after  the  death  of  Chris- 
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topher  Bethell  in  case  lie  should  die  leaving  any  child  or  children  STIRLING,J. 
him  surviving,  to  the  use  of  the  Defendants,  their  heirs  and 
assigns,  upon  trust  for  sale.  The  testator  then  declared  that  the 
trustees  should  stand  possessed  of  the  moneys  arising  from  such 
sale  for  the  child  of  Christopher  Bethell  if  only  one,  or  for  his 
children  if  more  than  one,  in  equal  shares,  but  in  case  Christopher 
Bethell  should  die  without  leaving  any  child  or  children  him 
surviving,  or  without  leaving  any  child  or  children  who  should 
attain  the  age  of  twenty-one  years,  then  the  testator  made  a  devise 
of  the  said  estates  in  favour  of  his  eldest  son  William  Bethell  (the 
Plaintiff)  during  his  life. 

Christopher  Bethell  left  England  for  the  Cape  of  Good  Hope  in 
the  year  1878,  and  never  returned  to  this  country.  He  died  in 
South  Africa  on  the  30th  of  July,  1884,  having  been  on  that 
day  killed  in  fighting  with  the  Boers  in  Bechuanaland.  Some 
time  after  the  death  of  Christopher  Bethell,  William  Bethell  took 
out  an  originating  summons  in  this  matter,  in  which  the  trustees 
(the  Defendants)  of  the  testator's  will  were  Eespondents,  asking 
for  a  declaration  that  he  was  entitled  to  the  property  on  the 
ground  that  Christopher  Bethell  had  died  without  leaving  any 
issue,  and  on  the  12th  of  June,  1885,  an  inquiry  was  directed 
whether  Christopher  Bethell  was  ever  married,  and  if  so,  when, 
and  to  whom,  and  whether  he  left  any,  and  what  children  him 
surviving,  and  when  they  were  respectively  born.  The  Chief 
Clerk  in  answer  to  that  inquiry  made  a  certificate  that  Christopher 
Bethell  in  October,  1883,  being  then  a  resident  at  Mafehing  in 
Bechuanaland,  went  through  the  form  of  marriage  according  to 
the  custom  of  the  Baralong  tribe  with  Teepoo,  a  Baralong  girl, 
and  had  issue  by  her  a  female  child  who  was  born  ten  days  after 
his  death;  that  the  Baralongs  had  not  any  religion,  nor  any 
religious  customs,  and  that  polygamy  was  allowed  in  that  tribe  ; 
that  at  the  time  of  the  marriage  the  domicil  of  Christopher  Bethell 
was  English,  and  that,  save  as  aforesaid,  he  never  was  married. 
Upon  that  certificate  the  matter  came  on  to  be  heard  upon  further 
consideration.  It  was  then  considered  desirable  that  the  infant 
child  mentioned  in  the  certificate  should  be  represented ;  and  in 
order  that  that  might  be  done  the  official  solicitor  was  appointed 
her  guardian,  and  notice  of  the  order  of  the  12th  of  June,  1885, 
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STIRLING,!,  was  served  upon  him  in  accordance  with  Eules  of  Supreme  Court, 
1888  1883,  Order  xvi.,  rule  44,  and  Order  ix.,  rule  4.  The  infant  had 
appeared  by  her  guardian,  who  had  taken  out  a  summons  asking 
that  the  certificate  might  be  varied  by  finding  that  Christopher 
Bethell  was  married  to  Teepoo,  and  left  one  child  him  surviving,  a 
girl  born  on  the  9th  of  August,  1884.  The  evidence,  which  had 
been  taken  by  commission  in  Bechuanaland,  was  to  the  effect  that 
Christopher  Bethell  refused  to  be  married  in  a  church,  though,  as 
stated,  there  was  a  Wesleyan  church  at  Mafehing,  and  a  minister  ; 
and  also  an  English  church  and  a  clergyman  at  Kimherley,  a  large 
English  town  not  very  far  off;  that  he  did  not  intend  to  remain  in 
Bechuanaland,  but  to  return  to  England  ;  that  in  none  of  his  com- 
munications to  his  relations  or  friends  had  he  intimated  or  led 
them  to  infer  that  he  was  married  ;  and  that  he  called  Teepoo 
"  that  girl  of  mine."  It  was  also  in  evidence  that  "  each  male  is 
allowed  one  great  wife  and  several  concubines,  who  have  almost 
the  same  status  in  the  home  as  the  great  or  principal  wife."  And 
Montsioa  the  chief  of  the  tribe  said : — "  There  are  those  who  have 
two,  three,  or  four  wives,  but  the  first  is  the  principal  wife."  The 
marriage  ceremony  was  thus  described  : — "  When  the  consent  of 
the  parents  has  been  obtained,  the  bridegroom  slaughters  a  sheep, 
a  buck,  an  ox,  or  cow.  The  head  of  the  animal  is  taken  to  the 
bride's  parents,  as  also  is  the  hide,  which  is  cleaned  and  softened. 
They  are  then  considered  married,  and  after  the  birth  of  the  first 
child  the  number  of  the  cattle  previously  agreed  upon  is  handed 
over  to  the  wife's  parents."  Christopher  Bethell  in  October,  1883, 
went  through  that  ceremony  with  Teepoo,  a  niece  of  Montsioa,  who 
in  his  depositions  gave  this  account  of  what  took  place  : — 

"  Bethell  came  to  me  and  said  he  wanted  a  woman  to  take  and 
marry  according  to  the  Baralong  custom.  I  said  to  him,  *  You 
know  we  Baralongs  have  a  different  custom  from  other  tribes. 
The  custom  is  that  during  courtship  and  after  marriage,  the  man, 
when  he  kills  an  ox,  sends  the  head  to  the  girl's  mother,  so  if  you 
do  this  the  mother  will  know  your  intentions  are  honourable.' 
Bethell  said  : — *  Well,  I  want  to  marry  a  Baralong,  and  I  will  do 
so  according  to  Baralong  custom also  *  I  am  a  Baralong,'  1  said, 
'  Will  you  not  marry  her  in  church  ?  '  He  said,  *  No ;  I  am  a 
Baralong ;  did  you  marry  your  wife  in  church,  did  you  not  also 
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marry  in  the  custom  I  am  about  to  do?'  I  said,  ^  Very  well,  if STIIlLINGr,J. 
that  is  the  case  you  can  take  one,'  and  of  a  truth  he  did  take  one.  1888 
He  slaughtered  an  ox,  and  sent  the  head  to  MaJcwas,  the  mother 
of  Teepoo.  I  then  went  to  Malavas,  and  said,  *  G  ive  your  daughter 
to  Bethell ;  you  see  he  really  means  it.  See,  he  has  sent  you  the 
head.'  She  did,  and  he  married  her  exactly  in  accordance  with 
our  customs.  There  is  no  other  ceremony  except  taking  the  girl. 
The  paying  of  cattle  is  no  part  of  the  ceremony  of  marriage,  and 
may  be  done  years  after  the  consummation  of  the  marriage. 
Bethell  took  the  girl  to  his  house.  Bethell  gave  a  span  of  oxen 
and  trekgoed  and  plough  to  Teepoo's  father,  saying,  *  Plough 
MaJcwas's  garden  with  this.'  It  is  one  of  our  customs  for  the  son- 
in-law  to  plough  the  mother-in-law's  garden,  or  have  it  ploughed. 
I  know  that  Bethell  really  married  Teejpoo,  and  that  she  was  his 
wife  and  not  his  paramour."  On  the  3rd  of  December,  1883, 
Christopher  Bethell  wrote  and  signed  the  following  document 
making  some  provision  for  Teepoo  and  any  child  she  might  have 
by  him : — 

"  I  hereby  desire  that  in  the  event  of  my  decease  here  in 
3IafeJcing,  and  in  the  absence  of  any  other  will,  Mr.  E.  Rowland 
shall  take  over  all  my  arms,  ammunition,  cannon  wagon,  oxen, 
horses  and  any  other  property  that  may  be  in  my  possession,  and 
shall  sell  them  to  the  best  advantage.  I  desire  that  he  will 
realize  all  the  property  as  quickly  as  possible,  and  shall  apply 
the  proceeds  to  the  payment  of  Taylor  &  LearFs  (KlerJcsdup) 
account,  the  balance  he  shall  have  and  hold  as  a  bequest  and 
present  from  me.  And  he  shall  inform  my  relatives  in  England 
of  my  decease  and  of  the  manner  in  which  my  property  is  dis- 
posed of.  Always  providing  that  before  disposing  of  any  of  the 
proceeds  of  the  sale  of  my  property  he  shall  purchase  or  put  aside 
(30)  thirty  heifers,  (10)  ten  three  years  old,  (10)  ten  two  years 
old,  (10)  ten  one  year  old,  and  shall  use  them  for  the  benefit  of 
Teepoo  in  the  following  manner — he  shall  keep  the  heifers  for  the 
space  of  one  year  from  my  decease,  and  in  case  she  (Teepoo)  has 
no  child  by  me  he  shall  hand  the  said  (30)  thirty  heifers  over  to 
her  for  her  own  property  and  use.  If  she  has  a  child  after  my 
decease,  he  shall  keep  the  heifers  and  their  produce  until  the  said 
child  be  arrived  at  the  age  of  (21)  twenty-one  years,  selling  any 
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STmLlNa,J.  fall-grown  oxen  and  old  cows,  and  investing  the  proceeds  in  land 
or  English  Government  securities.  The  milk  of  the  cattle  and 
the  use  of  the  young  oxen  to  be  applied  to  the  use  of  Teepoo  and 
the  child.  At  the  end  of  eight  years  the  child  is  to  be  removed 
from  its  mother  and  placed  at  a  school  for  the  time  of  ten  years, 
either  in  the  colony  or  in  England,  and  if  a  boy  shall  be  taught  a 
profession,  or  enter  Her  Majesty's  service  as  a  soldier.  In  order 
to  repay  the  work  of  Mr.  Eowland  in  the  case  of  a  child  being 
born  I  desire  that  he  shall  take  (20)  twenty  per  cent,  of  all  sales 
of  oxen  and  cows  as  before  mentioned.  In  case  Teepoo  remarries 
or  has  any  more  children  or  conducts  herself  in  an  improper  way, 
she  shall  be  debarred  from  any  participation  in  the  heifers  and 
shall  give  up  the  guardianship  of  the  child  at  once  to  E.  Bowland 
and  shall  receive  10  yearly  heifers  only  as  a  dowry.  But  in  case 
she  have  no  child  by  me  at  the  expiration  of  the  year,  she  will 
be  at  liberty  to  do  as  she  likes  and  will  receive  the  (30)  thirty 
heifers  as  before  mentioned.  And  Bagnassie,  her  father,  shall 
receive  eight  young  heifers  as  dowry,  and  thereby  relinquishes 
by  Bechuana  law  all  command  over  Teepoo  and  the  child. 

"  In  token  my  hand,  C,  Bethell. 

"  Which  can,  if  necessary,  be  verified  by  the  Standard  Banh 
(Limited).'" 

Further  evidence  is  stated  in  the  judgment. 

W.  Pearson,  Q.C.  (George  Williamson,  with  him),  for  the  Plain- 
tiff, stated  the  facts  :  and  submitted  that  the  onus  of  proving  a 
valid  marriage  was  upon  the  infant ;  and  see  In  re  Bethell,  Bethell 
V.  Bethell  (1). 


Hastings,  Q.C,  and  Byrne,  Q.C,  for  the  infant : — 

On  the  facts  and  on  the  evidence  taken  in  Bechuanaland  the 
question  to  be  decided  is,  whether  the  marriage  of  Christopher 
Bethell,  a  domiciled  Englishman,  in  a  foreign  country  with  Teepoo, 
a  woman  of  a  native  tribe,  was  good  and  valid,  notwithstanding 
polygamy  may  prevail  there.  A  marriage  celebrated  abroad  accord- 
ing to,  and  valid  by  the  lex  loci  is  valid  everywhere :  Balrymple 

(1)  34  Cli.  D.  5G1. 
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Y.  Dalrymple  (1) ;  and  Lord  Wensleydale  in  Brook  v.  Brook  (2)  STmLlNG,J. 
said  :  "  It  is  the  established  principle  that  every  marriage  is  to 
l)e  universally  recognised,  which  is  valid  according  to  the  law  of 
the  place  where  it  was  had,  whatever  that  law  may  be." 

This  was  the  doctrine  of  Lord  Stowell  in  the  case  of  Herbert  v. 
Herbert  (3),  and  Lord  Campbell  said  (4)  :  "Although  the  forms  of 
celebrating  the  foreign  marriage  may  be  different  from  those 
required  by  the  law  of  the  country  of  domicil,  the  marriage  may 
be  good  everywhere."  Now  is  that  applicable  to  a  marriage  in  a 
place  which  may  be  described  as  an  uncivilized  country  ? 

[Stirling,  J. : — The  question  is  whether  the  relationship  as 
described  by  the  chief  of  the  tribe  is  a  marriage  at  all.] 

The  law  of  England  recognises  the  principle  in  those  cases  as 
applicable,  even  though  a  marriage  may  be  solemnized  in  a 
country  where  the  people  are  not  so  highly  civilized  as  in  England ; 
and  where  the  practice  of  polygamy  may  obtain.  The  Court  can- 
not distinguish  between  a  marriage  of  an  Englishman  in  the 
Baralong  country  and  a  marriage  of  an  Englishman  in  Turkey. 
According  to  the  law  of  Ceylon,  as  in  England,  where  a  man  and 
woman  are  proved  to  have  lived  together  as  husband  and  wife  the 
law  will  presume,  unless  the  contrary  be  clearly  proved,  that  they 
were  living  together  in  consequence  of  a  valid  marriage  and  not 
in  a  state  of  concubinage :  and  those  who  claim  by  virtue  of  the 
marriage  are  not  bound  to  prove  that  all  necessary  ceremonies 
have  been  performed:  Sastry  Velaider  Aronegary  v.  Sembecutty 
Yaigalie  (5).  The  question  there  was  whether  there  had  been  a 
valid  marriage  between  two  Tamils  in  Ceylon,  where  (6)  "  if  the 
rice  ceremony  is  performed  it  is  a  marriage."  Then  there  is  the 
case  of  Connolly  v.  Woolrich  (7).  Connolly,  a  Christian,  who  never 
lost  his  domicil  of  birth  in  Lower  Canada,  went  to  and  did  reside 
\R  i]iQ  North-West  Territories  ioi  thirty  years,  and  there  married 
an  Indian  woman  of  the  Cree  Indians,  who  were  pagans,  and  the 
Court  held  that  the  marriage  was  valid  notwithstanding  the 
assumed  existence  of  polygamy,  and  divorce  at  will  obtained. 

(1)  2  Hagg.  Cons.  Eep.  54.  (4)  9  H.  L.  C.  207. 

(2)  9  H.  L.  C.  193,  241.  (5)  6  App.  Gas.  364. 

(3)  2  Hagg.  Cons.  Kep.  271.  (6)  Ibid.  366. 

(7)  11  Low.  Can.  Jur.  197  (1867). 
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STIRLING,J.  And  in  Johnson  v.  Johnson's  Administrator  (1)  and  1  Bishop  on 
Marriage  and  Divorce  (2),  we  find  the  case  of  a  white  man  co- 
habiting with  an  Indian  woman  in  an  Indian  country,  and  having 
children  born  there.  He  afterwards  brought  them  away  to  Missouri,. 
but  left  the  mother  behind.  The  question  was  whether  they  were, 
and  could  be  recognised  as,  legitimate  in  Missouri.    That  de- 
pended upon  whether  legally  the  father  was  the  husband  of 
the  mother.   The  lower  Court  before  which  the  case  was  tried  in- 
structed the  jury  that  unless  the  agreement  of  the  parents  was 
to  live  their  whole  lives  together  in  a  state  of  union,  as  husband 
and  wife,  it  was  not  a  marriage,  nor  were  the  children  of  such 
union  capable  of  inheriting  from  the  father :  but  on  appeal  the 
instruction  was  held  to  be  wrong,  being  too  restrictive,  and  would 
operate  to  nullify  all  Indian  marriages.  Judge  Napton  said  :  "  In 
most  of  the  tribes,  perhaps  in  all,  the  understanding  of  the  parties 
is,  that  the  husband  may  dissolve  the  contract  at  his  pleasure," 
and  "  It  is  plain  that,  among  the  savage  tribes  on  this  continent, 
marriage  is  merely  a  natural  contract,  and  that  neither  law, 
custom,  nor  religion  has  affixed  to  it  any  conditions,  or  limitations, 
or  forms,  other  than  what  nature  has  itself  prescribed."    The  de- 
cisions in  those  cases  come  to  this,  that  the  rule  as  to  marriage 
being  valid,  in  a  foreign  country — in  Germany  for  instance — is 
valid  everywhere,  and  the  Courts  here  are  in  the  habit  of  looking 
at  them  as  useful  guides  in  applying  the  law  to  the  case  under 
consideration.    A  Turkish  subject  came  to  England  and  married 
an  English  lady,  and  the  marriage  was  held  to  be  good  and  valid  : 
ColIissY.  Hector  (3).  Assuming  there  was  a  marriage  in  Bechuana- 
land,  then  comes  the  question  whether  it  involves  polygamy, 
and  will  not  be  recognised  in  this  country.    The  proposition 
which  the  Plaintiff  will  have  to  rely  upon  is  that  every  marriage 
which  is  celebrated  in  a  country  where  polygamy  is  recognised  or 
obtains  is  a  marriage  involving  polygamy,  and  if  that  should 
be  held  to  be  a  true  proposition  there  is  an  end  of  the  infant's 
case.  But  did  Christopher  BethelVs  marriage  involve  polygamy  ? 
If  he  had  gone  through  another  marriage  that  would  have  been 
polygamous.    If  a  man  embraces  a  faith  a  tenet  of  which  is  that 

(1)  30  Missouri  State  Eep.  72.  (2)  6tli  Ed.  1881,  p.  223. 

(3)  Law  Rep.  19  Eq.  334. 
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polygamy  is  lawful,  if  he  becomes  a  Mormon  or  a  Mahommedan,  STIRLING,!, 
and  marries,  that  would  involve  polygamy,  but  if  an  Englishman  1888 
marries  in  Turlcey,  or  in  the  territory  of  the  Baralongs,  however 
ubsurd  or  grotesque  the  ceremonies  may  be,  and  intends  to  live, 
and  does  live,  with  his  wife  to  the  exclusion  of  every  other  woman, 
how  that  can  be  called  polygamy  it  is  difficult  to  comprehend,  at 
any  rate  there  is  no  decision  in  favour  of  such  a  proposition.  An 
Englishman  goes  to  a  colony  and  resides  among  a  native  tribe 
where  polygamy  prevails,  and  there  goes  through  the  form  of 
marriage,  and  what  possible  reason  is  there  for  saying  that  it  is 
not  a  good  and  valid  marriage  ?  It  is  submitted  that  there  is 
none.  In  Dalrymple  v.  Dairy mple  (1)  Lord  Stowell  said  :  Mar- 
riage, in  its  origin,  is  a  contract  of  natural  law  It  is  the 

parent,  not  the  child,  of  civil  society."  In  certain  cases  "  marriages 
will  be  allowed  to  be  valid  according  to  the  law  of  the  native,  or 
of  fixed  actual  domicil :  "  Story  on  Conflict  of  Laws  (2).  "  Where  a 
marriage  valid  according  to  the  lex  loci  actus  is  impossible,  from 
the  want  of  any  such  law  applicable  to  the  case,  parties  may  marry 
with  the  forms,  so  far  as  it  is  possible  to  observe  them,  and  with 
the  consents,  respectively  required  by  their  own  law  "  :  WestlaJce's 
Private  International  Law  (3). 

Christopher  Bethell  intended  to,  and  did,  enter  into  a  contract  of 
marriage.  He  wrote  in  the  document  of  the  3rd  of  December, 
1883,  In  case  Teepoo  remarries."  It  cannot  be  contended  that  he 
•could  not  enter  into  the  contract  however  grotesque  the  ceremony 
gone  through  may  appear  to  be.  Mr.  Justice  Story,  in  his  Con- 
flict of  Laws  (4),  while  he  admits  it  to  be  the  rule  that  a  marriage 
valid  where  celebrated  is  good  everywhere,  says  (5)  there  are  ex- 
ceptions ;  those  of  "  marriages  involving  polygamy  and  incest." 
Does  the  exception  of  polygamy  void  this  marriage  ?  There  is 
no  authority  in  support  of  that  proposition,  and  there  seems  to 
be  no  reason  for  it.  Lord  Stowell  in  Ending  v.  Smith  said  (6)  : 
"  It  is  true,  indeed,  that  English  decisions  have  established  this 
rule,  that  a  foreign  marriage,  valid  according  to  the  law  of  the 
place  where  celebrated,  is  good  everywhere  else  ;  but  they  have 


(1)  2  Hagg.  Cons.  Rep.  63. 

(2)  Ed.  1883,  p.  198,  s.  118. 
<3)  Ed.  1880,  p.  57,  s.  23. 


(4)  §  113. 

(5)  §  113a. 

(6)  2  Hagg.  Cons.  Rep.  371,  390. 
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STIRLING,  J.  not  e  corner  so  established,  that  marriages  of  British  subjects,  not 
1888  good  according  to  the  general  law  of  the  place  where  celebrated, 
are  universally,  and  under  all  possible  circumstances,  to  be  re- 
garded as  invalid  in  England,  It  is  therefore,  certainly,  to  be 
advised,  that  the  safest  course  is  always  to  be  married  according 
to  the  law  of  the  country,  for  then  no  question  can  be  stirred 
and  the  cases  of  Scrhnshire  v.  Scrimshire  (1) ;  Harford  v.  Mor- 
ris (2)  ;  Middleton  v.  Janverin  (3),  also  bear  upon  the  point.  To 
maintain  that  the  marriage  was  invalid  it  must  be  made  out 
by  the  Plaintiff  that  it  was  celebrated  with  the  intention  on  the 
part  of  Christopher  Bethell  of  having  the  advantage  of  being  able 
to  avail  himself  of  the  law  or  custom  which  allowed  polygamy. 
His  conduct  subsequent  to  the  marriage,  and  his  writing  and 
signing  the  document  of  the  3rd  of  December,  1883,  in  which  he 
made  provision  for  a  child  which  was  contemplated,  was  in  accord- 
ance with  English  law,  and  quite  consistent  with  an  honest 
intention  to  treat  it  as  a  valid  marriage.  It  would  have  been 
dishonest  if  he  had  treated  the  marriage  as  being  invalid ;  and 
it  would  be  a  startling  proposition  to  make  that  in  a  country 
where  polygamous  marriages  are  allowed  a  domiciled  English- 
man cannot  marry  without  the  marriage  involving  polygamy.  If 
Christopher  Bethell  had  been  a  Baralong  the  infant  would  be  le- 
gitimate :  In  re  Goodman's  Trusts  (4).  He  must  have  intended  to 
give  the  marriage  with  Teepoo  all  the  characteristics  of  an  English 
marriage.  He  solemnly  said  that  he  had  married  her,  and  they 
lived  together  as  man  and  wife.  It  was  in  every  sense  an  English 
marriage,  and  the  Court  will  not  impute  to  him  that  he  intended 
to  take  any  advantage  of  the  practice  of  polygamy. 

Under  all  the  circumstances  of  the  case  it  would  be  a  strong 
thing  to  say  that  he  merely  intended  to  form  a  simple  union 
which  he  intended  to  throw  over  at  a  future  time.  Can  it  be 
contended  that  if  after  the  marriage  with  Teepoo  he  had  con- 
tracted a  marriage  with  a  woman  in  this  country  that  would  not 
have  been  bigamy  ? 

[Stikling,  J. : — The  question  is,  was  it  a  marriage  in  an  English 
sense  ?] 

(1)  2  Hagg.  Cons.  Rep.  395.  (3)  2  Hagg.  Cons.  Rep.  437. 

(2)  Ibid.  423.  (4)  14  Qh.  D.  619. 
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Supposing  there  had  been  no  evidence  in  the  case  except  that 
Chrhtopher  Bethell  had  gone  through  a  native  marriage,  had 
cohabited  with  his  wife,  and  had  left  a  child,  that,  it  is  submitted, 
would  have  been  conclusive,  without  any  other  evidence  of  the 
legitimacy  of  the  child,  and  unless  the  Plaintiff  can  shew  some- 
thing against  the  propositions  advanced  on  behalf  of  the  infant ; 
and  it  is  submitted  that  he  can  shew  no  authority  against  them  ; 
she  should  be  held  to  be  entitled  to  the  estate. 

[The  cases  of  Warrender  v.  Warrender  (1),  Fiers  v.  Piers  (2), 
SJiaw  V.  Gould  (3),  Hyde  v.  Hyde  and  Woodmansee  (4),  and  Harvey 
V.  Farnie  (5),  were  also  referred  to.] 

W,  Pearson,  Q.C,  and  G.  Williamson,  for  the  Plaintiff : — 

The  claim  on  behalf  of  the  infant  that  there  was  a  valid  mar- 
riage, and  that  she  is  the  legitimate  child  of  Ghristojoher  Bethell,a.nd 
therefore  entitled  to  take  under  the  will,  has  failed.  To  establish 
the  legitimacy  of  the  child  it  must  be  proved  that  her  father  and 
mother  were  united  in  a  manner  which  the  English  law  alone 
recognises.  The  meaning  of  the  word  "  marriage  "  in  this  country 
is  perfectly  plain ;  but  certain  forms  and  ceremonies  are  required 
by  law  for  the  purposes  of  evidence.  In  Christian  countries 
marriage  is  the  union  of  one  man  and  one  woman  exclusively  for 
the  whole  period  of  life :  Hyde  v.  Hyde  and  Woodmansee ;  and 
there  must  be  a  mutual  interchange  of  consent  by  the  two  persons. 
Unless  there  be  an  interchange  of  consent  there  cannot  be  that 
which  English  law  recognises  as  marriage.  Was  there  such  an 
interchange  of  consent  between  Christopher  Bethell  and  Teepoo  ? 
The  Baralong  tribe  have  not  laws  but  only  customs  when  they 
marry.  A  marriage  solemnized  according  to  the  lex  loci  the  law 
of  this  country  will  recognise :  Dalrymple  v.  Dalrymple  (6) ; 
but  if  not  so  solemnized  then  it  is  not  recognised.  There  are 
foreign  states,  some  of  which  are  Christian  and  some  not.  Some 
recognise  that  which  this  country  calls  marriage,  and  others 
merely  a  connection,  but  that  is  a  different  thing  from  an  English 
marriage.    If  a  British  citizen  contracts  a  marriage  at  a  mosque 

(1)  2  CI.  &  F.  488.  (4)  Law  Eep.  1  P.  &  M.  130. 
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(2)  2  H.  L.  C.  331. 

(3)  Law  Rep.  3  H.  L.  55. 


(5)  6R  D.  35;  8  App.  Gas.  43. 

(6)  2  Hagg.  Cons.  Rep.  54. 
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STIELINGtjJ.  with  an  Englishwoman,  that  would  not  be,  according  to  English 
1888  law,  a  marriage.  In  Turkey  or  other  countries  an  English 
marriage  can  take  place  before  an  ambassador  or  consul.  Chris- 
Bethell.  tians  marry  according  to  the  rites  of  the  Christian  Church  estab- 
lished in  those  countries,  and  the  marriages  are  held  to  be  valid 
in  this  country :  Warrender  v.  Warrender  (1).  There  may  be  a 
state  in  which  Christianity  is  not  tolerated,  in  which  England 
has  no  representative,  and  where  there  is  no  Christian  minister 
and  no  church,  but  even  there,  if  there  be  an  intention  to  con- 
tract a  Christian  marriage,  and  an  interchange  of  consent  to 
accept  each  other  in  a  Christian  sense,  it  will  be  held,  upon  the 
principle  of  "  necessity,"  a  marriage.  No  such  intention,  however, 
is  shewn  in  this  case,  and  the  principles  laid  down  in  Buding 
V.  Smith  (2),  a  case  referred  to  by  Sir  W.  Page  Woody  V.C.,  in 
Armitage  v.  Armitage  (3),  do  not  apply.  An  Englishman  takes 
his  English  common  law  with  him.  Was  it  possible  for  any 
domiciled  Englishman  to  contract  a  marriage  unless  under  or  by 
means  of  his  common  law  right,  and  in  the  presence  of  an  ordained 
minister  ?  Beamish  v.  Beamish  (4) ;  Beg,  v.  Millis  (5).  If  a  person 
marries  in  a  civilized  country,  then  the  lex  loci  governs  the  case, 
but  how  far  an  Englishman  can  carry  into  a  savage  land  his  own 
common  law  rights  is  shewn  in  the  case  of  Bex  v.  Inhabitants  oj- 
Brampton  (6). 

Upon  these  principles  the  case  must  be  decided.  The  facts  of 
actual  marriage  and  interchange  of  consent,  which  this  country 
recognises,  have  not  been  established.  A  Christian  marriage 
'  cannot  be  inferred  from  the  ceremony  which  was  gone  through. 
It  has  not  been  shewn  that  there  was  any  case  of  "  necessity," 
even  if  the  parties  intended  to  contract  a  Christian  marriage, 
in  the  mode  and  form  in  which  it  was  done.  The  cases  of 
Johnson Y.  Johnson's  Administrator  (7),  and  Connolly  Y.Woolrieh  (8), 
were  not  determined  in  accordance  with  English  law  and  have 
no  bearing  upon  this  case. 

In  Johnson  v.  Johnson's  Administrator  the  question  of  fact  and 


(1)  2  01.  &  F.  488,  531, 535. 

(2)  2  Hagg.  Cons.  Eep.  371. 

(3)  Law  Eep.  3  Eq.  343. 

(4)  9  H.  L.  0.  274. 


(5)  10  01.  &  F.  534. 

(6)  10  East.  282. 

(7)  30  Missouri  State  Eep.  72. 

(8)  11  Low.  Oan.  Jur.  197  (1867). 
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evidence  was  one  only  in  reference  to  Johnson^ s  marriage  with  an  STIRLING.J. 
Indian  woman,  and  whether  it  could  be  inferred  that  some  cere-  1888 
mony  of  marriage  took  place  between  them.  - 

The  case  of  Connolly  v.  Woolrich  (1)  is  of  no  authority  in  this 
country.  It  was  decided  upon  the  old  French  and  Canon  laws. 
The  "  necessity  "  there  was  shewn  to  be  absolute,  as  there  was  no 
minister  nearer  than  3000  miles  away :  Armitage  v.  Armitage  (2) ; 
Ruding  v.  Smith  (3),  and  WestlaJce  on  Private  International 
Law  (4). 

The  case  of  Sastry  Velaider  Aronegary  v.  Semhecutty  Vai- 
galie  (5)  has  no  bearing  on  this  case  whatever.  The  question  of 
ceremony  as  constituting  a  Christian  marriage  did  not  arise  in 
that  case  :  Story's  Conflict  of  Laws  (6). 

It  is  submitted  that  from  the  proved  facts  the  Court  cannot 
assume,  having  regard  to  the  place  where  the  marriage  took 
place,  that  any  consents  were  interchanged.  There  is  certainly 
no  evidence  of  any  such  interchange  as  in  a  Christian  marriage. 
There  was  merely  a  sexual  relationship  between  Cliristojflier 
Bethell  and  Teejooo,  and  it  is  submitted  that  the  only  inference 
which  the  Court  can  draw  from  the  facts  is  that  there  was  an 
intention  by  both  parties  that  it  was  to  be  such  a  connection  as 
usually  exists  in  the  Baralong  tribe,  and  in  accordance  with  their 
customs.    The  ceremony  was  a  Baralong  one,  and  none  other. 

There  must  be  mutual  consent :  Warrender  v.  Warrender  (7). 
What  did  Teepoo  consent  to  ?  Certainly  not  to  a  Christian 
marriage.  She  became  one  of  the  wives  whom  Christopher  Bethell, 
residing  in  Bechuanaland,  might  have,  and  to  live  with  him  all 
her  life.  There  was  no  contract  to  be  his  wife  exclusive  of  every 
other  woman.  The  Court  cannot,  in  regard  to  assents,  assume 
more  than  the  forms  and  ceremonies  of  the  marriage  import. 
There  is  no  question  of  "  necessity  "  in  this  case.  That  is  shewn 
by  the  fact  that  there  was  a  missionary  at  Mafeking,  As  to 
intention,  there  was  the  refusal  by  Christopher  Bethell  to  marry 
in  a  church,  and  also  his  statement  that  he  was  a  Baralong,  and 

(1)  11  Low.  Can.  Jur.  197  (1867).  (4)  Ed.  1880,  p.  57,  s.  23. 

(2)  Law  Kep.  3  Eq.  343.  (5)  6  App.  Cas.  361 

(3)  2  Hagg.  Cons.  Kep.  371.  (6)  Ed.  1883,  p.  198,  s.  118. 

(7)  2  CI.  &  F.  488. 


232 


CHANCERY  DIVISION.  [VOL.  XXXVIII. 


STIRLING, J.  would  take  a  wife  according  to  their  customs.  It  is  clear,  from 
1888  the  evidence,  that  he  did  not  intend  to  remain  in  the  colony  but 
to  return  home ;  and  that  in  none  of  his  communications  to  his 
friends  at  home  did  he  intimate  that  he  was  married.  Can  it  be 
supposed  for  a  moment  that  he  intended  to  bring  Teepoo  home  as 
his  lawful  wife  ?  Certainly  not.  The  summons  ought  to  be  dis- 
missed ;  and  a  declaration  made  in  favour  of  the  Plaintiff's  title 
to  the  estates. 
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Borthwick,  for  the  Defendants,  the  trustees  of  the  will. 
Hastings,  in  reply. 

1888.  Feb.  15.  Stirling,  J.  (after  stating  the  facts,  continued)  : — 

The  question  thus  raised  is  whether  a  marriage  valid  accord- 
ing to  English  law  took  place  between  Christopher  Bethell  and 
TeepoOf  and  it  has  been  very  fully  and  ably  argued  by  counsel 
on  behalf  both  of  the  infant  and  of  William  BethelL  The  facts 
which  gave  rise  to  it,  so  far  as  the  same  appear  by  the  evidence, 
are  shortly  these :  Christopher  Bethell ,  who  left  England  in  1878, 
was,  shortly  after  his  arrival  in  South  Africa,  appointed  British 
Eesident  with  Montsioa,  the  chief  of  the  Baralongs,  a  barbarous 
or  semi-barbarous  tribe  who  inhabit  a  portion  of  Bechuanaland 
beyond  the  limits  of  the  British  dominion.  That  appointment 
was  afterwards  cancelled,  but  he  continued  to  reside  among  the 
Baralongs,  and  became  a  storekeeper  at  Mafehing  within  their 
territory.  Upon  the  breaking  out  of  disturbances  in  Bechuana- 
land he  joined  the  Bechuana  mounted  police,  a  corps  in  the  em- 
ployment of  the  British  Government,  and  he  met  with  his  death 
in  an  encounter  between  that  force  and  the  Boers.  At  the  time 
of  his  death  a  commission  appointing  him  to  a  command  in  the 
corps  had  been  made  out,  and  was  on  its  way  to  him,  but  he 
did  not  actually  receive  it. 

As  was  found  by  the  Chief  Clerk  polygamy  prevails  among 
the  Baralongs.  According  to  one  witness  "  Each  male  is  allowed 
one  great  wife  and  several  concubines,  who  have  almost  the  same 
status  in  the  home  as  the  great  or  principal  wife."  And  the  chief 
of  the  tribe  said :  "  There  are  those  who  have  two,  three,  or  four 
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wives,  but  the  first  is  the  principal  wife."    The  marriage  cere-  STIRLING,!, 
mony  is  thus  described.    [His  Lordship  read  the  evidence  set  1888 
forth  above,  and  continued : — ] 

Christojoher  Bethell  in  October,  1883,  went  through  that  cere- 
mony with  TeepoOj  a  niece  of  Montsioa,  who  gave  an  account  of 
what  took  place.  [His  Lordship  read  the  depositions  of  the  chief 
set  forth  above]. 

On  the  3rd  of  December  Christopher  Bethell  wrote  and  signed 
a  document.    [His  Lordship  read  it,  and  continued  : — ] 

Christopher  Bethell  kept  up  communication  with  various  mem- 
bers of  his  family  down  to  shortly  before  his  death.  He  from 
time  to  time  expressed  his  intention  to  return  to  England ;  and 
that  portion  of  the  Chief  Clerk's  certificate  which  finds  that  his 
domicil  was  English  has  not  been  excepted  to.  He  never  men- 
tioned the  marriage  to  any  of  his  relatives;  and  there  is  no 
evidence  that  he  ever  introduced  Teepoo,  or  spoke  of  her  to  any 
European,  as  his  wife.  One  of  the  witnesses  stated  that  he  always 
called  her  "  that  girl  of  mine."  Although  it  was  not  formally 
in  evidence,  it  was  stated  at  the  Bar,  and  the  statement  was 
accepted  by  counsel  on  behalf  of  the  infant,  that  the  contents  of 
the  testator's  will  were  communicated  to  Christopher  Bethell 
shortly  after  his  father's  death  in  1879  ;  and  that  the  income  of 
the  property,  amounting  to  about  £600  a  year,  was  regularly 
remitted  to  him  down  to  the  time  of  his  death. 

I  have  now  to  inquire  what  is  the  law  applicable  to  the  case. 
In  Warrender  v.  Warrender  (1)  Lord  Brougham  said  (2)  :  "  A 
marriage,  good  by  the  laws  of  one  country,  is  held  good  in  all 
others  where  the  question  of  its  validity  may  arise.  For  the  ques- 
tion always  must  be :  Did  the  parties  intend  to  contract  marriage  ? 
And  if  they  did  that  which  in  the  place  they  were  in  is  deemed 
a  marriage,  they  cannot  reasonably,  or  sensibly,  or  safely,  be  con- 
sidered otherwise  than  as  intending  a  marriage  contract."  This 
is  the  general  rule  of  law  and  is  relied  on  by  the  counsel  for  the 
infant.  His  Lordship,  however,  afterwards  qualifies  his  statement 
of  the  rule  as  follows :  "  The  rule  extends,  I  apprehend,  no  further 
than  to  the  ascertaining  of  the  validity  of  the  contract,  and  the 
meaning  of  the  parties,  that  is,  the  existence  of  the  contract  and  its 

(1)  2  01.  &  F.  488.  (2)  2  01.  &  F.  530-533. 
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STlELlNa,J.  construction.  If  indeed  there  go  two  things  under  one  and  the 
same  name  in  different  countries — if  that  which  is  called  marriage 
is  of  a  different  nature  in  each — there  may  be  some  room  for 
holding  that  we  are  to  consider  the  thing  to  which  the  parties 
have  bound  themselves,  according  to  its  legal  acceptance  in  the 
country  where  the  obligation  was  contracted.  But  marriage  is  one 
and  the  same  thing  substantially  all  the  Christian  world  over. 
Our  whole  law  of  marriage  assumes  this  ;  and  it  is  important  to 
observe,  that  we  regard  it  as  a  wholly  different  thing,  a  different 
status  from  Turkish  or  other  marriages  among  infidel  nations, 
because  we  clearly  never  should  recognise  the  plurality  of  wives, 
and  consequent  validity  of  second  marriages,  standing  the  first, 
which  second  marriages  the  laws  of  those  countries  authorize  and 
validate.  .  .  .  Indeed  if  we  are  to  regard  the  nature  of  the  con- 
tract in  this  respect  as  defined  by  the  lex  loci,  it  is  difficult  to  see 
why  we  may  not  import  from  Turkey  into  England  a  marriage  of 
such  a  nature  as  that  it  is  capable  of  being  followed  by  and  sub- 
sisting with  another,  polygamy  being  there  of  the  essence  of  the 
contract."  That  statement  of  the  law  was  acted  upon  by  Lord 
Penzance  in  the  case  of  Hyde  v.  Hyde  and  Woodmansee  (1),  in 
dealing  with  the  case  of  a  Mormon  marriage  celebrated  at  Salt 
LaJce  City,  He  there  says  (2) :  "  The  matrimonial  law  of  this 
country  is  adapted  to  the  Christian  marriage,  and  it  is  wholly 
inapplicable  to  polygamy  "  and  (3),  "  I  conceive  that  marriage, 
as  understood  in  Christendom,  may  for  this  purpose  be  defined 
as  the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the 
exclusion  of  all  others." 

I  conceive  that,  having  regard  to  these  authorities,  I  am 
bound  to  hold  that  a  union  formed  between  a  man  and  a  woman 
in  a  foreign  country,  although  it  may  there  bear  the  name  of  a 
marriage,  and  the  parties  to  it  may  there  be  designated  husband 
and  wife,  is  not  a  valid  marriage  according  to  the  law  of  England 
unless  it  be  formed  on  the  same  basis  as  marriages  throughout 
Christendom,  and  be  in  its  essence  "  the  voluntary  union  for  life 
of  one  man  and  one  woman  to  the  exclusion  of  all  others."  Now 
it  is  plain  that  Christopher  Bethell  intended  that  Teepoo  should 

(1)  Law  Eep.  1  P.  &  M.  130.  (2)  Law  Kep.  1  P.  &  M.  135. 

(3)  Law  Eep.  1  P.  &  M.  133. 
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have  a  status  different  from  and  higher  than  that  of  a  mere  con-  STIRLING,J. 
<?ubine.  Indeed  the  attempt  to  form  such  a  connection  with  any  1888 
woman  of  the  tribe,  and  still  more  with  one  nearly  related  to  its 
chief,  would  probably  have  been  attended  with  unpleasant,  not  to 
say  dangerous  consequences.  The  evidence  clearly  proves  that 
Christopher  Bethell  intended  that  the  relationship  between  him- 
self and  Teepoo  should  at  least  be  that  of  husband  and  wife  in  the 
sense  in  which  those  terms  are  used  among  the  Baralongs.  That 
relationship,  however,  is  essentially  different  from  that  which 
bears  the  same  name  in  Christendom,  for  the  Baralong  husband 
is  at  liberty  to  take  more  than  one  wife ;  and  it  must  therefore 
be  determined  whether  the  union  between  Christopher  Bethell  and 
Teepoo  was  a  marriage  in  the  Christian  or  merely  in  the  Baralong 
sense.  In  my  opinion  the  latter  alternative  is  the  conclusion  to 
be  arrived  at  upon  the  evidence  before  me.  To  begin  with,  the 
cohabitation  between  Christopher  Bethell  and  Teepoo  lasted  for 
only  a  few  months.  During  that  time  both  resided  in  the  Bara- 
long country.  Christopher  Bethell,  although  he  kept  up  communi- 
cation with  his  relatives  at  home,  never  mentioned  his  marriage 
to  them.  He  never  introduced  Teepoo  or  spoke  of  her  to  any 
European  as  his  wife.  In  short  there  is  an  entire  absence  of 
that  reputation  of  marriage  (in  the  Christian  sense)  which  has  in 
many  cases  afforded  weighty  evidence  of  the  actual  existence  of 
such  a  union.  Next  it  is  to  be  observed  that  Christopher  Bethell 
positively  and  emphatically  refused  to  marry  Teepoo  in  church, 
and  that  not  on  the  ground  that  there  was  any  difficulty  in  find- 
ing a  place  of  religious  worship  where  the  marriage  ceremony 
might  have  been  performed,  but  upon  the  allegation,  which  he 
repeated  more  than  once,  that  he  was  a  Baralong,  and  wished  to 
be  married  according  to  Baralong  customs.  He  thus  desired  to 
be  regarded  as  being,  for  the  purpose  of  the  relationship  he  was 
about  to  form,  a  member  of  the  tribe.  I  think  that  the  proper 
inference  is  that  he  meant  to  enter  into  no  higher  or  other  union 
than  that  which  between  members  of  the  tribe  was  regarded  as 
a  marriage.  This  conclusion  appears  to  me  to  be  strongly  con- 
firmed by  the  document  of  the  3rd  of  December,  1883.  It  can 
scarcely  be  supposed  that  if  Christopher  Bethell  regarded  his  union 
with  Teepoo  as  a  marriage,  in  the  sense  in  which  it  is  understood 
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STIRLING,J.  amcmg  Englishmen,  and  the  child,  referred  to  in  that  document, 
1888       as  legitimate,  he  would  have  made  such  provisions  as  are  therein 
contained  for  the  maintenance,  education,  and  advancement  in 
life  of  the  child.    He  was  in  receipt  of  an  income  of  £600  a  year 
from  an  estate  in  YorlcsMre ;  and  he  knew  of  the  provisions  of  his 
father's  will,  under  which  a  legitimate  child  of  his  would  succeed 
to  the  property  ;  yet  he  directed  that  his  child  by  Teejpoo  should 
be  maintained  and  educated  up  to  the  age  of  twenty-one  on  the 
proceeds  of  thirty  heifers  to  be  purchased  out  of  the  proceeds  of 
a  sale  of  his  property  at  MafeJdng,  to  be  effected  by  his  friend 
Mr.  Bowland,  who  was  a  resident  among  the  Baralongs.  \  It  is  true 
that  he  speaks  of  the  "  re-marriage  "  of  Teepoo,  and  makes  pro- 
vision for  the  "  dowry  "  to  be  received  by  her,  and  by  her  father ; 
but  in  my  opinion  he  used  those  terms  in  the  sense  in  which  they 
were  understood  among  the  Baralongs,  and  his  instructions  were 
directed  simply  to  ensure  the  fulfilment  of  obligations  which  he 
conceived  to  be  cast  upon  him  by  their  laws  or  customs.  Finally, 
Teepoo  herself  has  given  no  testimony  in  this  case.    No  doubt 
the  evidence  was  completed  before  her  child  was  made  a  party  to 
the  cause,  but  I  should  willingly  have  listened  to  any  application 
on  the  infant's  behalf  for  leave  to  adduce  further  evidence.  No 
such  application  has  been  made ;  and  there  is  nothing  to  shew 
that  Teepoo  regarded  herself  as  entering  into  any  other  union  than 
such  as  prevails  among  the  tribe  to  which  she  belongs,  or  that 
she  would  have  been,  or  would  have  considered  herself  to  be,  ag- 
grieved if  Christopher  Bethell  had  availed  himself  of  the  Baralong 
custom  and  introduced  a  second  or  third  wife  into  his  household. 
I  am,  therefore,  of  opinion  that  the  union  between  Christopher 
Bethell  and  Teepoo  was  a  marriage  in  the  Baralong  sense  only,  and 
was  not  a  valid  marriage  according  to  the  law  of  England.  In 
the  view  which  I  have  taken  it  is  unnecessary  for  me  to  express 
an  opinion  on  many  of  the  numerous  points  relating  to  the  law 
of  marriage  which  were  discussed  before  me,  but  I  ought,  perhaps, 
to  refer  to  two  cases  which  were  cited  in  support  of  the  conten- 
tion on  behalf  of  the  infant,  viz.,  Johnson  v.  Johnson's  Adminis- 
trator (1)  and  Connolly  v.  Woolrieh  (2).     Those  decisions  are 
not,  of  course,  binding  upon  me,  but  they  are  entitled  to  most 
(1)  30  Missouri  State  Rep.  72.  (2)  11  Low.  Can.  Jur.  197. 
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respectful  consideration,  and  in  the  absence  of  direct  English  STIRLING,J. 
authority  might  have  exercised  a  weighty  influence  upon  my  1888 
decision.  The  former  of  those  cases  was  decided  in  1860,  before 
Hyde  v.  Hyde  and  Woodmansee  (1),  and  in  the  latter  judgment  was 
given  on  the  9th  of  July,  1867,  but  Hyde  v.  Hyde  and  Woodmansee, 
which  was  decided  on  the  20th  of  March,  1866,  was  not  referred 
to.  I  am  not  sure  that  the  learned  Judges  who  decided  those 
cases  took  the  same  view  of  the  law  as  is  expressed  by  Lord 
Penzance,  by  which  I  consider  myself  to  be  bound ;  but  in  both 
cases  the  facts  were  very  different  from  those  in  the  present  case ; 
and  circumstances  were  proved  which  might,  in  my  judgment, 
well  lead  to  the  conclusion,  consistently  with  the  doctrine 
laid  down  in  Hyde  v.  Hyde  and  Woodmansee,  that  the  marriages 
there  under  consideration  were  valid  according  to  the  law  of 
England.  The  summons  taken  out  on  behalf  of  the  infant  must 
be  dismissed,  but  the  costs  of  the  infant  will  be  paid  out  of  the 
estate.  Beyond  that  I  have  no  power  to  make  any  order ;  but  I 
cannot  refrain  from  again  expressing  the  hope  that  the  members 
of  the  family  who,  under  this  decision,  will  succeed  to  the  pro- 
perty of  which  Ghristojoher  Bethell  was  tenant  for  life,  will  deem 
it  to  be  their  duty  to  make  an  adequate  provision  for  one  who, 
whatever  may  be  her  legal  status,  is  undoubtedly  the  child  of  a 
very  near  relative. 


Solicitors :  A,  B.  Oldman  &  Clahhurn,  agents  for  H,  W.  Bainton, 
Beverley  ;  H.  L.  Pemberton,  Official  Solicitor. 


(1)  Law  Eep.  1  P.  &  M.  130. 
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BADELEY  v,  CONSOLIDATED  BANK. 


1888 


[1884   B.  1819.] 


*  Partnership — Share  of  Profits — Advance  to  carry  on  Business — BovilVs  Act 
(28  &  29  Vict.  G.  86),  s.  5  \_Bevised  Ed.  Statutes,  vol.  xiv.,  p.  1142] — 
Garnishee  Order — Equitable  Charge — Notice — Priority. 

Participation  in  profits,  althougli  strong  evidence,  is  not  conclusive  evi- 
dence of  a  partnership.  The  question  of  partnership  must  be  decided  by 
the  intention  of  the  parties  to  be  ascertained  from  the  contents  of  the 
written  instruments,  if  any,  and  the  conduct  of  the  parties. 

The  Plaintiff  advanced  money  to  a  contractor  to  enable  him  to  carry  out  a 
contract  with  a  railway  company  for  the  construction  of  a  railway,  and  the 
parties  executed  a  deed  by  which  the  contractor  assigned  to  the  Plaintiff  all 
his  machinery,  plant,  &c.,  and  all  shares  and  debentures  he  might  receive 
from  the  company  to  secure  the  repayment  of  the  loan.  The  deed  contained 
the  following  provisions  :  (1)  that  the  Plaintiff  should  receive  10  per  cent, 
interest  on  the  money  advanced  and  10  per  cent,  of  the  net  profits  of  the 
contract ;  (2)  that  the  contractor  should  apply  all  the  moneys  advanced  in 
carrying  on  the  works ;  (3)  that  if  the  contractor  should  become  bankrupt 
the  Plaintiff  might  enter  and  complete  the  works ;  (4)  that  the  Plaintiff 
might  sell  the  property  in  case  of  default,  but  that  he  should  not  sell  the 
shares  or  debentures  within  twelve  months  after  the  completion  of  the 
contract ;  (5)  that  in  calculating  the  net  profits  the  contractor  should  be 
allowed  to  draw  out  £1000  a  year  for  his  services.  Letters  passed  between 
the  Plaintiff  and  the  contractor  in  which  the  money  advanced  was  spoken  of 
as  "  capital "  and  "  working  capital,"  and  expressions  were  used  shewing 
that  both  parties  had  a  common  interest  in  the  works : — 

Held  (reversing  the  decision  of  Stirling,  J.),  that  the  stipulations  in  the 
deed  and  the  expressions  in  the  correspondence  were  all  consistent  with 
the  object  of  securing  repayment  of  the  money  advanced,  and  were  not 
sufi[icient  evidence  of  a  partnership  between  the  parties. 

Held  also  (affirming  the  decision  of  Stirling,  J.),  that  an  action  to 
enforce  a  security  given  by  a  trader  who  has  become  bankrupt  is  not 
an  action  to  recover  principal,  profits,  or  interest  within  the  5th  section 
of  BovilVs  Act,  and  may  therefore  be  maintained  by  a  person  entitled  to 
receive  a  share  of  the  profits  of  a  trader,  although  the  other  creditors  of 
the  trader  have  not  been  satisfied. 

Held  also  (affirming  the  decision  of  Stirling,  J.),  that  a  creditor  can  only 
attach  by  a  garnishee  order  such  property  of  his  debtor  as  the  debtor  could 
deal  with  properly  and  without  violation  of  the  rights  of  other  persons. 
Therefore  an  equitable  charge,  obtained  before  a  garnishee  order,  takes 
priority  of  the  order,  even  where  no  notice  of  the  charge  was  given. 


HIS  was  an  appeal  from  a  judgment  of  Mr.  Justice  Stirling  (1). 
The  facts,  which  are  giyen  more  fully  in  the  previous  report, 
(1)  34  Ch.  D.  536. 
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were,  so  far  as  they  are  necessary  for  the  present  report,  shortly  c.  A. 
as  follows : —  1888 

In  the  year  1878  J.  M.  Smith  contracted  with  the  Bury  and  badeley 

Tottinqton  District  Bailwait  Company  for  the  construction  of  their  ^ 

.  .  .  CONSOLI- 

railway.  To  enable  him  to  perform  this  contract  he  obtained  dated 
advances  from  the  Plaintiff,  / olm  Badeley.  .  . ' 

The  Plaintiff  had  in  the  year  1877  supplied  him  with  money 
to  carry  out  a  contract  with  the  Great  Western  Bailway  Com^pany, 
which  was  secured  by  an  assignment  of  the  benefit  of  the  contract 
dated  the  23rd  of  May,  1877. 

In  order  to  secure  the  present  loan  Smith  executed  an  in- 
denture dated  the  4th  of  July,  1878. 

By  that  indenture,  after  reciting  the  contract  with  the  railway 
company,  and  that  Smith  was  entitled  to  certain  policies  of  in- 
surance and  was  about  to  commence  the  construction  of  the 
railway  and  the  works  thereof,  and  that  for  the  purpose  of  the 
said  works  and  for  the  performance  of  the  said  contract  Badeley 
had  agreed  to  advance  him  £1500,  upon  having  such  advance 
and  any  further  advances  made  by  him  to  Smith  for  the  same 
purpose  secured  in  manner  thereinafter  appearing ;  and  that  it 
had  been  agreed  that  Badeley  should  receive  in  respect  of  such 
advance  interest  at  the  rate  of  10  per  cent,  per  annum  payable  as 
thereinafter  mentioned,  and  as  a  further  consideration  for  such  ad- 
vances it  had  been  agreed  that  he  should  also  receive  one-tenth 
part  of  the  net  profits  arising  from  the  performance  of  the  con- 
tract, such  net  profits  to  be  ascertained  in  manner  thereinafter 
appearing :  It  was  witnessed  that  Smith  covenanted  to  pay  £1500 
at  the  expiration  of  six  months  from  the  date  of  the  deed,  and 
also  that  he  would  within  six  calendar  months  from  the  time  or 
times  of  the  same  respectively  being  advanced  or  becoming  due, 
pay  to  Badeley  such  other  moneys,  if  any,  as  might  be  advanced 
to  or  on  account  of,  or  might  become  due  from,  Smith,  with  interest 
thereon  at  the  rate  aforesaid  from  the  time  or  times  of  the  same 
respectively  being  advanced  or  becoming  due.    And  the  same 
indenture  contained  an  assignment  by  Smith  of  all  principal 
moneys  and  interest,  shares,  bonds,  and  debentures  whatsoever,  and 
all  dividends  and  interest  upon  any  such  shares,  bonds,  and  de- 
bentures, which  Smith  might  at  any  time  receive  or  become 
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0.  A.  entitled  to  receive  from  the  company  under  the  contract  or 

1888  agreement,  and  of  all  the  materials,  stock,  &c.,  belonging  to 

Badeley  Smith  which  then  were  or  thereafter  might  be  in  or  upon  the 

CoNsoLi-  railway  or  works,  and  also  the  policies  of  insurance  which  were 

DATED  mentioned  in  the  recital.  Then  followed  covenants  by  Smith 
Bank. 

  that  he  would  duly  and  with  all  proper  dispatch  make,  carry  on, 

and  complete  the  works,  and  duly  apply  and  employ  all  moneys 
which  had  been  or  might  be  advanced  by  Badeley  for  the  purposes 
of  the  works,  or  other  the  purposes  for  which  the  same  were 
advanced,  and  would  perform  all  the  agreements  and  provisions 
in  the  contract  on  the  part  of  him,  the  said  /.  M.  Smith,  to  be 
performed.  The  deed  contained  power  to  Badeley  in  case  of 
Smith  becoming  bankrupt  to  enter  and  seize  all  or  any  part  of 
the  works  and  the  plant  thereby  assigned,  and  to  carry  on  and 
complete  the  works :  and  also  a  power  of  sale,  with  a  proviso  that 
any  shares,  bonds,  or  debentures  should  not  be  disposable  until  the 
expiration  of  twelve  calendar  months  from  the  completion  of  the 
contract,  and  that  Badeley  should  hold  the  same  subject  to  the 
agreements  existing  between  Smith  and  the  company  in  relation 
thereto,  and  with  the  benefit  of  such  agreements.  And  Smith 
further  covenanted  with  Badeley  to  pay  to  him  one  equal  tenth 
part  of  the  profits  made  by  Smith  by  the  performance  of  or 
under  the  contract,  such  net  profits  to  be  ascertained  by  him  one 
calendar  month  from  the  date  of  the  final  certificate  under  the 
contract,  and  such  equal  tenth  part  to  be  paid  within  seven  days 
from  the  day  when  such  net  profits  should  have  been  so  ascer- 
tained as  aforesaid ;  from  which  day  such  equal  tenth  part  should 
be  deemed  an  advance  secured  by  indenture,  save  that  no  interest 
should  be  payable  in  respect  thereof:  provided  that  in  ascertain- 
ing such  net  profits  the  annual  sum  of  £1000  which  might  be 
drawn  out  by  Smith  should  be  treated  as  an  allowance  made  to 
him  for  his  services  in  relation  to  the  carrying  out  of  the  contract, 
and  should  be  deemed  an  outgoing  and  be  deducted  from  the 
profits  under  the  said  contract  before  ascertaining  the  said  net 
profits. 

Under  this  agreement  Badeley  made  large  advances  to  Smith, 
who  commenced  and  carried  on  the  works  under  the  contract. 
The  railway  company  being  in  want  of  money  to  pay  Smith,  an 
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arrangement  was  made  under  which  the  chairman  and  four  of  C.  A. 
the  directors  gave  a  guarantee  to  the  Consolidated  Banh  to  cover  1888 

advances  to  Smith  not  exceeding  £16,000.  Under  this  guarantee,  Badeley 

£12,600  was  advanced  to  Smith  by  the  bank.    A  further  contract  ^ 

'  *'  CONSOLI- 

was  made  on  the  27th  of  November,  1880,  between  the  railway  dated 

company  and  Smith,  which  provided,  among  other  things,  that   ' 

Smith  would  accept  for  cash  payments  Lloyd's  bonds  for  the  same 
amounts  ;  which  Lloyd's  bonds  as  the  same  should  become  de-  , 
liverable  should  be  handed  over  to  the  Consolidated  BanJc  until 
a  total  of  £16,000  should  have  been  handed  over  to  the  bank, 
and  the  bonds  should  remain  in  the  hands  of  the  bank  until  the 
sum  of  £16,000  which  had  been  guaranteed  to  the  bank  or  other 
the  amount  due  on  the  guarantee  had  been  repaid  to  the  bank. 

The  railway  company  accordingly  in  1881  issued  bonds  for 
£16,000,  which  were  deposited  with  the  bank. 

In  February,  1882,  the  Defendant  Wallis  recovered  judgment 
against  Smith  for  money  due,  and  obtained  a  garnishee  order 
attaching  all  debts  due  from  the  railway  company  to  Smith, 

Formal  notice  was  not  given  to  the  railway  company  of  Smith's 
mortgage  to  the  Plaintiff  until  April,  1882,  after  the  date  of  the 
garnishee  order.  Other  creditors  of  Smith  also  obtained  gar- 
nishee orders  in  1883. 

In  December,  1882,  Smith  brought  an  action  against  the  com- 
pany for  money  due  to  him  under  the  contract.  This  action  was 
compromised  by  an  order  of  the  13th  of  July,  1883,  on  the  terms 
that  the  balance  due  to  Smith  should  be  agreed  to  as  £38,000,  and 
that  Smith  should  receive  £38,000  debenture  stock  in  payment 
of  that  amount,  and  that  the  Lloyd's  bonds  should  be  given  up  to 
the  company  to  be  cancelled. 

In  this  action  G,  E,  Terrell,  Smith's  solicitor,  obtained  a  charg- 
ing order  on  the  debenture  stock  for  his  costs,  and  G,  H.  Terrell 
sub-mortgaged  this  charge  to  A.  aBechet  Terrell. 

The  Consolidated  Banh  sued  Smith  for  the  £12,600  advanced 
by  them  to  him,  and  the  guarantors  paid  to  the  bank  all  that 
was  due,  but  the  bank  still  held  the  Lloyd's  bonds.  Smith  had 
become  bankrupt. 

Badeley  brought  this  action  against  the  Consolidated  Banh,  the 
railway  company,  the  surviving  guarantors,  and  the  executors  of 
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0.  A.  one  of  them,  Saworth,  who  was  dead,  the  judgment  creditors,  and 

1888  the  trustee  in  SmitJis  bankruptcy,  claiming  a  declaration  that 

Badeley  the  Plaintiff  was  entitled  to  a  first  charge  upon  the  debentures 

CoNsoLi-  ^®  issued,  and  for  accounts  and  foreclosure  against  the  several 

DATED  Defendants  who  claimed  charges  on  the  debentures.  The  exe- 
Bank.  ^ 

  cutors  of  Haworth  beside  other  defences  pleaded  that  the  Plain- 
tiff was  in  fact  a  partner  of  Smith,  and  as  such  must  indemnify 
Haworth' s  estate  against  all  claims  under  the  guarantee,  and  they 
counter-claimed  accordingly.  The  surviving  guarantors  did  not 
join  in  this  defence  and  counter-claim. 

The  correspondence  between  the  solicitors  and  between  Badeley 
and  Smith  was  relied  on  as  proving  that  Badeley  and  Smith  were 
in  fact  partners.  This  correspondence  is  specially  referred  to  in 
the  previous  report  and  in  the  judgment  of  Lord  Justice  Cotton. 

Mr.  Justice  Stirling  held  that  the  Plaintiff  could  have  no 
priority  over  the  guarantors  without  redeeming  the  Lloyd's  bonds ; 
and  he  also  held  that  there  was  in  fact  a  partnership  between 
Smith  and  the  Plaintiff,  and  that  the  Plaintiff  must  indemnify 
the  estate  of  Haworth  against  all  claims  under  the  guarantee. 
But  he  held  that  Wallis,  although  he  had  no  notice  of  the  Plain- 
tiff's mortgage,  obtained  no  priority  over  him  or  the  guarantors 
by  his  garnishee  order. 

From  this  judgment  the  Plaintiff  and  Wallis  appealed. 

Bighy,  Q.C.,  and  Swinfen  Eady  {Eve  with  them),  for  the  Plain- 
tiff:— 

The  Judge  was  wrong  in  holding  that  there  was  a  partnership 
between  the  Plaintiff  and  Smith,  The  first  transaction  between 
the  parties  was  an  agreement  in  1877  by  which  Smith  mortgaged 
to  the  Plaintiff  the  benefit  of  a  contract  with  the  Great  Western 
Bailway  Company  for  the  purposes  of  which  the  Plaintiff  advanced 
money  to  Smith.  The  work  was  done,  and  that  money  repaid. 
The  transaction  of  1878  was  intended  to  be  of  the  same  character, 
and  there  is  nothing  in  the  deed  of  the  4th  of  July,  1878,  which 
points  at  a  partnership,  or  which  is  anything  more  than  ancillary 
to  a  security  for  money  lent.  Mr.  Justice  Stirling  relied  much  on 
the  correspondence,  and  dealt  with  it  in  a  way  which  makes  it 
difficult  for  us  to  follow  him.    Certain  letters  were  particularly 
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referred  to,  but  he  stated  that  on  the  correspondence  as  a  whole,      C.  A. 
which  is  very  voluminous,  he  had  come  to  a  conclusion  to  which  1888 
he  might  not  have  been  brought  by  the  particular  letters  taken  Badeley 
alone.    We  contend  that  on  the  correspondence  there  was  no  oonI'oli- 
idea  of  partnership.    Both  parties  indeed  speak  of  "  capital,"  but 

it  is  a  colourless  word,  and  only  refers  to  the  money  that  Smith   

wanted  for  his  operations ;  it  is  never  used  in  the  correspondence 
in  the  sense  of  money  which  several  persons  invest  in  a  business. 
The  correspondence  divides  itself  into  parts.  In  the  first  part 
both  parties  clearly  treat  the  advances  as  loans.  Smith  is  press- 
iug  for  further  advances,  Badeley  is  telling  him  to  go  elsewhere 
for  them.  A  suggestion  was  at  one  time  made  by  the  solicitors 
that  there  should  be  a  sleeping  partnership,  but  it  was  rejected — 
the  parties  intended  no  relation  but  that  of  mortgagor  and  mort- 
gagee. 

With  respect  to  the  terms  of  the  deed,  it  is  now  established 
that  although  the  right  to  participate  in  the  profits  of  trade  is  a 
strong  test  of  partnership,  the  question  whether  that  relation 
does  or  does  not  exist  depends  upon  the  real  intention  and  con- 
tract between  the  parties  :  Mollwo,  March  &  Co,  v.  The  Court  of 
Wards  (1),  where  the  clauses  for  the  maintenance  of  the  security 
were  wider  than  they  are  here.  Here,  the  agreement  was  essen- 
tially a  lender's  agreement,  and  it  might  have  been  put  an  end 
to  at  any  moment  by  payment  of  the  money.  In  Pooley  v. 
Driver  (2)  the  provisions  of  the  agreement  were  contrived  to 
give  the  contributors  the  whole  advantages  of  a  partnership  in 
the  business.  In  Ex  jjarte  Delhasse  (3)  there  was  a  loan  to  the 
business,  and  a  bargain  to  share  profit  and  loss.  But  it  is  quite 
competent  for  a  lender  to  advance  money  to  a  trader  for  the 
purpose  of  a  particular  adventure,  to  be  repaid  when  that  par- 
ticular business  is  completed ;  and  this  is  not  the  case  of  a  loan 
to  a  business  to  last  as  long  as  the  business  exists,  which  would, 
no  doubt,  have  afforded  a  strong  indication  that  the  lender 
intended  to  have  the  rights  of  a  partner.  The  clause  as  to 
drawings  out  was  relied  on,  but  that  element  existed  in  the 
strongest  form  in  MollivOy  March,  &  Co.  v.  The  Court  of  Wards, 

(1)  Law  Eep.  4  P.  C.  419.  (2)  5  Ch.  D.  458. 

(3)  7  Ch.  D.  511. 
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0.  A.  This  is  not  a  case  of  aliud  simulatum  aliud  actum,  and  the 
1888      Appellant  is  a  creditor  and  not  a  partner. 


Badeley 

ConIoli-       Cozens-Hardy,  Q.C.,  and  Chadwyck  Healey,  for  HatuortJis  exe» 

DATED        pntnrq  •  

J3ANK.         ^^^O^^  ' 

The  question  is  whether  the  money  was  lent  to  the  trader  to  be 
employed  in  a  particular  manner,  or  to  the  business,  leaving  it  to 
the  trader  to  employ  it  as  he  liked,  and  we  contend  that  the 
latter  was  the  case  here.  Badeley  was,  in  fact,  finding  the  capital 
for  the  business,  and  his  letters  shew  that  he  considered  he  was 
advancing  and  bound  to  advance  as  a  partner,  and  knew  that 
he  was  a  partner.  He  was  one  of  the  principals  for  whom  the 
business  was  carried  on.  The  case  is  concluded  by  Fooley  v. 
Driver  (1)  and  Ex  parte  Delhasse  (2),  which  lay  down  that  the 
mere  perception  of  profits  as  profits  unless  there  is  something  to 
explain  it  away  makes  a  man  a  partner. 

[Cotton,  L.J. : — Is  that  so  ?  It  must  depend  upon  the  cha~ 
racter  in  which  the  profits  are  received. 

BowEN,  L.J. : — The  right  to  take  profits  comes  from  contract, 
so  does  the  partnership,  if  any.  How  can  one  clause  in  a  written 
contract  be  prima  facie  evidence  of  the  whole  contract  ?] 

^  The  special  terms  of  the  agreement  all  tend  to  shew  that  there 
was  intended  to  be  a  partnership  between  the  Plaintiff  and  Smith. 
There  was  a  covenant  to  pay  a  direct  share  of  the  profits,  not 
only  interest  proportioned  to  the  profits.  We  also  rely  upon  the 
stipulations  that  Smith  should  not  sell  the  debentures  and  shares 
within  twelve  months  after  the  completion  of  the  contract,  and 
that  Smith  should  be  allowed  to  "  draw  out  "  £1000  a  year.  The 
whole  tone  of  the  correspondence  is  to  the  same  effect,  as  pointed 
out  by  Mr.  Justice  Stirling. 

Tanner,  for  A.  aBechet  Terrell,  contended,  that  in  default  of 
the  Plaintiff  redeeming,  the  action  ought  to  be  dismissed  against 
all  the  Defendants.    He  referred  to  Eallett  v.  Furze  (3). 


(1)  5  Ch.  D.  458.  (2)  7  Ch.  D.  511. 

(3)  31  Ch.  D.  312. 
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The  Defendant  Wallis,  in  person : —  0.  A. 

I  also  contend  that  there  was  a  partnership  between  the  Plain- 
tiff  and  Smith  ;  and  further,  that  if  there  was  no  partnership  the  BADELEr 
Plaintiff  is  precluded  from  recovering  any  principal  or  interest  Consoli- 
by  sect.  5  of  BovilVs  Act  (28  &  29  Vict.  c.  86)  until  all  Smith's 

creditors  are  satisfied.    I  submit  also,  that  Mr.  J ustice  Stirling   

was  wrong  in  holding  that  the  guarantors  had  any  security  on 
the  Lloyd's  bonds.  Those  bonds  were  held  by  the  bank  for  Smith. 
They  were  deposited  in  the  bank  to  prevent  Smith  from  dealing 
with  them.  The  loan  was  really  made  to  the  railway  company  not 
to  Smith.  The  guarantors  are  not  entitled  to  any  security  on  the 
Lloyd's  bonds,  because  they  have  not  paid  off  the  debt  in  full. 
My  claim  is  prior  to  the  Plaintiff's  mortgage  which  was  only 
an  equitable  security,  and  he  gave  no  notice  of  it  to  the  railway 
company  till  after  my  charge  was  completed.  A  garnishee  has  the 
same  rights  as  a  mortgagee.  If  the  Plaintiff  ever  had  any  priority 
he  has  lost  it  by  his  conduct.  He  has  been  throughout  colluding 
with  Smith  to  defeat  Smith's  creditors. 

Sir  Horace  Bavey,  Q.C.,  Barber,  Q.C.,  and  S.  Hall,  for  the  sur- 
viving guarantors. 

W.  P.  Beale,  for  the  Eailway  Company. 

S.  Hall,  for  the  Consolidated  Bank. 

Bicjby,  in  reply. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  judgment  of  Mr.  Justice  Stirling  in 
which  there  is  one  important  point,  namely,  the  question  which 
arises  between  the  Plaintiff  and  the  executors  of  the  Defendant 
Haworth,  who  contended,  by  their  counter-claim,  that  there  was 
a  partnership  as  between  the  Plaintiff  and  J.  M.  Smith.  On  that 
ground  judgment  was  given  by  Mr.  Justice  Stirling  in  favour  of 
the  executors,  who  laid  down  that  the  Plaintiff  was  bound  to 
indemnify  the  executors  against  any  liability  which  they  might 
have  incurred  in  consequence  of  their  being  guarantors  in  respect 
of  a  sum  of  £16,000  which  was  to  be  borrowed  from  the  Consoli- 
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dated  Bank.  That  undoubtedly  is  an  important  question,  but 
with  all  respect  to  the  opinion  of  Mr.  Justice  Stirling  I  cannot 
agree  with  the  view  which  he  took,  and  I  think  it  may  be  decided, 
with  reference  to  the  principle  on  which  such  cases  ought  to 
be  decided,  very  shortly.  The  case  before  the  Privy  Council 
— Mollwo,  March  &  Co.  v.  Tlie  Court  of  Wards  (1) — and  the  case 
which  was  before  the  Court  of  Appeal,  where  I  gave  one  of  the 
judgments  of  the  Court — Ex  farte  Tennant  (2) — laid  down  what 
is  the  true  law  on  this  subject,  and  I  understand  that  there  has 
been  no  decision  since  those  cases  which  has  really  laid  down 
a  different  principle. 

Mr.  Smith  was  a  contractor,  and  before  the  year  1878  there 
had  been  a  transaction  between  him  and  the  Plaintiff,  the  Plain- 
tiff being  a  man  possessed  of  money  and  being  willing,  on  terms, 
to  advance  money  to  Mr.  Smith  to  enable  him  to  carry  out  con- 
tracts which  he  might  enter  into,  or  had  entered  into,  for  the 
construction  of  railways.  The  first  transaction  was  one  in  1877, 
and  that  we  may  pass  over  very  lightly,  because  it  is  not  the 
matter  on  which  we  have  to  decide.  It  was  said  that  even  then 
there  were  stipulations  in  the  contract  which  shewed  that  it  was 
not  a  contract  of  loan,  but  that  it  was  a  contract  of  partnership  ; 
but  I  think  if  we  cannot  out  of  the  mortgage  of  1878  make  out 
that  there  was  enough  to  make  Smith  and  Badeley,  partners,  it 
would  be  useless  to  go  back  to  that  earlier  transaction  of  1877. 
The  only  way  in  which  it  can  be  used  is  this — that  this  is  not  an 
isolated  transaction,  and  that  you  find  a  similar  transaction  in 
the  year  1877.  If,  as  in  my  opinion  is  the  case,  the  transaction 
of  1878  did  not  make  the  Plaintiff  and  Smith  partners,  there  is 
nothing  in  the  transaction  of  1877  which  could  make  them 
so,  and  thereby  aid  the  contention  of  the  counter-claimants. 
Certain  sums  of  money,  I  think  £1500  at  first,  and  afterwards 
other  sums,  were  lent  by  Badeley  to  Smith  for  the  purpose  of 
enabling  him  to  execute  a  contract  with  the  railway  company, 
and  it  is  quite  obvious  why  that  was  necessary,  because  the  con- 
tractor, from  time  to  time,  on  the  certificate  of  the  engineers, 
gets  sums  from  the  railway  company,  if  it  has  money  to  pay, 
which  enable  him  to  go  on  with  the  prosecution  of  the  contract 
(1)  Law  Kep.  4  P.  C.  419.  (2)  6  Cli.  D,  303. 
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into  which  he  has  entered;  but  till  those  certificates  can  be 
obtained  and  made  available,  he  wants  capital  in  order  to  enable 
him  to  perform  the  works  which  he  has  undertaken.  Then  there 
was  a  contract  of  the  4th  of  July,  1878,  entered  into  between  the 
Plaintiff  and  Smith,  and  there  are  various  letters  which  passed 
from  time  to  time  between  them ;  and  the  question  for  us  to 
decide  is  whether  Badeley  and  Smith  were  partners  or  not. 

Before  I  go  more  fully  into  the  circumstances  which  arise 
here,  let  me  inquire  what  is  the  law  with  regard  to  the  principle 
of  such  cases.  It  must  be  taken  now,  on  the  authority  of  Lord 
BlacJchurn,  that  the  rule  supposed  to  be  laid  down  that  mere 
participation  in  profits  made  a  man  a  partner  is  very  greatly 
qualified  if  not  entirely  displaced.  Undoubtedly  Waugh  v. 
Carver  (1)  is  supposed  to  lay  down  that  rule,  but  that  cannot  now 
be  considered  the  law.  What  we  have  to  consider  is  whether  the 
business  in  respect  of  which  the  question  arises  is  or  is  not  the 
business  of  the  two  persons  alleged  to  be  partners  ;  whether  it  is 
ostensibly  carried  on  by  one  only,  he  acting  as  agent  for  the 
other  party  alone,  in  which  case,  of  course,  the  other  party 
would  be  liable  for  any  debts  incurred  by  his  agent  within  the 
scope  of  his  authority ;  or  whether  he  and  the  person  put  forward 
and  acting  alone  are  in  this  position,  that  they  have  both  of  them 
such  an  interest  in  the  business  that  one  can  be  considered 
agent  of  the  other  and  also  principal.  Of  course,  then,  it  is  the 
joint  business  of  the  two,  and  if  that  is  so,  if  it  is  carried  on  as 
the  business  of  the  two,  though  one  alone  is  acting  as  ostensible 
owner  of  the  whole  thing,  then  they  are  in  the  position  of  part- 
ners ;  that  is  to  say,  the  one  who  keeps  in  the  background  and 
does  not  act,  is  liable  on  the  footing  of  his  having  entered  into 
arrangements  with  the  other,  which  constitute  him  a  person 
bound  by  the  contracts  of  the  other,  a  person  answerable  as  prin- 
cipal for  the  contracts  of  the  other.  It  may  be  that  although 
there  is  a  partnership  there  may  be  an  express  stipulation  that 
the  non-acting  partner  is  not  to  act  as  agent  for  the  other. 
That  is  what,  I  suppose,  one  would  call  a  sleeping  partnership. 
But  that  is  a  stipulation  putting  a  fetter  on  the  rights  which 
the  person  keeping  in  the  background  would  otherwise  have 

(1)  2  H.  Bl.  235. 
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if  it  were  not  for  that  stipulation.  Now  as  regards  the  rule 
which  has  been  laid  down,  I  think  one  may  find  it  in  the  case 
before  the  Privy  Council  to  which  I  have  referred.  That  was  the 
case  which  was  quoted  by  Sir  George  Jessel  in  Pooley  v.  Driver  (1), 
and  I  will  refer  to  a  passage  which  is  there  quoted  by  him,  because 
he  states,  I  think,  what  is  the  pith  of  the  judgment.  What  he 
says  is  this,  quoting  from  the  judgment  of  Sir  Montague  Smith 
in  Mollwo,  March  &  Co,  v.  The  Court  of  Wards  (2) :  "  *  If  cases 
should  occur  where  any  persons,  under  the  guise  of  such  an 
arrangement,'  that  is,  the  guise  of  an  arrangement  as  creditor 
and  debtor,  *  are  really  trading  as  principals,  and  putting  forward, 
as  ostensible  traders,  others  who  are  really  their  agents,  they 
must  not  hope  by  such  devices  to  escape  liability ;  for  the  law, 
in  cases  of  this  kind,  will  look  at  the  body  and  substance  of  the 
arrangements  and  fasten  responsibility  on  the  parties  according 
to  their  true  and  real  character.' " 

Then  there  is  the  case  of  Ex  parte  Tennant  (3),  where  the  Court 
had  to  consider  the  question  with  reference  to  the  position  of  a 
father  and  son,  the  father  having  advanced  money  to  his  son  to 
enable  him  to  go  into  Lloyd's,  and  made  a  contract  under  which 
he  was  to  bear  the  losses  at  Lloyd's,  and  also  to  take  a  share  of  the 
profits  obtained  by  his  son.  Of  course  that  is  a  different  case  as 
regards  circumstances  from  the  present,  but  the  principle  is  the 
same.  What  I  said  there  was  this  (4) :  "  Now,  as  to  partici- 
pation in  profits,  there  is,  no  doubt,  a  clause  in  the  agreement 
which,  for  the  purpose  of  my  judgment,  I  will  assume  to  amount 
to  a  participation  in  profits.  In  one  sense  it  is  so.  Waugh  v. 
Carver  (5)  might  possibly  have  been  relied  upon  as  an  authority 
for  saying  that  the  father  was  a  partner,  but  it  is  impossible  to 
say  that  the  rule  laid  down  in  that  case  is  now  unqualified 
law.  Lord  Blackburn  in  Bullen  v.  Sharp  (6)  clearly  refers  to  it  as 
qualified.  And  I  take  it  the  law  is  this,  that  participation  in 
profits  is  not  now  conclusive  evidence  of  the  existence  of  a 
partnership,  but  it  is  one  of  the  circumstances,  and  a  very  strong 
one,  which  are  to  be  taken  into  consideration  for  the  purpose  of 


(1)  5  Ch.  D.  458,  474. 

(2)  Law  Eep.  4  P.  C.  438. 

(3)  6  Ch.  D.  303. 


(4)  6  Ch.  D.  315. 

(5)  2  H.  Bl.  235. 

(6)  Law  Eep.  1  0.  P.  112. 


VOL.  XXXYIII.] 


CHANCEKY  DIVISION. 


249 


seeing  whether  or  not  a  partnership  exists,  that  is  to  say,  whether 
there  was  a  joint  business,  or,  putting  it  in  another  way,  whether 
the  parties  were  carrying  on  the  business  as  principals  and  as 
agents  for  each  other — whether  it  is  a  joint  business  or  the  busi- 
ness of  one  only.  Now  let  us  see  what  is  said  by  Lord  Black- 
hum,''  in  the  case  of  Bullen  v.  Sharp  (1).  " '  I  think  that  the 
ratio  decidendi  (of  Cox  v.  HicJcman  (2)  )  is  that  the  proposition 
laid  down  in  Waugh  v.  Carver  (3),  viz.,  that  the  participation  in 
the  profits  of  a  business,  does  of  itself,  by  operation  of  law,  con- 
stitute a  partnership,  is  not  a  correct  statement  of  the  law  of 
England '  (it  has  not  been  overruled,  but  it  is  qualified  certainly), 
*  but  that  the  true  question  is,  as  stated  by  Lord  Cranivorth, 
whether  the  trade  is  carried  on  on  behalf  of  the  person  sought 
to  be  charged  as  a  partner,  the  participation  in  the  profits  being 
a,  most  important  element  in  determining  that  question,  but  not 
being  in  itself  decisive  ;  the  test  being,  in  the  language  of  Lord 
Wensleydale,  whether  it  is  such  a  participation  of  profits  as  to 
constitute  the  relation  of  principal  and  agent  between  the  person 
taking  the  profits  and  those  actually  carrying  on  the  business.' " 
Then  I  referred  to  what  the  Master  of  the  Kolls  said  in  Fooley 
V.  Driver,  in  these  words :  "  Certainly  the  Master  of  the  Kolls 
does  not  in  any  way  dissent  from  the  proposition  of  law  so  laid 
down,  because  he  quotes  with  approval  the  authority  of  Mr.  Jus- 
tice Lindley,  stating  the  rule  in  substantially  the  same  way.  The 
Master  of  the  Kolls  in  Pooley  v.  Driver  (4),  says,  *  I  may  cite 
further  from  page  45  of  the  3rd  edition  of  Mr.  Lindley's  book, 
considering  that  learned  gentleman  is  now  a  Judge,  the  conclu- 
sion that  he  comes  to  as  to  the  effect  of  the  case  of  Cox  v.  Sick- 
man — that  prima  facie  the  relation  of  principal  and  agent  is 
constituted  by  an  agreement  entitling  one  person  to  share  the 
profits  made  by  another  to  an  indefinite  extent ;  but  that  this 
inference  is  displaced  if  it  appears  from  the  whole  agreement 
that  no  partnership  or  agency  was  really  intended.'  So  that 
the  Master  of  the  Kolls,  Lord  Justice  Lindley  and  Lord  Black- 
hiirriy  all  agree  that  what  you  must  look  at  is  whether  the  relation 
of  principal  and  agent  existed,  a  participation  in  profits  not 
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necessarily  constituting  a  partnership,  but  being  a  matter  which 
is  to  be  considered,  and  which  may  be  conclusive  if  there  is 
nothing  else  to  prevent  there  being  a  partnership."  That  is  what 
I  quote  from  my  judgment  there,  and  to  that  I  adhere. 

But  it  is  said  that  there  are  dicta  of  various  Judges  in  various 
cases  that  the  participation  in  the  profits  may  decide  the  ques- 
tion, or  that  it  is  prima  facie  evidence  of  partnership.  Un- 
doubtedly, if  one  found  that  two  persons  were  participating  in 
the  profits  made  by  a  business,  and  knew  nothing  more,  one 
would  say.  How  is  this  ?  If  they  participate  in  the  profits  as 
being  jointly  entitled  to  the  profits,  that  unless  explained  would 
lead  to  the  conclusion  that  the  business  is  the  joint  business 
of  the  two,  and  this  would  be  partnership.  But  then  when  the 
participation  in  profits  arises  from  a  clause  in  an  agreement 
entered  into  between  the  parties,  it  is  wrong  to  say  that  this  is 
prima  facie  evidence  of  a  partnership,  because  you  must  look  not 
only  to  that  stipulation,  but  to  all  the  other  stipulations  in 
the  contract,  and  determine  whether  on  the  stipulations  of  the 
contract  taken  as  a  whole  you  can  come  to  the  conclusion  that 
there  is  a  partnership — that  there  is  a  joint  business  carried  on 
on  behalf  of  the  two — or  whether  the  transaction  is  one  of  loan 
between  debtor  and  creditor,  a  loan  secured  by  giving  a  certain 
interest  in  the  profits. 

Having  said  this  as  to  the  law  one  may  come  now  to  consider 
what  the  facts  of  the  present  case  are.  Katurally  this  mortgage 
was  a  somewhat  peculiar  one.  It  was  to  enable  Mr.  Smith  to 
carry  out  a  contract  with  the  railway  company,  and  the  real 
security  to  Badeley  was  to  be  whatever  Smith  got  from  the  rail- 
way company,  and  it  was  necessary  in  order  to  make  that  security 
valuable,  in  order  to  keep  it  alive,  that  the  contract  should  be 
carried  on  effectually.  Therefore  there  is  that  which  undoubtedly 
is  not  very  usual  as  regards  ordinary  contracts  of  loan  and  ordi- 
nary contracts  of  security,  namely,  that  the  money  should  be 
applied  exclusively  for  the  purpose  of  the  contract.  That  was 
relied  upon.  It  was  said  that  makes  it  a  loan  to  the  business. 
But  that  is  quite  wrong.  It  is  merely  a  provision  introduced 
in  the  security  to  enable  the  security  to  become  valuable  and  to 
prevent  it  becoming  valueless.    That  is  one  of  the  points  which 
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was  urged  upon  us  by  Mr.  Cozens- Hardy.  If  there  had  been  a 
stipulation  such  as  there  was  in  the  case  of  Ex  parte  Delhasse  (1), 
that  it  should  be  dependent  on  the  business  whether  the  lender 
got  his  money  back  again,  that  he  should  bear  proportionate 
loss  and  not  get  back  his  money  if  there  was  a  loss  on  the 
contract,  that  would  have  been  an  additional  and  strong  circum- 
stance ;  and  it  was  probably  what  led  to  the  conclusion  in  Ex 
parte  Delhasse.  That  is  not  so  here.  There  is  a  personal  liability 
on  the  part  of  Smith  to  pay  back  any  money  advanced  by  the 
Plaintiif.  It  is  very  true  that  probably  the  Plaintiff  did  not 
expect  to  get  the  money  out  of  Smith,  but  expected  to  get  paid 
out  of  the  proceeds  of  the  contract,  but  that  was  only  the  security 
for  the  debt  which  he  had  as  against  Smith  personally.  Then  it 
was  said  that  it  was  a  suspicious  circumstance  leading  to  the 
supposition  of  partnership  that  there  was  power  for  the  Plaintiff 
to  take  possession  of  the  plant  and  complete  the  contract  by 
himself  or  by  others.  That  was  really  in  order  to  make  the 
security  effectual.  If  Smith  had  not  gone  on  properly  to  per- 
form the  contract  the  railway  company  might  have  objected, 
and  then  it  was  necessary  to  enable  Badeley,  the  lender,  to  take 
possession  and  himself  to  complete  the  contract  and  thus  make 
his  security  effectual. 

Then  it  was  urged  that  there  was  an  obligation  on  the  Plain- 
tiff not  to  sell  under  his  power  any  of  the  bonds  which  Smith 
was  to  receive  from  the  company  till  a  certain  time  after  the 
completion  of  the  contract.  That  is  easily  explainable  without 
supposing  that  there  was  anything  behind ;  because,  of  course, 
the  object  of  Smith  was  to  see  that  his  security  should  be  made 
valuable  to  him  after  the  debt  due  to  the  Plaintiff  had  been 
satisfied,  and  that  these  bonds  should  not  be  thrown  on  the 
market  and  realized  till  their  value  had  been  increased  by  the 
contract  being  completed  and  the  railway  completed. 

It  was  also  said  that  a  share  of  the  profits  was  to  be  secured 
and  guaranteed  to  the  Plaintiff  notwithstanding  that  the  loan 
was  previously  paid  off.  That,  undoubtedly,  is  an  unusual  stipu- 
lation, but  I  do  not  think  it  is  an  unreasonable  one  or  inconsistent 
with  the  transaction  really  being  a  loan  by  Badeley  to  Smith, 

(1)  7  Ch.  D.  511. 
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because  he  said,  "  I  am  running  a  certain  amount  of  risk  in 
lending  you  money  which  you  may  not  be  able  to  pay,  and  I  will 
have  besides  the  £10  per  cent,  interest  which  you  agree  to  give 
me,  even  though  you  pay  me  off  the  money,  £10  per  cent,  of 
the  profits  as  the  remuneration  to  me  for  allowing  you  this  money 
which  alone  enables  you  to  earn  any  of  these  profits."  If  it  was 
shewn  that  that  was  a  mere  device  in  order  to  mask  a  secret 
partnership,  it  would  be  a  very  different  matter ;  but  although 
the  Plaintiff  did  stipulate  for  that,  and  although  the  contract 
therefore  was  to  be  carried  on  for  the  benefit  of  the  Plaintiff  in 
order  that  he  might  get  the  £10  per  cent,  of  the  profits  as  well  as 
the  £10  per  cent,  on  the  money  he  advanced,  it  was  not  that  the 
business  was  to  be  his,  but  only  that  in  order  to  give  him  security 
he  had  power  to  direct  and  control  the  way  in  which  the  contract 
was  carried  on  and  executed  by  the  person  to  whom  he  lent  the 
money. 

Then  there  was  another  matter  which  was  very  much  pressed 
upon  us,  namely,  that  there  was  a  stipulation  that  in  estimating 
the  profits  of  the  contract  there  should  be  £1000  a  year  allowed 
to  and  deducted  by  Smith ;  but  that  I  take  it  amounts  to  this. 
The  Plaintiff  is  to  have  a  certain  proportion  of  the  profits.  How 
are  the  profits  to  be  estimated  ?  An  allowance  must  be  made  for 
the  work  and  labour  of  Smith,  whose  business  it  is,  and  who 
is  actively  carrying  it  on,  and  although  it  is  said  he  is  to  be 
at  liberty  to  draw  that  sum  it  only  means  this — that  the  money 
lent  is  to  be  applied  to  the  purpose  of  carrying  out  this  contract, 
and  that  to  enable  Smith  personally  to  give  his  services  to  it 
this  allowance  of  £1000  a  year  is  to  be  made  to  him,  not  as 
his  share  as  the  working  partner,  but  as  his  allowance  for  his 
work  and  labour  in  carrying  on  this  business  which  is  his,  and 
which  must  be  deducted  before  they  come  to  estimate  what  the 
profits  are. 

Those,  I  think,  are  the  points  which  were  urged  with  regard 
to  the  contract,  but  great  reliance  was  placed  on  many  letters 
which  were  read  to  us  which  passed  between  Smith  and  the 
Plaintiff.  I  think  those  go  rather  upon  a  different  footing. 
Some  of  these  letters  do  undoubtedly  refer  to  and  use  the 
expression  "  working  capital,"  but  never,  I  think,  is  there  any 
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reference  in  those  letters  to  "our  capital,"  or  anything  which      C. A. 
would  intimate  that  it  was  the  capital  of  the  Plaintiff  and  Smith.  1888 
What  is  the  proper  meaning  of  that  ?  In  some  of  those  letters  the  badbley 
word  "  capital,"  as  I  understand  it,  is  used  for  principal  moneys,  q^jj^oh. 
in  contradistinction  to  interest.    In  other  cases  it  is  used  in  the  dated 
same  sense  that  I  used  the  expression,  that  Smith  wanted  capital 
to  enable  him  to  carry  out  his  contract — as  the  money  or  means 
which  were  employed  by  him  in  order  to  carry  out  this  contract ; 
and  although  it  is  very  true  that  the  common  fund  of  partners  is 
called  their  capital,  yet  it  does  not  follow  that  everything  which 
is  called  capital  of  one  man  makes  him  and  another  to  whom 
he  writes,  partners,  as  having  a  joint  fund.    There  were  two  or 
three  other  letters  in  which  such  expressions  as  these  were  used — 
"  We  had  better  do  so  and  so,"  and  "  Our  interest."    If  we  had 
not  heard  the  remainder  of  the  story  that  would  be  very  strong, 
because  it  would  have  apparently  treated  the  position  of  Smith 
and  Badeley  as  that  of  persons  with  reference  to  whom  the  expres- 
sions "  our  capital  "  and    our  work  "  might  properly  be  applied. 
It  might  have  been  said  they  were  partners ;  but,  whether  they 
were  partners  or  not,  both  of  them  were  interested  in  the  success  of 
this  contract.  It  was  for  the  interest  of  both  of  them  that  moneys 
should  not  be  borrowed  by  Smith  at  ruinous  interest  (that  was 
referred  to  in  one  of  the  letters),  because  that  would  diminish  the 
profits  in  which  the  Plaintiff  had  an  interest ;  and  when  you  look 
at  the  position  of  the  parties  and  understand  how,  although  the 
business  was  the  business  of  Smith,  the  Plaintiff  was  interested  in 
its  being  carried  on  as  profitably  as  possible,  not  on  his  behalf 
but  for  his  benefit,  then  you  can  understand  those  expressions, 
although  if  you  did  not  know  what  the  contract  was,  and  did  not 
see  how  the  thing  was  to  be  worked,  you  might  be  led  to  the 
inference  that  these  parties  must  be  partners.    There  is  a  great 
difference  between  saying  a  contract  or  a  business  is  carried  on 
so  as  to  produce  a  benefit  to  a  party,  and  saying  it  is  carried  on 
on  his  behalf,  that  is,  as  a  contract  or  business  in  which  he  is  one 
of  the  principals  engaged.    In  my  opinion  there  is  nothing  in 
those  letters  which  ought  to  lead  us  to  the  conclusion  that  these 
parties  entered  into  such  an  agreement  as  made  the  business 
carried  on  under  that  contract  the  joint  business  of  the  two,  and 
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made  the  Plaintiff  a  principal  with  Smith  acting  for  him  as  well 
as  for  himself.  Therefore,  in  my  opinion,  the  counter-claim  raised 
by  the  executors  represented  by  Mr.  Cozens-Hardy  was  wrong,  and 
must  be  dismissed,  and  on  that  point  this  judgment  must  be 
reversed. 

Then  we  come  to  some  other  matters  which,  although  of  minor 
importance,  are  so  complicated  that  they  have  given  rise  to  a 
great  deal  of  contest  here.  We  have  heard  Mr.  WalUs,  and  he 
has  adduced  one  argument  founded  on  BovilVs  Act  (28  &  29  Vict, 
c.  86),  which  I  will  dispose  of  first.  He  referred  to  that  Act, 
and  said  that,  .even  assuming  this  agreement  did  not  consti- 
tute a  partnership,  there  was  in  the  5th  section  that  which  would 
prevent  the  Plaintiff  from  insisting  upon  this  security.  It  was 
this :  "  In  the  event  of  any  such  trader  as  aforesaid  being  ad- 
judged a  bankrupt  ....  the  lender  of  any  such  loan  as  afore- 
said shall  not  be  entitled  to  recover  any  portion  of  his  principal, 
or  of  the  profits  or  interest  payable  in  respect  of  such  loan."  He 
said,  "  What  is  this  action  ?  It  is  an  action  to  recover  £38,000 
debenture  stock,  and  he  is  recovering  something."  It  has  been 
decided  in  Ex  imrte  Sheil  (1)  that  that  section  does  not  deprive 
a  lender  of  the  benefit  of  any  mortgage  he  has  got.  Mr.  Wallis 
says  the  Plaintiff  is  here  seeking  to  recover  within  the  meaning 
of  the  section.  In  my  opinion  he  is  not  seeking  to  recover 
any  principal  or  interest.  These  words  must  mean,  recover  as 
against  the  property  of  the  debtor  not  comprised  in  the  security. 
If  there  is  a  security  then  insisting  upon  that  security  is  not 
recovering  principal  and  interest  from  the  debtor.  It  may  enable 
him  ultimately  to  get  it ;  but  insisting  upon  the  security  and 
realizing  the  security,  or,  in  my  opinion,  taking  any  proceedings 
which  are  necessary  in  order  to  recover  that  which  is  comprised 
in  the  security,  cannot  be  said  to  be  recovering  principal  or  in- 
terest within  the  meaning  of  that  section.  In  my  opinion,  that 
section  only  means  that  the  lender  shall  not  come  in  and  rank 
with  other  creditors  in  the  bankruptcy  independently  of  any 
security  he  has  in  respect  of  the  principal,  interest  or  profits.  He 
is  not  in  any  way  prevented  from  insisting  upon  his  security,  and 
is  certainly  not  prevented  from  bringing  any  action  against  a 

(1)  4  Cli.  D.  789. 
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person  other  tlian  the  mortgagor,  such  as  this  railway  company, 
in  order  to  recover  property  which  is  really  included  in  his 
security.    In  my  opinion  that  objection  fails. 

Then  we  had  an  objection  which  I  will  now  deal  with.  It  was 
said  that  Mr.  Justice  Stirling  had  held  this  deed  to  be  a  mere 
device  to  hide  a  masked  partnership,  and  that  amounts  to  fraud ; 
but  that  is  altogether  gone,  because  we  have  decided  that  it  was 
not  such  a  device,  and  Mr.  Justice  Stirling  never  said  that  the 
deed  was  fraudulent,  except  by  saying  that  it  was  a  device.  I 
do  not  at  all  say  that,  even  if  it  had  been  so,  Mr.  Wallis's  argu- 
ment would  have  been  of  any  avail,  but  as  we  have  decided  that 
it  was  not  a  masked  partnership,  in  my  opinion  that  argument 
entirely  fails. 

Then  Mr.  Wallis  says  two  things.  He  says  that  the  guarantors 
here  have  no  right  at  all  as  against  these  £16,000  bonds,  and 
then  he  says  that  the  Plaintiff  has  no  right.  I  doubted  for  some 
time  as  to  how  far  Mr.  Justice  Stirling  had  been  right  in  laying 
down  not  only  as  between  the  Plaintiff  and  the  guarantors  and 
the  Consolidated  Banlc  that  the  guarantors  had  a  security  on  these 
Lloyd's  bonds,  but  laying  down  generally  that  they  had  a  charge. 
I  think  Mr.  Bigly  was  right  in  saying  that  in  order  to  enable  the 
decree  to  be  worked  out  it  was  necessary  to  decide  whether  or  no 
the  guarantors  were  persons  whom  the  Plaintiff  could  redeem  and 
throw  upon  the  other  Defendants  what  he  paid  in  order  to  redeem 
those  bonds. 

[His  Lordship  then  considered  the  question  whether  Wallis 
had  had  a  fair  opportunity  of  tendering  evidence  and  arguing  his 
case  before  Mr.  Justice  Stirling  and  the  Court  of  Appeal,  and 
expressed  his  opinion  that  he  had.  His  Lordship  then  pro- 
ceeded:— ]  Then  on  the  evidence  how  does  Mr.  Wains' s  case 
stand  ?  His  contention  was  that  these  bonds  were  simply  put  into 
the  hands  of  the  bank  for  the  purpose  of  safe  custody,  and  that 
the  loan  was  a  loan  not  to  Smith,  but  a  loan  to  the  company. 
That  seems  to  me  to  be  a  mistake  altogether.  It  is  very  true 
that  the  railway  company  were  not  able  to  pay  Smith.  Then 
they  gave  him  these  Lloyd's  bonds  which  he  was  willing  to  take 
and  took.  They  were  deposited,  as  I  understand,  with  the  bank, 
partly  to  prevent  Mr.  Smith  from  going  about  in  the  market  and 
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0.  A.      hawking  about  these  bonds,  which  the  railway  company  did  not 
1888      like,  and  also  because  it  was  contemplated  and  intended  that  the 
Ba^ey    directors  of  the  railway  company  should  give  a  guarantee  to  the 
CoNsoLi     ^^^^  money  which  was  to  be  advanced.    To  whom  was  it 

DATED     advanced?    It  was  advanced  by  an  account  being  opened  in 

 *      favour  of  Mr.  Smith.  Mr.  Smith  drew  against  that  and  he  employed 

Cotton,  L.J.  purpose  of  his  business.    "  But,"  says  Mr.  Wallis,  ^'  that 

must  have  been  really  a  loan  to  the  company,  because  I  will 
shew  that  the  company  had  the  money."  That  is  the  fallacy.  It 
is  very  true  that  the  money  was  employed  by  Smith  in  construct- 
ing a  railway  which  became  the  property  of  the  company,  but  it 
was  lent  to  the  person  who  was  going  so  to  employ  it.  The  bank, 
if  they  were  so  minded,  could  not  in  respect  of  that  loan  make  a 
claim  against  the  railway  company.  They  had  Lloyd's  bonds, 
which  were  to  be  security  to  the  guarantors,  but  their  claim 
against  the  railway  company  would  be  in  respect  of  those  Lloyd's 
bonds  which  were  to  be  a  security  to  the  guarantors,  not  in 
respect  of  that  loan  of  £16,000,  although  the  way  in  which  it  was 
employed  and  the  very  purpose  for  which  it  was  lent  was  to  be 
employing  the  money  for  the  work  of  the  railway  company. 

Then  we  come  to  Mr.  Wallis's  case  as  against  the  Plaintiff. 
There  he  raised  a  great  many  points  in  his  argument.  He  did 
not  contend,  as  I  understand,  nor  could  he,  in  my  opinion,  suc- 
cessfully contend,  that  by  virtue  of  the  garnishee  order  he  could 
get  any  right  to  anything  except  that  which  was  due  to  his 
debtor.  He  could  not  intercept  anything  which  he  could  not 
then  receive  unless  the  conduct  of  the  Plaintiff  had  enabled  him 
so  to  do,  or  require  us  to  hold  that  by  his  conduct  the  Plaintiff 
had  lost  the  right  which  he  would  otherwise  have  to  say  that  this 
money  was  properly  assigned  to  him. 

[His  Lordship  then  referred  to  the  evidence  on  this  point,  and 
said  that  there  was  nothing  in  the  conduct  of  the  Plaintiff  which 
would  deprive  the  Plaintiff  of  his  rights  as  against  Wallis.  His 
Lordship  then  proceeded : — ]  But  it  was  said  that  the  Plaintiff 
had  allowed  Smith  to  deal  with  that  which  was  comprised  in  the 
security  in  such  a  way  as  to  enable  greater  benefit  to  be  obtained 
by  the  garnishee  orders  than  otherwise  would  have  been  obtained. 
He  had  not  given  notice  to  the  railway  company.    He  had  left  the 
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bonds  and  other  property  in  the  hands  of  Smith.  Well,  we  have 
not  heard  Mr.  Bighj  upon  that  point,  but  assuming  that  he  had, 
then  in  my  opinion  that  will  not  enable  Wallis  by  means  of  a  gar- 
nishee order  to  get  a  greater  right  as  against  this  property  than 
he  would  otherwise  be  entitled  to.  In  my  opinion,  his  rights 
under  the  garnishee  order  were  only  to  attach  that  which  could 
properly  and  without  violation  of  the  rights  of  other  persons  be 
dealt  with  by  Smith.  Smith  had  already  assigned  all  his  claims 
against  the  railway  company  to  the  Plaintiff.  That  was  a  secu- 
rity otherwise  unimpeachable,  and,  in  my  opinion,  Mr.  Wallis 
under  his  garnishee  order  cannot  establish  any  claim  in  deroga- 
tion of  the  rights  which  the  Plaintiff  had  under  his  security. 
Therefore  the  appeal  of  Mr.  Wallis  entirely  fails,  and  must  be 
dismissed  with  costs. 

But  I  think  that  the  order  ought  to  be  a  little  varied  in  this 
respect.  If  the  Plaintiff  does  not  redeem  the  Lloyd's  bonds 
which  are  in  the  hands  of  the  guarantors,  or  which  will  be  in  the 
hands  of  the  guarantors,  the  action  is  dismissed  altogether  as 
against  certain  Defendants.  I  think  it  right  that  the  action 
should  be  dismissed  as  against  the  guarantors  if  the  Plaintiff 
does  not  redeem,  but  then  as  regards  the  other  Defendants  they 
are  parties  appearing  to  be  interested  in  the  equity  of  redemption 
of  the  property  comprised  in  the  Plaintiff's  security,  and  although 
there  may  be  a  dismissal  as  against  the  guarantors,  yet,  in  my 
opinion,  the  action  should  not  be  dismissed  as  against  all  those 
other  parties,  except  so  far  as  it  seeks  to  redeem  these  £16,000 
Lloyd's  bonds.  Then  as  regards  Mr.  Terrell,  who  had  a  right 
under  a  charging  order,  it  is  rather  doubtful  whether  that  decla- 
ration should  have  been  made  as  regards  property  which  at 
present  does  not  exist,  but  I  think  there  is  no  harm  in  that, 
and  if  the  Plaintiff  does  not  choose  to  redeem  Terrell,  then  the 
action  should  be  dismissed  as  against  him  so  far  as  it  seeks  relief 
against  the  charge  obtained  by  Mr.  Terrell  under  the  order  of 
the  13th  of  July. 

Then  we  come  to  the  question  of  the  costs  of  the  appeal,  and 
the  Plaintiff,  the  Appellant,  must  pay  the  costs  of  the  guarantors 
appearing  by  Sir  Horace  Davey.  Then  as  regards  the  executors 
oiHaworth,  they  have  failed,  and  must  pay  the  costs  of  the  appeal 
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C.  A.  as  well  as  the  costs  of  tlie  counter-claim,  except  so  far  as  the  costs 

1888  of  the  appeal  have  been  occasioned  by  all  the  notices  of  appeal 

Badeley  except  that  which  questions  the  decision  of  Mr.  Justice  Stirling 
CoNsoLi-        regards  the  partnership,  and  the  consequential  directions. 


DATED 

Bank. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion,  and  I  shall  confine  my  observa- 
tions within  a  very  small  compass.  The  important  questions 
which  have  arisen  here  are  two.  First  of  all  there  is  this  ques- 
tion of  partnership  which  has  been  decided  against  the  Plaintiff 
by  Mr.  Justice  Stirling  ;  and,  secondly,  the  right  of  the  Plaintiff, 
if  any,  to  enforce  his  securities  by  way  of  foreclosure,  having 
regard  to  the  5th  section  of  what  is  called  BovilVs  Act.  The 
other  points  are  easy,  and  upon  them  I  propose  to  say  nothing. 

But  upon  this  partnership  point,  which  is  the  only  question  on 
which  we  differ  from  Mr.  Justice  Stirling,  I  think  it  is  only  right, 
considering  the  great  pains  he  took  in  the  case,  that  I  should 
state  shortly  the  grounds  on  which  I  am  unable  to  agree  with 
him.  Mr.  Justice  Stirling  in  his  judgment  held  this  partnership 
to  exist,  not  by  reason,  as  I  understand,  of  the  formal  deed,  but 
rather  by  reason  of  the  correspondence  and  other  documents 
outside  the  deed,  and  partly  perhaps  the  conduct  of  the  parties. 
Now  the  first  point  we  have  to  consider  is,  what  is  the  point  upon 
which  we  have  to  make  up  our  mind.  What  are  we  to  get  at  ? 
I  take  it  that  it  is  quite  plain  now,  ever  since  Cox  v.  Hichnan  (1), 
that  what  we  have  to  get  at  is  the  real  agreement  between  the 
parties.  It  is  no  longer  right  to  infer  either  partnership  or 
agency  from  the  mere  fact  that  one  person  shares  the  profits  of 
another.  It  may  be,  and  probably  it  is  true,  that  if  all  that  is 
known  is  that  one  person  carries  on  a  business  and  shares  the 
profits  of  that  business  with  another,  prima  facie  those  two  are 
partners,  or  prima  facie  the  person  carrying  on  the  business  is 
carrying  it  on  as  the  agent  of  the  person  with  whom  he  shares 
his  profits.  That  may  be  true,  and  I  think  is  true  even  now ;  but 
when  you  have  a  great  deal  more  to  consider  it  appears  to  me  to 
be  a  fallacy  to  say  that  you  are  to  proceed  upon  the  idea  that 
sharing  profits  prima  facie  creates  a  partnership  or  an  agency, 

(1)  8  H.  L.  C.  268. 
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and  that  prima  facie  presumption  lias  to  be  rebutted  by  some-      C.  A. 
tiling  else.     I  cannot  help  thinking  that  Sir  Montague  Smith  1888 
was  quite  correct  when  he  dealt  with  that  mode  of  reasoning  in  Badeley 
the  case  of  Molkvo,  March,  &  Co.  v.  The  Court  of  Wards  (1).  ooj^^solj. 
He  says  this  :  "  It  was  contended  at  the  Bar,  that  whatever  may  ^^^^ 
have  been  the  intention,  a  participation  in  the  net  profits  of  the 
business  was,  in  contemplation  of  law,  such  cogent  evidence  of 
partnership  that  a  presumption  arose  sufScient  to  establish,  as 
regards  third  parties,  that  relation,  unless  rebutted  by  other  cir- 
cumstances.   It  appears  to  their  Lordships  that  the  rule  of  con- 
struction involved  in  this  contention  is  too  artificial ;  for  it  takes 
one  term  only  of  the  contract  and  at  once  raises  a  presumption 
upon  it.    Whereas  the  whole  scope  of  the  agreement,  and  all  its 
terms,  ought  to  be  looked  at  before  any  presumption  of  intention 
can  properly  be  made  at  all."    Now  it  appears  to  me,  having  read 
the  judgment  of  Mr.  Justice  Stirling  with  great  attention,  that  he 
has  inadvertently  fallen  into  that  erroneous  method  of  reasoning. 
He  has  laid  stress  on  the  fact  that  Smith  and  Badeley  participated 
in  profits  and  has  treated  that  circumstance  as  prima  facie  evi- 
dence of  partnership  which  had  to  be  rebutted  by  other  evidence, 
instead  of  taking  the  whole  of  the  documents  and  the  whole  of  the 
evidence  and  drawing  such  inferences  as  he  thought  right  from 
the  whole. 

Then  certain  letters  were  alluded  to  in  which  the  expression 
"capital"  was  used,  and  there  is  a  rather  remarkable  document, 
a  receipt,  on  which  Mr.  Cozens-Kardy  naturally  relied,  on  the 
26th  of  September,  1878,  which  was  a  receipt  for  £1000  advanced 
on  account  of  working  capital.  I  quite  agree  that  if  you  take 
those  documents  alone  they  are  consistent  with  either  view.  But 
they  do  not  stand  alone  by  any  means,  and  when  you  do  look  at 
the  whole  of  the  evidence  it  appears  to  me  that  the  formal  docu- 
ment expresses  the  real  truth,  namely,  that  this  was  a  contract  of 
loan  upon  security.  It  was  said  that  the  capital  was  in  the  busi- 
ness, and  risked  in  the  business.  It  was  in  the  business  in  a  sense, 
that  is  to  say,  the  money  was  advanced  for  the  purpose  of  ena- 
bling Smith  to  carry  on  his  contract  with  the  railway  company, 
and  there  was  a  stipulation  that  the  money  should  be  used  for 
(1)  Law  Eep.  4  P.  C.  433. 
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that  purpose.  But  there  was  not  in  this  case  what  there  was  in 
Fooley  v.  Driver  (1)  and  Tlx  parte  Delhasse  (2),  a  participation  in 
loss  on  the  part  of  the  lender.  The  capital  was  not  risked  in  the 
business  in  any  such  sense  as  it  was  in  those  two  cases.  If 
Smith  had  acquired  funds  in  any  other  way  Badeley  could  have 
recovered  his  money,  the  principal,  interest  and  profits.  There 
was  a  loan  legally  constituted  and  intended  to  be  created,  and 
the  money  which  was  advanced  by  Badeley  to  Smith  was  not 
made  contingent  as  to  its  repayment  upon  the  success  of  the 
undertaking.  It  appears  to  me  that  when  you  look  at  the  trans- 
action with  a  view  to  ascertain  the  real,  true  nature  of  it  you 
are  driven  to  the  conclusion  that  it  was  a  bond  fide  loan  upon 
security,  and  not  a  participation  in  profits  with  a  view  to  create  a 
partnership  either  secret  or  open. 

Now,  I  quite  agree  with  Mr.  Cozens-Hardy  up  to  a  certain  point, 
that  is  to  say,  that  this  security  for  the  loan  contains  so  many 
clauses  that  it  would  be  difficult,  if  not  impossible,  to  protect  it 
under  the  1st  section  of  BovilVs  Act,  The  1st  section  of  BovilVs 
Act  merely  says  that  a  loan  on  the  terms  of  sharing  profits  shall  not 
itself  constitute  a  partnership.  There  is  in  this  deed  a  great  deal 
more  than  that,  but  it  is  not  sufficient  to  say  that  the  contract  is 
not  protected  by  BovilVs  Act.  You  must  fall  back  upon  what  the 
law  is,  independently  of  BovilVs  Act,  and  fall  back  upon  the  law 
as  settled  by  the  House  of  Lords  in  the  well-known  case  of  Cox 
V.  Hickman  (3),  and  try  the  case  by  the  test  which  the  House  of 
Lords  said  must  be  applied  in  that  case.  The  conclusion,  I 
repeat,  appears,  to  me  to  be  inevitable,  with  great  respect  to 
Mr.  Justice  Stirling,  that  you  cannot  infer  an  agency  or  a  part- 
nership from  these  deeds,  or  the  letters,  or  the  contract,  or  all 
combined,  but  that  you  are  driven  to  the  conclusion  that  this 
was  what  it  purports  to  be,  namely,  an  honest  loan  on  security, 
and  nothing  more  and  nothing  less. 

Another  point  to  which  I  will  allude  is  the  point  raised  by 
Mr.  Wallis — that  even  if  that  were  so  Badeley  could  not  fore- 
close his  securities  upon  the  ground  that  he  was  thereby  endea- 
vouring to  recover  a  portion  of  his  principal  or  the  profits  or 

(1)  5  Ch.  D.  458.  (2)  7  Ch.  D.  511. 

(3)  8  H.  L.  C.  268. 
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interest  payable  on  such  a  loan,  and  lie  could  not  do  that  in  com- 
petition with  Smitlis  other  creditors.  Now  there  is  obviously 
a  fallacy  at  the  bottom  of  that  argument.  Supposing  that  a  per- 
son lends  money  upon  mortgage  of  real  estate,  and  stipulates  that 
he  is  to  have  a  share  in  the  profits  of  some  business,  is  it  to  be 
supposed  that  that  mortgagee  could  not  bring  an  ejectment  to 
recover  his  security  because  of  this  5th  section  of  BovilVs  Act  ? 
It  is  too  absurd.  That  is  not  recovering  his  principal  and  in- 
terest. It  is  very  true  that  unless  he  gets  his  security  he  may 
lose  the  fund  out  of  which  it  is  to  be  repaid ;  but  such  a  case  as 
that  is  not  within  the  section  at  all.  Neither  is  a  case  of  fore- 
closure within  the  section.  Foreclosure  is  realising  the  security. 
What  the  mortgagee  says  in  the  foreclosure  is,  "  Eedeem  me  or 
leave  me  alone."  It  is  quite  true  that  the  case  of  Ex  parte  Sheil  (1) 
does  not  go  quite  the  length  of  this  case.  In  Ex  parte  Sheil  the 
lender  was  acting  on  the  defensive.  The  trustee  in  bankruptcy 
wanted  to  make  him  give  up  his  security.  Sheil  was  not  bound 
to  do  it.  Here  the  lender  is  trying  to  enforce  his  security  by 
foreclosure.  It  appears  to  me  that  he  is  not  prevented  so  doing 
by  the  5th  section  of  BovilVs  Act,  nor  by  any  principle  of  ordinary 
law. 

Having  made  those  observations,  I  content  myself  with  saying 
I  agree  on  all  the  other  points  which  have  been  raised  in  this 
case  with  Lord  Justice  Cotton, 
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BowEN,  L.J. : — 

I  should  say  nothing  at  all  but  for  the  fact  that  on  one  point 
we  differ  from  Mr.  Justice  Stirling,  and  on  that  point  I  shall 
have  very  few  observations  to  make.  Having  regard  to  that,  I 
think  the  law  of  partnership  has  been  as  well  stated  as  it  could 
be  by  Lord  Justice  Cotton  and  Lord  Justice  Lindley.  It  is  not 
new  law  which  has  been  stated.  To  my  mind,  the  true  test  of 
partnership  has  been  settled  by  the  House  of  Lords  and  by  Court 
after  Court,  in  a  way  which  leaves  it  no  longer  open  to  dis- 
cussion. The  real  test  is  that  which  is  decided  by  a  catena  of 
cases  beginning  with  Cox  v.  Hickman  (2)  and  ending,  I  hope,  with 
this  case,  though  I  am  not  sure  of  that.  The  question  is  whether 
(1)  4  Ch.  D.  789.  (2)  8  H.  L.  C.  268. 
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there  is  a  joint  business  or  whether  the  parties  are  carrying  on 
business  as  principals  and  agents  for  each  other.  'Now  where  has 
Mr.  Justice  Stirling  gone  wrong  ?  He  has  gone  wrong  because 
he  has  not  followed  that  test.  What  he  has  done  is  this.  He 
has  taken  one  of  the  circumstances  which  in  many  cases  affords 
an  ample  guide  to  the  truth  ;  he  has  treated  that  circum- 
stance as  if,  taken  alone,  it  shifted  the  onus  of  proof — as  if  it 
raised  a  presumption  of  partnership — and  then  he  has  looked 
about  over  the  rest  of  the  contract  to  see  if  he  could  find  anything 
which  rebutted  that  presumption.  Now  that  cannot  be  a  right 
way  of  dealing  with  the  case.  You  have  a  group  of  facts — A,  B, 
C,  D,  E  and  F,  and  you  want  to  know  the  right  conclusion  to 
draw  from  them.  The  right  way  is  to  weigh  the  facts  separately 
and  together,  and  to  draw  your  conclusion.  It  is  not  to  take  A, 
and  say  that  if  A  stood  alone  it  would  shift  the  onus  of  proof,  and 
then  to  look  over  B,  0,  D,  E  and  F  and  see  if  the  remainder  of 
the  proof  is  sufficient  to  rebut  the  presumption  supposed  to  be 
raised.  The  truth  is,  that  all  the  cases  which  go  beyond  the 
line,  or  the  test,  or  the  definition,  which  has  been  explained  once 
more  by  Lord  Justice  Cotton,  are  cases  which  depend  on  exploded 
fallacies.  One  fallacy  after  another  has  been  exploded  about  the 
way  in  which  to  deal  with  these  partnership  cases,  and  no  fallacy 
has  been  harder  to  kill  than  that  about  participation  in  profits. 
Of  course,  as  the  Lord  Justice  has  pointed  out,  there  may  be 
cases  in  which  participation  in  profits  is  enough  to  enable  the 
Court  to  decide  the  matter,  but  if  you  once  lay  down  a  principle 
of  law  that  participation  in  profits  is  a  determining  factor,  at  that 
moment  you  depart  from  the  region  of  law  into  the  region  of 
fact.  It  seems  to  me,  the  right  thing  is  to  come  back  to  the 
true  test,  to  examine  the  case  carefully  with  regard  to  that  test, 
and  it  has  been  examined  very  carefully,  and  I  think  sufficiently, 
by  the  Lords  Justices.  I  can  only  say,  as  to  the  rest,  that  I 
entirely  agree. 


Cotton,  L.J. : — 

There  is  one  point  which  I  intended  to  mention  but  I  forgot 
to  do  so.  Mr.  Wallis  argued  that  till  the  guarantors  actually 
paid  off  the  debt  in  full  they  could  not  be  entitled  to  this  secu- 
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rity,  and  that  therefore  his  garnishee  order  took  precedence. 
There  was  security  to  the  bank,  and  although  the  guarantors 
will  not  get  the  benefit  of  that  security  till  they  have  paid  off 
the  amount  due  to  the  bank  under  their  guarantee,  their  right 
to  have  it  existed,  and  could  not  be  defeated  by  the  garnishee 
order,  which  could  only  take  effect  as  against  that  which  the 
debtor  of  Mr.  Wallis  could  properly,  and  without  violation  of 
any  other  rights  of  any  one  else,  grant  to  him.  I  think,  possibly, 
it  would  be  right  to  add  this,  that  the  guarantors  are,  on  the 
payment  to  the  Consolidated  Banh  by  the  guarantors  of  the 
amount  secured  by  their  guarantee,  entitled  to  the  security. 

Solicitors  for  Plaintiff :  Nash^  Field  &  Withers, 
Solicitors  for  Defendants :  Shaiv  &  Tremellen,  agents  for  P.  &  J. 
Watson,  Bury  ;  Phelps,  Sidgwiek  &  Biddle,  agents  for  Sale  Seddon 
&  Co.,  Manchester  ;  Bowcliffes,  Bawle  &  Co,,  agents  for  Addleshaw 
&  Warhurton,  Manchester ;  W.  P,  V.  Wallis ;  Le  Brasseur  & 
OaTdey ;  Trinders  &  Bomer ;  Batten,  Proffitt  &  Scott,  agents  for 
W.  Harder,  Bury  ;  Terrell  &  Co. 

M.  W. 
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Pleading — Striking  out  Pleadings  as  unnecessary/  or  erabarrassing — Bules  of 

Supreme  Court,  1883,  Order  xix.,  r.  27 — Exercise  of  Discretion,  March  1. 

In  an  action  to  enforce  tlie  compromise  of  a  former  action  brouglit  in 
assertion  of  rights  of  water,  as  to  which  disputes  had  arisen,  Plaintiff  will 
not  be  allowed,  by  setting  out  in  his  statement  of  claim  the  allegations  as 
to  his  right  and  the  corresponding  liabilities  of  the  Defendant  which  were 
contained  in  his  former  statement  of  claim,  to  relitigate  the  questions 
raised  in  the  former  action,  and  intended  to  have  been  finally  disposed  of 
by  the  compromise. 

Such  allegations  were  accordingly  ordered  to  be  struck  out  under  Order 
XIX.,  r.  27,  as  embarrassing  and  unnecessary,  though  a  motion  for  that  pur- 
pose had  been  refused  by  the  Court  below. 

Appeal  from  the  dismissal  by  the  Vice-Chancellor  of  the 
Lancaster  Chancery  Court  of  an  application  by  the  Defendant 
under  Order  xix.,  r.  27,  to  strike  out  certain  paragraphs  (3 — 12) 
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0.  A.      contained  in  Plaintiff's  statement  of  claim,  as  unnecessary  and 

1888  embarrassing^. 
Knowles       The  action  was  commenced  on  the  29th  of  August,  1887,  in  the 
EoBEETs    Lancaster  Chancery  Court  for  specific  performance  of  terms  of  an 

  agreement  of  the  22nd  of  April,  1885,  for  the  compromise  of  a 

former  action  commenced  in  the  High  Court,  in  May,  1883,  by 
Plaintiff  against  the  Defendant  to  this  action  in  respect  of  certain 
water  rights,  and  claiming  a  declaration  that  according  to  the 
true  construction  and  intent  of  the  terms  of  agreement,  Defen- 
dant was  not  entitled  to  do  certain  acts. 

Plaintiff  was  the  owner  and  occupier  of  the  Tottington  Mill 
Print  WorlcSf  on  the  left  bank  of  a  stream,  called  the  Whalves 
Brook,  near  Bury,  in  the  county  of  Lancaster,  and  Defendant  was 
the  occupier,  as  tenant  to  his  father,  of  the  Stormer  Hill  Bleach 
Works,  on  the  right  bank  of  the  Whalves  Brook, 

In  the  former  action,  the  Plaintiff  alleged,  by  his  statement  of 
claim,  that  he  was  entitled  to  a  clough  or  weir  in  the  Whalves 
Brook,  with  certain  specified  rights  arising  out  of  his  alleged 
title  and  corresponding  liabilities  on  the  part  of  the  Defendant. 
The  Defendant,  on  the  other  hand,  by  his  statement  of  defence  in 
the  former  action,  denied  the  Plaintiff's  alleged  rights  and  the 
corresponding  liabilities,  and  also  asserted  rights  on  his  part 
which  were  inconsistent  with  those  claimed  by  the  Plaintiff. 

At  the  trial  of  the  former  action  at  the  Assizes,  on  the  22nd  of 
April,  1885,  the  action  was  settled  upon  terms  which  defined  how 
in  future  certain  rights  over  the  Whalves  Brook  were  to  be  exer- 
cised by  Plaintiff  and  Defendant. 

On  the  29th  of  August,  1887,  the  present  action  was  com- 
menced, and  the  statement  of  claim,  delivered  on  the  22nd  of 
November,  1887,  set  out  (in  paragraphs  3 — 12,  inclusive)  verbatim, 
or  nearly  so,  a  great  number  of  the  allegations  which  had  been 
made  by  the  Plaintiff  and  denied  and  put  in  issue  by  the  Defen- 
dant in  the  former  action. 

In  these  circumstances.  Defendant  had  taken  out  a  summons 
under  Order  xix.,  r.  27,  asking  that  paragraphs  3 — 12  inclusive, 
of  Plaintiff's  statement  of  claim  in  this  action  might  be  struck 
out  as  irrelevant  and  unnecessary,  and  as  tending  to  embarrass 
the  Defendant  in  his  defence  to  the  action. 


VOL.  XXXVIII.]  CHANCEEY  DIVISION.  265 

Maherly,  for  the  Defendant,  in  support  of  the  summons  in  the 
Court  below, 

J.  M.  Asibury,  contra. 

Yice-Chancellor  Bristoive,  being  of  opinion  that  the  allegations 
sought  to  be  struck  out  could  not  be  said  to  be  absolutely  unneces- 
sary, or  embarrassing,  in  the  sense  of  the  Defendant  not  knowing 
what  case  he  had  to  meet,  and  that  they  did  not  tend  to  prejudice 
or  delay  the  fair  trial  of  the  action,  refused  the  application  (1). 

(1)  In  the  course  of  his  judgment,  the  risk  of  all  future  costs  if  he  does 
Vice-Chancellor  5mfow;e,  after  stating  that  which  is  wrong,  is  entitled  to 
that  he  left  out  of  consideration  the  say:  "  I  wish  to  place  before  the  Court 
question  whether  this  pleading  was  that  statement  of  facts  which  existed 
scandalous,  for  scandalous  it  was  not,  at  the  date  when  the  agreement  was 
said:   Is    it   unnecessary  and   em-  entered  into.    I  say  that  the  agree- 
barrassing,  and  does  it  tend  to  pre-  ment  was  for  so  and  so,  and  that 
judice  and  to  delay  the  fair  trial  of  the  Defendant  is  acting  as  if  he  treated 
action  ?    It  is  alleged  that  this  plead-  the  agreement  as  meaning  something 
ing(pars.  3 — 12,  inclusive)  is  unneces-  else.    And  in  order  that  the  Court 
sary,  and  that  if  not  unnecessary  may  come  to  some  understanding  be- 
lt is,  at  all  events,  embarrassing.  tween  the  two  as  to  what  the  agree- 
"Whether  it  is  unnecessary  or  not  must  ment  does  mean,  I  will  tell  the  Court 
depend,  in  my  judgment,  upon  what  first,  by  a  recital  of  the  agreement, 
the  Plaintiff  desires  to  bring  before  the  that  which  in  fact  was  the  state  of 
Court.    He  desires  to  bring  before  the  things  at  the  time  when  the  agree- 
Court  an  agreement,  and  says  that  that  ment  was  entered  into." 
agreement  has  such  a  meaning,  and        Having  regard  to  the  decisions  upon 
that  he  shall  ask  the  Court  to  make  a  this  matter,  where  the  Court  has  held 
declaration  that,  according  to  the  true  that  reasonable  latitude  must  be  given, 
construction  of  the  agreement,  he  is  I  cannot  say  that  it  is  absolutely  un- 
entitled to  say  so  and  so.    For  that  necessary  that  that  statement  should 
purpose,  whether  rightly  or  wrongly  I .  appear.    The  Plaintiff  says  that  the 
do  not  now  decide,  he  says  it  is  essen-  Court  cannot  possibly  understand  that 
tial  that  the  Court  should  know  what,  agreement  without  understanding  the 
at  the  date  when  that  agreement  was  position  in  which  the  parties  stood  at 
entered  into,  the  parties  meant  by  the  the  time  when  the  agreement  was 
agreement.  The  agreement,  no  doubt,  entered  into.    It  may  turn  out  upon 
speaks  for  itself,  but  we  must  under-  certain  points  that  it  will  be  necessary 
stand  the  position  of  the  parties  at  the  to  give  evidence  on  that  particular 
date  of  the  agreement  and  when  it  was  point.     I  cannot  therefore   at  this 
entered  into.   Whether  that  argument  stage  of  the  proceedings  say  that  the 
will  or  will  not  ultimately  prevail,  it  statement  is  absolutely  unnecessary, 
is  not  for  me  now  to  say,  but  it  is  suf-  But  then  it  is  urged  that,  if  not  un- 
ficient  for  me  to  say  that  in  my  view  necessary,  it  is  at  all  events  greatly 
of  the  matter,  the  Plaintiff,  running  all  embarrassing,  because  the  Defendant 
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Bomer,  Q.C.,  and  Maberly,  in  support  of  the  appeal : — 


Knowles 

V.  The  paragraphs  complained  of,  which  reiterate  in  substantially 

  '    the  same  language  the  points  in  dispute  in  the  former  action,  are 

unnecessary  and  embarrassing,  inasmuch  as  the  Defendant  is 
called  upon  again  to  try  the  very  issues  which  by  the  terms  of 
the  agreement  were  finally  disposed  of  once  for  all. 

[BowEN,  L.J. : — Does  the  Defendant  admit  that  he  is  bound 
by  the  agreement  to  compromise  ?] 


does  not  know  what  lie  has  got  to 
meet  in  respect  of  these  charges  con- 
tained in  this  statement  of  claim. 
Is  he  to  go  back  to  the  other  state- 
ment of  claim  and  the  state  of  the 
litigation  when  this  agreement  was 
entered  into,  and  which  might  lead 
him  into  a  vortex  which  he  does  not 
see  his  way  out  of  ?  or  is  he  only  to 
answer  or  to  meet  the  particular  pas- 
sages here  stated  in  this  particular 
statement  of  claim  ?  If  I  have  only 
to  meet  them,  says  the  Defendant, 
they  will  give  me  very  great  embarrass- 
ment. Pausing  for  a  moment  there, 
there  may  be  something  which  would 
embarrass  the  Defendant  in  the  sense 
of  his  being  able  to  shew  that  the 
agreement  is  what  he  claims  it  to  be. 
There  may  be  embarrassment  in  his 
being  able  to  shew  that,  and  there 
may  be  embarrassment  in  the  Plaintiff 
not  being  able  to  shew  the  reverse; 
but  in  no  case  is  there  that  which  I 
conceive  to  be  embarrassment  in  the 
sense  that  it  contains  things  alleged, 
and  as  it  were  thrown  broadcast, 
against  the  Defendant  which  he  does 
not  know  the  meaning  of  or  how  to 
reply  to.  I  think  that  here  there  is 
quite  sufficient  alleged  for  him  to  see 
what  is  the  point  raised,  and  that  it  is 
not  embarrassing  in  the  sense  of  his  not 
knowing  what  it  is  that  he  has  got  to 


meet,  though  it  may  be  embarrassing 
in  his  having  to  put  in  an  answer  or  a 
denial  upon  a  particular  point.  That 
I  do  not  know  anything  about,  but  I 
see  no  difficulty  in  the  sense  of  embar- 
rassment as  to  what  would  enable  him 
to  answer  the  allegations.  Then  is 
there  anything  to  prejudice  or  delay 
the  fair  trial  of  the  action  ?  I  do  not 
see  anything  to  prejudice ;  and  as  to 
delaying  the  fair  trial  of  the  action 
no  reason  has  been  offered  to  me  by 
which  I  can  suppose  that  the  fair 
trial  of  this  action  would  be  delayed 
beyond  what  would  in  the  ordinary 
course  of  time  be  required  to  put  in  an 
answer,  and  so  I  do  not  think  that 
anything  in  the  way  of  delay  has  been 
urged  before  me  that  would  justify  me 
in  striking  out  these  paragraphs.  Look- 
.  ing  therefore  at  the  point  that  under 
the  circumstances  these  matters  cannot 
be  said  to  be  absolutely  unnecessary, 
and  seeing  that  they  are  not  miscon- 
ceived, except  in  the  sense  that  they 
might  give  the  Defendant  some  trouble 
to  answer,  I  see  no  reason  to  strike  out 
these  matters  from  the  statement  of 
claim,  and  I  think  that  no  other  order 
on  this  application  should  be  made 
than  that  the  application  should  be 
refused,  and  that  the  costs  should  be 
costs  in  the  action. 
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Certainly  lie  does,  but  if  it  be  open  to  the  Plaintiff  to  go  into      0.  A. 
all  these  matters  which  are  behind  the  agreement,  of  what  avail  1888 
is  the  agreement,  as  the  parties  will  be  remitted  to  the  position  knowles 
which  existed  before  the  agreement  was  entered  into  ?  Egberts 

The  whole  question  is,  what  is  the  true  construction  of  the   

agreement,  having  regard  to  the  surrounding  circumstances,  and 
whether  there  has  been  any  breach  by  the  Defendant  ? 

It  was  only  necessary  for  the  Plaintiff  to  have  stated  how  the 
brook  ran,  and  how  it  was  used,  and  then  shortly  the  statements 
in  dispute  pro  and  eon  in  the  former  action. 

[They  were  stopped.] 

J.  M,  Astbury,  for  the  Kespondent : — 

Except  in  very  extreme  cases,  or  where  a  wrong  principle  has 
been  adopted,  the  Court  of  Appeal  will  not  interfere  with  the 
exercise  by  the  Judge  of  First  Instance  of  his  discretion  as  to 
retaining  or  striking  out  pleadings  :  Watson  v.  Bodwell  (1). 

[Cotton,  L.J. : — I  am  not  satisfied  that  the  Vice- Chancellor 
did  not  exercise  his  discretion  upon  a  wrong  principle.] 

In  order  to  put  a  construction  upon  the  agreement  the  Court 
must  understand  the  position  of  the  parties,  and  know  what  was 
the  exact  state  of  circumstances  when  they  entered  into  the 
agreement,  Aji  essential  part  of  those  circumstances  would  be 
the  rights  to  which  either  party  was  entitled,  either  by  lapse  of 
time,  grant,  or  by  agreement,  independently  of  the  agreement  of 
compromise. 

[LiNDLEY,  L.J. : — Your  rights  under  the  agreement  would  be 
what  the  Defendant  would  agree  to  give  you.] 

The  Plaintiff  ought  to  be  allowed  to  state  the  nature  of  the 
rights  claimed  by  him  in  the  former  action,  and  that  those  rights 
were  controverted,  as  otherwise  he  will  have  great  difficulty  in 
satisfying  the  Court  that  the  construction  of  the  agreement  for 
which  he  contends  is  the  proper  construction. 

Cotton,  L.J. : — 

Notwithstanding  the  very  able  argument  on  behalf  of  the 
Eespondent  I  think  that  the  Vice-Chancellor  did  not  make  the 

(1)  3  Ch.  D.  380. 
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C.  A.      order  which  he  ought  to  have  made.    And  although  we  are  very 
1888       unwilling  to  interfere  with  the  discretion  of  the  Judge  of  the 
Knowles    Court  below,  where  that  discretion — though  we  think  we  should 
KoBEETs  hdi>Ye  exercised  it  in  the  same  way — has  been  exercised 

cotto^  J         right  principles,  and  no  material  injury  has  been  done  to 

  the  person  against  whom  such  discretion  has  been  exercised,  yet, 

in  my  opinion,  the  Vice-Chancellor  has  not  gone  really  on  the 
right  principles  in  exercising  his  discretion.  If  we  did  not  make 
the  order  asked  for,  I  think  the  Defendant  would  be  subjected  to 
very  great  prejudice,  because  he  might  have  to  fight  over  again 
the  question  as  to  the  rights  of  the  parties  which  was  in  contest 
in  1883,  and  was  intended  to  be  put  an  end  to  by  the  agreement 
which  this  action  is  brought  to  enforce.  For  it  must  be  remem- 
bered that  this  action  is  only  to  enforce  the  agreement  entered 
into  on  the  compromise  of  the  previous  action  of  1883,  in  which 
there  was  a  contest  as  to  the  rights  of  the  Plaintiff  and  of  the 
Defendant  with  reference  to  this  stream. 

Now  in  this  statement  of  claim  the  Plaintiff  has  made  allega- 
tions, not  that  there  were  certain  points  raised  and  in  dispute  in 
that  previous  action,  but  that  certain  rights  existed  in  the  Plain- 
tiff, and  that  certain  facts,  that  were  in  contest,  existed  as  he 
alleges  they  did;  forcing  of  course  the  Defendant,  if  these 
matters  are  to  be  considered  in  any  way  material  to  the  proper 
construction  of  the  agreement  which  this  action  seeks  to  enforce, 
to  go  into  evidence  on  disputed  facts,  and  to  fight  over  again  in 
this  action  those  matters  which  in  the  former  action  he  was  pre- 
pared to  fight  as  to  his  own  rights  and  the  rights  of  the  Plaintiff. 
That  fight  was  compromised  by  the  agreement  which  both  parties 
agree  ought  to  be  carried  into  execution,  which  the  Plaintiff 
seeks  by  this  action  to  enforce,  and  which  the  Defendant  states 
he  is  willing  to  perform  according  to  its  true  construction. 

It  may  possibly  be  a  difficult  task  for  the  J udge  to  construe 
this  agreement,  but  he  must  do  it ;  and  in  my  opinion  the  sur- 
rounding circumstances,  which  he  may  look  at,  and  which  will 
have  to  be  considered,  are,  what  was  the  position  of  the  stream, 
of  the  works  of  the  Plaintiff  and  the  Defendant,  of  the  weirs,  of 
the  inlet,  where  the  passage  from  the  Defendant's  works  into  the 
stream  was,  and  all  the  matters  as  to  the  physical  position  of  the 
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stream  and  the  way  in  which  the  water  was  dealt  with.    And      0.  A, 
then  it  must  be  seen  what  were  the  allegations  on  both  sides  on  1888 
which  this  agreement  to  compromise  was  made.    We  must  see  Knowles 
what  the  Plaintiff  alleged  were  his  rights,  and  how  far  the  De-  Roberts. 
fendant  admitted  what  was  claimed  by  the  Plaintiff  as  his  rights.    cottoTl  j 

If  in  that  action  the  Defendant  did  admit  that  certain  rights   

claimed  by  the  Plaintiff  were  really  his  rights,  that  of  course 
would  be  most  material.  It  would  also,  I  think,  be  right  to 
consider  if  there  was  any  admission  made  in  a  tangible  form 
of  a  right  existing  in  the  Plaintiff,  or  by  the  Plaintiff  of  a 
right  existing  in  the  Defendant  before  this  agreement  was  en- 
tered into.  I  do  not  mean  that  one  party  must  have  admitted 
that  he  was  wrong  if  he  denied  it,  but  an  actual  admission  made 
that  certain  rights  exist  may  be  looked  at.  In  my  opinion  it 
would  be  wrong  to  allow  in  this  pleading  statements  to  be  made 
which  raise  as  facts  to  be  decided  in  this  action  facts  which  were 
in  issue  in  the  previous  action,  and  the  dispute  as  to  which  was 
intended  to  be,  and  was,  compromised  by  the  agreement  we  have 
to  construe. 

In  my  opinion,  therefore,  those  passages  as  to  which  the  dis- 
puted question  arises,  viz. :  paragraphs  3-12,  ought  to  be  struck 
out,  as  containing  matters  not  properly  to  be  considered  with 
reference  to  deciding  the  rights  of  the  parties  under  the  agree- 
ment ;  and  striking  them  out  there  ought  to  be  liberty  to  the 
Plaintiff  to  amend.  He  must  not,  however,  amend  by  stating 
the  contest  in  the  previous  action  with  any  hope  of  giving  evi- 
dence that  he  was  right  in  that  contest,  right  as  to  the  facts 
which  he  alleged,  right  in  his  allegation  as  to  having  certain 
rights  which  he  claims.  If  he  attempts  to  do  so,  it  would  be 
wrong  in  the  Judge  to  allow  that  evidence  to  be  given  in  order 
to  influence  his  decision  as  to  the  true  construction  of  the  agree- 
ment. He  must  look  at  the  physical  facts  existing,  not  at  the 
disputed  rights  or  disputed  facts. 

Prom  what  I  have  said  the  Plaintiff,  I  think,  will  know  how  he 
ought  to  amend. 

I  think  a  mere  reference  to  the  disputes  and  to  the  action 
having  been  brought,  which  was  afterwards  compromised,  would 
be  quite  sufficient,  because  the  Defendant  could  not  say  he  did 
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0.  A,  not  know  what  the  allegations  in  the  previous  action  were.  That 
1888  being  so,  even  if  the  case  was  not  considered  in  exactly  the  same 
Knowles  way  below  as  it  has  been  here,  the  costs  of  the  appeal  and  of 
Roberts  proceedings  in  the  Court  below  ought  to  be  the  Defendant's 
  costs  in  any  event. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  This  case,  under  colour  of  a  motion 
to  strike  out  paragraphs  as  unnecessary  or  embarrassing,  raises  a 
question  of  very  considerable  importance — a  question  of  prin- 
ciple. The  action  itself  is  to  obtain  specific  performance  of  an 
agreement  of  compromise,  and  that  is  the  whole  of  the  action. 
What  is  legitimate  in  an  action  of  that  kind  ?  Is  it  legitimate 
to  contest  over  again  the  very  dispute  which  it  was  the  object  of 
the  parties  to  settle  for  ever  by  their  compromise  ?  It  appears  to 
me  obnously  enough  that  what  you  want  to  do,  and  the  only 
thing  you  can  legitimately  look  into  in  an  action  to  enforce  that 
compromise,  is  to  understand  the  subject-matter  it  relates  to,  to 
understand  the  disputes,  the  alleged  rights  which  were  in  dispute 
at  the  time  the  compromise  was  made.  The  whole  object  of  the 
compromise  would  be  defeated  if  either  party  were  allowed  to 
relitigate  the  question  who  was  right  and  who  was  wrong  before 
the  compromise  was  entered  into.  It  appears  to  me  the  sub- 
stance of  this  case  is  an  extremely  important  one,  and  the  Yice- 
Chancellor  has  not  borne  in  mind  the  fact  that  the  Plaintiff  has 
here  been  seeking  to  do  that  which  is  in  principle  erroneous. 
The  order  which  the  Lord  Justice  has  suggested  will  be  the 
proper  order. 

BowEN,  L.J. : — 

I  add  an  expression  of  my  opinion  out  of  respect  to  the  Yice- 
Chancellor,  as  we  are  differing  from  him. 

It  seems  to  me  that  the  rule  that  the  Court  is  not  to  dictate  to 
parties  how  they  should  frame  their  case,  is  one  that  ought  always 
to  be  preserved  sacred.  But  that  rule  is,  of  course,  subject  to 
this  modification  and  limitation,  that  the  parties  must  not  offend 
against  the  rules  of  pleading  which  have  been  laid  down  by  the 
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law ;  and  if  a  party  introduces  a  pleading  which  is  unnecessary,  0.  A. 

and  it  tends  to  prejudice,  embarrass,  and  delay  the  trial  of  the  1888 

action,  it  then  becomes  a  pleading  which  is  beyond  his  right.  Knowles 

We  have  been  told  this  is  a  matter  of  discretion  for  the  Judge,  j^qb^rts 

In  one  sense  it  is  a  matter  of  discretion,  but  that,  be  it  observed,   

^  '     Bowen,  L.J. 

does  not  completely  define  the  situation.    The  Judge  is  clothed   

by  the  rule  with  power  which  he  may  exercise,  but  the  same  rule 
that  clothes  him  with  power  defines  the  object  for  which  the 
power  has  to  be  exercised,  in  the  definition  which  it  gives  of  the 
subject-matter  to  which  the  power  should  be  applied.    It  be- 
comes, therefore,  the  duty  of  the  J udge  who  has  to  apply  the  rule, 
to  apply  his  power  in  a  fit  case  ;  and  a  fit  case  will  be  that  which 
fulfils  the  definition  of  the  rule,  and  in  which  there  are  no  other 
circumstances  which  make  it  inappropriate,  and  inconvenient,  or 
unjust  to  apply  the  power.    And  when  it  is  spoken  of  as  a  power 
of  discretion,  it  must  be  remembered  that  in  that  sense  only  is  it 
a  power  of  discretion.    We  have  been  referred  to  a  passage  from 
the  judgment  of  Lord  Justice  James,  in  Watson  v.  Bodwell  (1), 
that  in  matters  within  the  discretion  of  the  Judge  of  first  instance, 
the  Court  of  Appeal  would  not  overrule  that  discretion.  But 
when  it  was  urged  before  that  learned  Judge  in  the  subsequent 
case  of  Davy  v.  Garrett  (2),  on  the  authority  of  Watson  v.  Bod- 
zvell,  that  where  the  Yice-Ohancellor  had  exercised  his  discretion 
the  Court  of  Appeal  would  not  interfere  with  it.  Lord  Justice 
James  made  the  following  observations  (3)  :  "  The  argument  was 
strongly  pressed  upon  us  that  this  was  an  appeal  from  a  matter 
lying  within  the  discretion  of  the  Judge,  and  an  observation 
of  my  own  in  Watson  v.  Bodwell  was  relied  on.    I  do  not  know 
whether  my  expressions  were  stronger  than  was  required ;  but  " 
it  is  very  important  that  time  and  money  should  not  be  wasted 
in  appeals  on  interlocutory  matters,  and  I  have  therefore  always 
set  my  face  against  appeals  from  the  discretion  of  the  Judge  in 
matters  of  procedure.    But  a  defendant  may  claim  ex  debito  jus- 
titirn  to  have  the  plaintiff's  case  presented  in  an  intelligible  form, 
so  that  he  may  not  be  embarrassed  in  meeting  it."    The  power 
which  is  given  to  the  Judge  of  first  instance  by  this  rule  ought 

(1)  3  Ch.  D.  383.  (2)  7  Ch.  D.  473. 

(3)  7  Ch.  D.  485. 
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to  be  exercised  in  a  fit  case.  Is  this  a  fit  case?  Here  is  an 
agreement  of  compromise  on  which  the  action  is  brought,  there 
having  been  previous  disputes,  and  an  action  to  enforce  the 
Plaintiff's  view  of  his  water  rights.  There  was  a  compromise, 
and  the  present  action  is  brought  to  enforce  the  compromise. 
What  are  the  surrounding  circumstances  by  which  that  agree- 
ment of  compromise  may  be  considered,  because  it  is  those  sur- 
rounding circumstances  alone  that  ought  to  be  pleaded,  and 
they  ought  to  be  pleaded  with  great  brevity  ? 

Surrounding  circumstances  can  only  be  divided  into  two 
groups;  a  group  of  facts  or  matters  which  were  beyond  con- 
troversy, out  of  controversy ;  and  a  second  group  of  facts  and 
matters  which  were  the  subject  of  controversy,  and  which  were 
in  dispute.  But  the  Plaintiff  in  this  case,  instead  of  being  con- 
tented with  alleging  the  facts  which  at  the  time  of  the  original 
action  were  out  of  dispute  and  beyond  controversy,  and  then 
proceeding  to  allege  that  there  was  a  dispute  as  to  remaining 
facts,  has  alleged,  as  if  they  were  facts,  all  the  matters  which 
were  matters  of  dispute.  So  that  although  the  action  is  based 
on  compromise,  he  is  putting  the  Defendant  to  proof  or  disproof 
of  the  same  issues  as  those  raised  in  the  original  action,  to  make 
an  end  of  which  this  compromise  was  effected.  As  soon  as  you 
have  ended  a  dispute  by  a  compromise  you  have  disposed  of  it. 
The  Plaintiff,  however,  has  sought  to  go  back,  to  revive  in  his 
statement  of  claim  all  the  original  disputes,  and  to  raise  again 
every  single  matter  which  was  the  subject  of  dispute  before. 
What,  it  seems  to  me,  he  can  alone  do  is  to  place  before  the 
Court,  on  his  pleadings  at  the  trial,  and  give  notice  on  his 
pleadings  that  he  intends  to  place  before  the  Court,  those  matters 
which  were  undisputed  and  unchallenged  at  the  time  of  the 
previous  action,  and  the  fact  that  there  was  a  dispute  as  to  other 
matters  which  he  may  enumerate.  But  as  to  the  matters  which 
were  the  subject  of  the  previous  dispute  he  cannot  endeavour  to 
establish  "  aye  "  or  "  no  "  on  any  one  of  them,  because  all  that 
dispute  was  closed  by  the  compromise. 

To  my  mind,  therefore,  the  Yice- Chancellor  was  wrong  in  the 
view  he  took,  and  this  pleading  ought  to  be  struck  out.  It 
ought  to  be  amended  in  the  way  indicated  and  with  great  brevity. 
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Speaking  for  myself,  but  I  believe  my  Brothers  do  not  differ- — I  0.  A. 
do  not  think  it  a  proper  way  of  pleading,  to  plead  again  in  action  1888 

B  all  the  pleadings  Avhich  have  already  been  set  out  at  length  in  knowles 

action  A.    It  ought  to  be  done  by  reference.  Egberts 

Solicitors:  W.  H.  Tattam,  agent  for  Joseioh  Ellis,  Manchester; 
Phelps,  Sidgivick,  &  Biddle,  agents  for  Sale  Seddon  &  Co,,  Man- 
chester, 

F.  a.  A.  W. 


SELWYN^  V,  GAEFIT.  c.  a. 

ri885   S.    1169.1  ^^^^ 

KAY,  J 

Mortgage — Foiver  of  Sale — Proviso  that  Power  was  not  to  he  exercised  without    April  25. 
Notice  to  pay  and  Default  for  three  Months —  Waiver  of  Notice — Clause  pro- 
tecting Purchaser  against  Irregularity  of  Sale. 


A  proviso  relieving  a  purchaser  under  a  power  from  inquiring  as  to  tlie 
regularity  of  a  sale  does  not  protect  a  purchaser  who  knows  of  an  irre- 
gularity which  cannot  have  been  waived : — ■ 

Qusere  (per  Bowen^  L.J.),  whether  the  same  rule  would  apply  where  the 
irregularity  was  one  which  might  have  been  waived. 

Parkinson  v.  Hanhury  (1)  followed. 

A  mortgage  deed  contained  a  covenant  to  pay  at  the  expiration  of  six 
months,  and  a  power  of  sale  in  the  usual  form,  with  a  proviso  that  the 
power  should  not  be  executed  until  the  mortgagee  had  given  notice  to  the 
mortgagor  to  pay  off  the  debt  and  default  should  have  been  made  for 
three  months.  The  deed  contained  also  the  usual  clause  for  the  protection 
of  purchasers  in  any  sale  purporting  to  be  made  under  the  power.  The 
mortgagor  subsequently  incumbered  his  equity  of  redemption.  Two  months 
after  the  date  of  the  mortgage  the  mortgagee  gave  notice  to  the  mortgagor 
to  pay  off  the  debt,  and  seven  months  after  the  date  of  the  mortgage  sold 
the  property  to  the  Defendant : — 

Held,  in  an  action  by  the  mortgagor  to  set  aside  the  sale,  that  three 
months  not  having  elapsed  since  default  in  payment  of  the  mortgage  debt, 
the  proviso  had  not  been  complied  with,  and  the  sale  was  invalid ;  and 
that  as  the  purchaser  must  be  taken  to  have  known  that  the  proviso  had 
not  been  complied  with,  she  was  not  protected  by  the  protection  clause. 

Held  also,  that  the  mortgagor  having  incumbered  his  equity  of  redemp- 
tion, and,  therefore,  not  being  in  a  position  to  waive  the  necessity  of  notice, 
the  purchaser  had  no  right  to  assume  that  there  had  been  any  such  waiver. 

By  an  indenture  of  mortgage  dated  the  22nd  of  November, 
1880,  the  Kev.  Congreve  Selivyn  assigned  his  life  interest  in  two 
(1)  1  Dr.  &  Sm.  143 ;  2  D.  J.  &  S.  450 ;  Law  Eep.  2  H.  L.  1. 
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C.  A.  sums  of  £2000  consols  and  £4000  secured  by  a  promissory  note, 
1888  and  also  his  reversion  expectant  on  the  lives  of  himself  and  wife 
Selwyn  in  the  capital  of  the  same  sums,  and  a  policy  of  insurance  for  £7 00^ 
Gakpit  Edward  Green  by  way  of  mortgage  for  securing  the  repayment 
— —  of  £800  and  interest.  The  indenture  contained  a  covenant  for 
payment  of  the  principal  on  the  22nd  of  May,  1881,  and  a  power 
enabling  Green,  his  executors,  administrators,  or  assigns,  at  any 
time  or  times  after  the  expiration  of  six  calendar  months  from  the 
date  of  the  indenture,  without  further  consent  on  the  part  of  Con- 
greve  Selwyn,  his  executors  or  administrators,  to  sell  the  said 
dividends,  annual  produce,  reversion  and  policy  by  public  auction 
or  private  contract,  with  the  following  proviso  :  "  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  E.  Green,  his 
executors  administrators  or  assigns,  shall  not  execute  the  said 
power  of  sale  unless  and  until  default  shall  have  been  made  in 
payment  at  the  time  hereinbefore  appointed  for  payment  thereof 
of  some  principal  money  or  interest  the  payment  whereof  is  in- 
tended to  be  thereby  secured,  and  he  or  they  shall  have  given  a 
notice  in  writing  to  the  said  Congreve  Selwyn,  his  executors^ 
administrators  or  assigns,  to  pay  off  the  moneys  for  the  time  being 
owing  on  the  security  of  these  presents,  or  left  such  notice  at 
his  or  their  usual  or  last  known  place  of  abode  in  England,  and 
default  shall  have  been  made  in  payment  of  the  whole  or  part 
of  such  moneys  for  three  calendar  months  from  the  time  of  giving 
or  leaving  such  notice." 

It  was  also  provided  that  upon  any  sale  purporting  to  be  made 
in  pursuance  of  the  aforesaid  power  the  purchaser  should  not  be 
bound  to  inquire  whether  the  case  mentioned  in  the  provision 
lastly  hereinafter  contained  had  happened,  or  whether  any  default 
had  been  made  in  payment  of  any  principal  or  ^interest  at  the 
time  thereinbefore  appointed  for  payment  thereof,  or  as  to  the 
propriety  or  regularity  of  such  sale,  and  that  notwithstanding 
any  impropriety  or  irregularity  whatsoever  in  any  such  sale,  the 
same  should,  so  far  as  regarded  the  safety  and  protection  of  the 
purchaser,  be  deemed  to  be  within  the  aforesaid  power,  and  be 
valid  and  effectual  accordingly,  and  the  remedy  of  the  said  Con^ 
greve  Selwyn  for  any  breach  of  the  stipulations  aforesaid  should 
be  in  damages  only. 
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The  property  comprised  in  the  mortgage  was  subject  to  certain      0.  A. 
prior  charges  made  by  Congreve  Sehvyn ;  and  after  the  date  of  the  1888 
mortgage  he  mortgaged  the  equity  of  redemption  for  further  selwyn 
s^^i^s.  ^^^^^^^ 

On  the  19th  of  January,  1881,  JEJ.  Green  served  Selwyn  with  a   

written  notice  that  he  required  repayment  of  the  principal  sum  of 
£800,  interest  and  costs,  due  under  the  mortgage  of  his  life  estate 
and  reversionary  interest  and  policy  of  assurance. 

Without  further  notice  to  Selwyn,  Green  sold  the  property 
comprised  in  the  mortgage  to  the  Defendant,  Mrs.  Frances  Garfif, 
for  £740  17s.  dd.,  subject  to  the  prior  mortgages,  and  on  the 
20th  of  June,  1881,  executed  a  deed  conveying  the  property  to 
Mrs.  Garjit. 

The  Defendant  J.  J.  Sudbury  acted  as  solicitor  for  E,  Green 
and  also  for  Mrs.  Garfif,  who  was  Sudbury's  mother,  and  the 
Plaintiff  alleged  that  before  the  sale  he  had  been  assured  by 
Green  as  well  as  by  Sudbury  that  there  was  no  intention  to  sell 
the  mortgaged  property  ;  and  that  after  the  sale  he  had  been  in- 
formed by  Green  that  he  had  not  sold  the  property  under  the 
power,  but  only  his  claim  thereon. 

On  the  14th  of  March,  1885,  the  Plaintiff  brought  the  present 
action  claiming  that  the  purchase  deed  of  the  20th  of  June,  1881, 
might  be  set  aside  as  fraudulent  and  void,  and  if  not,  that  it  should 
stand  merely  as  a  transfer  of  the  mortgage  of  the  22nd  of 
November,  1880. 

The  principal  ground  on  which  the  Plaintiff  relied  was  that 
the  power  of  sale  was  not  exercisable  on  the  20th  of  June,  1881, 
no  proper  notice  requiring  repayment  of  principal  and  interest 
having  been  given,  and  the  period  of  three  months  not  having 
elapsed  since  the  principal  moneys  became  due,  which  was  six 
months  after  the  date  of  the  mortgage. 

The  Defendants  contended  that  the  notice  requiring  repay- 
ment might  be  given,  and  the  period  of  three  months  would 
begin  to  run,  at  any  time  after  the  date  of  the  mortgage,  so  long 
as  the  sale  did  not  actually  take  place  before  the  expiration  of 
six  months  from  the  date  of  the  mortgage. 

The  action  was  heard  before  Mr.  Justice  Kay  on  the  25th  of 
April,  1887. 
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Marten,  Q.C.,  and  Kenyon  Parker,  for  the  Plaintiff,  contended 
that  a  proper  notice  had  not  been  given,  and  that  Mrs.  Garfit 
must  be  taken  to  have  purchased  with  actual  knowledge  of  that 
fact,  and  was  therefore  not  protected  by  the  clause  in  the  proviso 
exempting  a  purchaser  from  inquiring  as  to  the  regularity  of  the 
sale. 

They  cited  ParMnson  v.  Hanbury  (1),  Jenhins  v.  Jones  (2), 
Hoole  V.  Smith  (3),  Coles  v.  Trecothick  (4),  and  Ex  'parte  Bennett  (5). 

Millar,  Q.C.,  and  Simmonds,  for  the  Defendant,  Mrs.  Garfit, 
cited  Dicker  v.  Angerstein  (6). 

W,  B.  Heath,  for  the  Defendant  Green, 

Ince,  Q.C.,  and  P,  B.  Abraham,  for  the  Defendant  Sudbury, 

Grosvenor  Woods,  for  the  Defendant  Southerden,  the  subsequent 
mortgagee. 

Kay,  J. 

I  confess  it  seems  impossible  for  me  to  read  this  power  in  the 
way  in  which  I  am  asked  by  the  Defendants  to  read  it. 

The  power  of  sale  is,  in  one  respect,  a  little  unusual,  and 
differs  from  the  ordinary  form  of  power  given  in  Mr.  Davidson's 
well-known  forms.  The  mortgage  deed  provides,  first  of  all,  in 
the  first  witnessing  part,  by  way  of  covenant,  that  in  consider- 
ation of  £800  due  and  owing  from  Congreve  Selwyn  to  Edward 
Green,  Congreve  Selwyn  covenants  that  he  will  on  the  22nd 
of  May  next  —  that  is  the  22nd  of  May,  1881 — pay  to  Edward 
Green  the  sum  of  £800,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  £6  per  cent,  per  annum  without  any  deduction. 
That  means  that  the  mortgagor  will  on  that  day  pay  the  principal 
together  with  the  accrued  interest,  and  although,  no  doubt,  the 
money  was  due  and  owing,  it  was  not  payable  under  this  mort- 
gage deed  until  that  day  arrived.    Then  the  proviso  for  redemp- 

(1)  1  Dr.  &  Sm.  143 ;  2  D.  J.  &  (3)  17  Ch.  D.  434. 
S.  450;  Law  Eep.  2  H.  L.  1.                             (4)  9  Yes.  234. 

(2)  2  GifF.  99.  (5)  10  Yes.  381,  399. 

(6)  3  Ch.  D.  COO,  603. 


0.  A. 

1888 
Selwyn 

V. 

Gaefit. 
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tion  is  in  these  terms,  following  the  language  of  the  covenant  for      G.  A. 
payment  of  the  principal  and  interest  on  the  day  named  : — [His  1888 
Lordship  read  the  proviso  and  also  the  power  of  sale  down  to  the  Selwyn 
words  "  and  default  shall  have  been  made  in  payment  of  the  whole  Qj^^^jrj. 
or  part  of  such  moneys  for  three  calendar  months  from  the  time 
of  giving  or  leaving  such  notice,"  and  continued  : — ]   

Now,  first  of  all,  what  does  that  mean  ?  Does  it  mean  that  you 
may  give  a  notice  the  moment  the  mortgage  has  been  executed, 
and  then  sell  at  the  end  of  six  months  ?  Clearly  that  cannot  be 
so,  because  if  you  gave  a  notice  the  moment  the  mortgage  had 
been  executed,  there  would  not  be  any  three  months'  default  of 
payment  at  all.  Does  it  mean  that  you  may  give  a  notice  at  any 
time  during  that  six  months,  a  notice  which  may  expire  any  day 
after  the  six  months  ?  In  that  case,  how  could  there  be  default 
in  payment  for  three  calendar  months  after  the  notice  ?  There 
could  be  no  default  at  all  until  the  six  months  had  expired. 

Therefore,  it  seems  to  me  impossible  to  doubt  that  this  second 
condition — namely,  that  the  mortgagee  shall  have  given  notice, 
which  follows  the  condition  that  default  shall  have  been  made  in 
payment  and  is  additional  to  it — must  mean  that  default  must 
have  been  made  in  payment  first.  You  may  not  sell,  you  shall 
not  exercise  your  power  until  you  have  given  notice  requiring 
payment ;  that  is  one  thing.  That  is,  notice  must  have  been 
given,  not  to  pay  at  the  end  of  three  months  but,  to  pay  now ; 
then,  after  the  three  months'  interval  has  expired,  and  there  has 
been  default  in  payment  during  that  three  months,  you  may  sell. 
It  seems  to  me  impossible,  consistently  with  grammar  and  common 
sense,  to  read  those  words  in  any  other  manner. 

Accordingly  I  hold  that  the  true  construction  of  this  power 
and  proviso,  reading  them  together,  is  this — that,  although  there 
is  a  nominal  power  of  sale  six  months  after  the  date  of  the  mort- 
gage, yet  the  mortgagee  is  restrained  from  exercising  that  power 
until  default  in  payment  has  been  made,  which  can  only  happen 
at  the  end  of  the  six  months,  and,  in  addition  to  that,  until  the 
mortgagee  has  given  notice  requiring  payment,  and  default  in 
making  that  payment  has  occurred  for  three  months  after  that 
notice.  I  am  not  able  to  give  any  other  meaning  whatever  to 
this  power  and  proviso  taken  together. 


278 


CHANCEKY  DIVISION.         [VOL.  XXXVIII. 


V. 

Gaefit. 

Kay,  J. 


C.  A.  Now  what  occurred  is  plain.  It  is  a  case  in  which  I  should 
1888  not  be  at  all  inclined  to  read  the  power  in  any  other  way  than  I 
Selwtn  have  done,  unless  I  was  absolutely  compelled  by  the  grammatical 
construction  of  it  to  do  so,  for  the  thing  mortgaged  included  a  re- 
version— a  reversion  expectant  on  the  lives  of  the  mortgagor 
and  his  wife,  a  reversion  in  a  sum  of  about  £6000,  of  course  a 
matter  of  very  speculative  value  ;  and  it  was  most  important  that 
the  mortgagor  and  the  persons  claiming  under  him  should  have 
reasonable  time  before  such  an  interest  as  that  was  put  up  for 
sale — especially  as  this  was  not  a  first  mortgage  but  a  fourth  or  a 
fifth  mortgage — to  see,  after  the  notice  requiring  payment  had 
been  given,  whether  he  could  or  not  effect  a  transfer,  or  redeem 
the  mortgage. 

What  happened  actually  was  this,  the  mortgage  being  dated 
the  22nd  of  November,  1880,  the  six  months  would  expire,  as  I 
have  said,  on  the  22nd  of  May,  1881.  At  the  date  of  this  mort- 
gage Mr.  Sudbury  was  acting  as  solicitor  for  Mr.  Green,  the  mort- 
gagee, and  he  continued  to  act  for  Mr.  Green  afterwards,  and 
prepared  the  mortgage  on  Mr.  Green's  behalf.  In  December, 
1880,  Mr.  Sudbury's  mother,  Mrs.  Garfit,  instructed  him,  on  his 
advice,  to  buy  the  reversion  of  this  mortgaged  property  for  her. 
Thereupon  what  he  does  is  this  :  on  the  19th  of  January,  having 
received  those  instructions  from  his  mother,  he  gives  the  following 
notice,  as  solicitor  for  Green,  to  Selwyn  to  pay  off  the  mortgage. 
[His  Lordship  read  the  notice,  and  continued : — ]  It  was  not 
served,  I  am  told,  until  the  19th  of  January,  1881.  In  passing  I 
observe  it  is  quite  clear  how  Mr.  Green's  solicitor  understood  the 
notice,  namely,  that  it  was  to  be  a  notice  for  immediate  payment ; 
and,  of  course,  at  that  time  the  mortgagee  could  not  have  required 
immediate  payment. 

Then,  having  given  that  notice  which,  according  to  the  state- 
ment to  me,  was  not  served  until  the  19th  of  January,  1881, 
Sudbury  went  on  to  bargain  on  behalf  of  Mrs.  Garfit,  his  mother, 
with  Green  for  the  purchase  of  this  reversion  under  Green's  power 
of  sale,  though  Green  afterwards  seems  not  to  have  understood  that 
that  was  the  transaction.  The  three  months  from  the  service  of 
that  notice  would  expire  on  the  19th  of  April,  1881 ;  that  is  before 
the  money  became  payable  at  all.  This  is  not  even  a  case  in  which 


VOL.  XXXVIII.]         CHANCERY  DIVISION. 


279 


the  notice  was  so  given  that  the  three  months  would  expire  after      c.  A. 
the  date  for  payment  of  the  money.    Accordingly,  at  the  expira-  1888 
tion  of  the  three  months  there  was  not,  and  had  never  been,  any  Selwyn 
default  of  payment  at  all.    The  default  only  began  on  the  22nd  (^^^^j^ 
of  May,  1881,  the  sale  was  actually  made  by  a  deed  dated  the  ^-^^ 
20th  of  June,  1881 ;  thus  three  months  from  the  22nd  of  May, 
1881,  had  not  expired;  there  were  not  three  months'  default 
after  the  notice  was  given,  and  there  were  not  three  months' 
default  at  the  time  of  completing  the  sale. 

Now,  Mr.  Sudhury  acted  in  this  matter  throughout  as  solicitor 
for  Green,  except  that  just  at  the  end,  when  the  sale  came  to  be 
completed,  he  advised  Green  to  act  by  another  solicitor,  as  Green 
did,  in  the  actual  transaction  of  the  deed  of  conveyance ;  but 
Mr.  Sudhury  must  be  taken  to  have  known  perfectly  well  that  the 
notice  he  gave  was  not  a  notice  which  could  possibly  produce 
three  months'  default  at  the  time  when  the  sale  was  completed. 
And,  further,  even  if  that  were  not  so,  Mrs.  Garfit  must  be  taken 
to  have  been  perfectly  aware  of  the  contents  and  purport  of  the 
deed  under  which  she  bought,  because  the  power  of  sale  was  the 
title  of  the  person  selling  to  her  ;  therefore  I  must  take  her  to 
have  known  that  the  three  months'  default  had  not  occurred 
when  the  sale  to  her  was  completed. 

There  are  very  serious  questions  behind  in  this  case,  as  I  could 
see  from  the  opening ;  but  I  called  upon  counsel  to  satisfy  me  on 
this  preliminary  point,  and  I  am  not  satisfied.  This  seems  to  me 
to  be  a  case  in  which  a  purchaser  from  a  mortgagee  bought  with 
knowledge  that  a  proper  notice  had  not  been  given  to  enable 
the  mortgagee  to  exercise  the  power.  In  saying  that  I  follow  the 
words  of  the  deed,  and  accordingly  the  case  which  has  been  cited 
of  Parkinson  v.  Hanhury  (1),  the  authority  of  which  has  not  been 
disputed,  applies.  In  that  case  Yice-Chancellor  Kinder sley  said  (2) : 
"By  the  power  of  sale  in  Chambers' moitgebge  deed  it  was  provided 
that  no  sale  should  be  made  without  three  months'  previous 
notice  in  writing  having  been  given  to  the  mortgagor,  requiring 
payment  of  the  mortgage  money.  No  such  notice  was  given, 
and,  in  fact,  no  notice  could  be  given,  FarJcinson  having  died 
some  three  years  before  and_there  being  no  representative.  It 
(1)  1  Dr.  &  Sm.  143,  (2)  1  Dr.  &  Sm.  147. 


280 


CHANCEKY  DIVISION.         [VOL.  XXXYIII. 


C.  A.      is  true  the  mortgage  deed  contained  the  nsnal  clause,  that  the 
1888       purchaser  of  the  mortgaged  premises  should  not  be  required  to 
Selwyn    ascertain  that  previous  notice  had  been  given,  nor  inquire  into 
Gaepit.  necessity  or  expediency  of  such  sale,  and  that  the  receipt  of 

Chamhers  should  be  a  sufficient  discharge  to  the  purchaser,  and  it 

  is  contended  that  this  clause  exonerated  Messrs.  Hanbury.    I  am 

of  opinion  that  such  a  clause  does  not  enable  a  purchaser,  if  he 
knows  that  notice  has  not  been  given,  to  sustain  his  purchase." 

That  case  went  ultimately  to  the  House  of  Lords,  but  neither 
in  the  Court  of  Appeal  before  the  Lords  Justices,  nor  in  the 
House  of  Lords,  was  this  point  raised  again ;  it  was  submitted  to, 
and  no  authority  has  been  cited  to  me — and  I  myself  do  not 
know  of  any — which  in  the  least  impugns  the  doctrine  as  laid 
down  by  Yice-Chancellor  Kindersley,  It  is  a  doctrine  which 
commends  itself  to  one's  common  sense  and  reason  most  empha- 
tically, because  if  there  be  a  restriction  upon  a  mortgagee's 
power  of  sale,  expressed  as  clearly  as  the  restriction  in  this  case 
is  expressed,  and  a  purchaser  buys  from  the  mortgagee,  knowing 
at  the  time  that  the  mortgagee,  by  reason  of  not  having  complied 
with  the  conditions  in  the  power,  has  no  right  to  exercise  the 
power,  it  would  be  a  gross  injustice  to  allow  such  a  purchaser  to 
maintain  the  purchase  as  against  the  mortgagor. 

Accordingly,  I  hold  in  this  case  that  the  purchase  cannot  be 
maintained,  because  the  terms  of  the  power  have  not  been  duly 
followed.  The  consequence  is  this,  that  as  between  Mrs.  Garjit 
and  the  Plaintiff,  Mrs.  Garjit  must  pay  the  costs  of  this  action  up 
to  the  trial :  the  sale  must  be  set  aside  as  a  sale,  and  be  treated 
as  a  mere  transfer  of  Greens  mortgage,  and  there  will  be  the 
usual  redemption  decree  as  against  the  Defendants  Mrs.  Garjit 
and  Miss  Southerden.  With  respect  to  the  Defendant  Sudhicry, 
he  is  brought  before  the  Court  upon  the  allegation  that  he  him- 
self was  interested  in  this  purchase,  and  that  the  purchase- 
money  was  his.  That  is  abandoned  at  the  bar,  and  therefore  the 
action  must  be  dismissed  as  against  him  with  costs.  As  regards 
the  Defendant  Green,  I  give  him  no  costs. 

G.  I.  F.  C. 

C.  A.         From  this  judgment  the  Defendant  Mrs.  Garjit  appealed.  The 
appeal  was  heard  on  the  9th  of  March,  1888. 
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Millar,  Q.C.,  and  Simmonds,  for  the  Appellant : — •  C.  A. 

1888 

The  notice  given  by  the  mortgagee  was  within  the  terms  of  v^v^ 
the  proviso,  and  the  sale  under  the  power  was  valid.  The  pro-  ^^lwyn 
viso  is  not  precisely  in  the  form  given  in  the  text-books,  but  it  is  Gaefit. 
quite  intelligible  and  reasonable.  We  admit  that  the  sale  could 
not  actually  take  place  before  the  six  months'  limited  for  pay- 
ment and  redemption,  had  expired ;  but  directly  after  that  period, 
if  the  three  months'  notice  had  also  expired,  the  power  might  be 
exercised.  There  is  nothing  in  the  proviso  to  limit  the  giving 
of  the  notice  till  the  expiration  of  the  six  months ;  it  might  be 
given  at  any  time  after  the  execution  of  the  deed.  But  if  the 
notice  was  not  properly  given,  and  consequently  the  sale  irre- 
gular, the  purchaser  is  protected  by  the  clause  which  declares 
that  no  purchaser  shall  be  bound  to  inquire  into  the  propriety  or 
regularity  of  the  sale.  Even  if  the  purchaser  had  express  know- 
ledge that  no  proper  notice  had  been  given,  he  might  well  sup- 
pose that  the  notice  had  been  waived  by  the  mortgagor.  There 
is  some  evidence  that  the  mortgagor  had  actually  waived  notice, 
and  if  he  had  not,  the  purchaser  might  reasonably  suppose  that 
he  had  :  Bicker  v.  Angerstein  (1).  In  Parkinson  v.  Hanbury  (2), 
which  is  relied  on  by  the  other  side,  it  was  impossible  for  the 
mortgagor  to  waive  the  notice,  but  it  was  not  impossible  in  the 
present  case. 

Marten,  Q.C.,  and  Kenyon  Parker,  for  the  Plaintiff,  were  only 
called  on  upon  the  question  whether  the  sale  could  be  supported 
under  the  clause  protecting  the  purchaser : — 

Such  a  clause  has  never  been  held  to  protect  a  purchaser  who 
has  notice  of  the  irregularity  of  the  sale.  In  the  present  case  it 
was  patent  on  the  face  of  the  deed  that  no  valid  notice  could 
have  been  given  under  it  before  the  sale.  The  purchaser,  there- 
fore, had  distinct  notice  that  the  power  could  not  be  validly 
exercised.  With  respect  to  the  suggestion  that  notice  had  been 
waived  by  the  mortgagor,  there  is  no  evidence  of  this  being  done ; 
nor  could  there  be  a  valid  waiver,  because  the  mortgagor  had 
assigned  his  interest  in  the  equity  of  redemption.    Parkinson  v. 


(1)  3  Ch.  D.  600,  603. 


(2)  1  Dr.  &  Sm.  143. 
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Eanhuri/  (1)  is  strictly  in  point :  Eoole  v.  Smith  (2) ;  Jenkins  v. 
Jones  (3). 

Grosvenor  Woods,  for  the  Defendant  Southerden. 

W.  B.  Heath,  for  the  Defendant  Green, 

IncBf  Q.C.,  and  P.  B.  Abraham,  for  the  Defendant  Sudburij. 

Millar,  in  reply. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  judgment  of  Mr.  Justice  Kay,  who 
in  an  action  by  a  mortgagor  has  set  aside  a  sale  under  the  power 
of  sale  in  the  mortgage  on  the  ground  that  on  the  construction 
of  the  power  the  sale  did  not  operate  to  give  the  purchaser  a 
good  title.  Was  the  Judge  right  in  his  construction  of  the  power  ? 
The  power  was  in  the  following  terms : — [His  Lordship  read  the 
power.]    On  the  face  of  this  power  the  mortgagee  had  power  to 
sell  after  the  expiration  of  six  months,  which  was  the  period 
fixed  by  the  covenant  for  payment  and  the  proviso  for  redemp- 
tion.   But  then  there  followed  a  proviso,  in  rather  an  unusual 
form,  placing  a  restriction  on  the  exercise  of  the  power,  and  the 
first  question  is  whether  this  proviso  has  been  complied  with. 
[His  Lordship  read  the  proviso.]    Then  this  is  what  took  place. 
Within  six  months  after  the  date  of  the  mortgage  the  mortgagee 
gave  notice  to  the  mortgagor  to  pay  the  mortgage  debt.    If  the 
sale  under  this  notice  took  place  within  three  months  after  the 
expiration  of  the  six  months  mentioned  in  the  mortgage  deed 
for  the  payment  of  the  money,  was  the  sale  good  ?    Mr.  Justice 
Kay  held  that  it  was  not  good,  and  I  think  he  was  right.  Mr. 
Millar  argued  that  the  notice  could  be  given  at  any  time,  and 
that  if  default  was  made  for  three  months  the  power  of  sale  might 
be  then  exercised,  provided  that  the  six  months  limited  for 
redemption  had  expired.    But  what  is  the  meaning  of  default  ? 
It  must  mean  default  after  payment  has  been  demanded  by  a 
mortgagee  having  power  to  demand  it.    If  the  mortgagee  gives 

(1)  1  Dr.  &  Sm.  143.  (2)  17  Ch.  D.  434. 

(3)  2  Giff.  99. 


0.  A. 

1888 

Selwyk 

V. 

Garfit. 


VOL.  XXXVIII.]  CHANOEEY  DIVISION. 


283 


Cotton,  L.J. 


notice  before  the  time  fixed  for  redemption,  he  has  clearly  no      C.  A. 
right  to  demand  it.    The  proviso  says  that  the  power  shall  not  1888 
be  exercised  unless  notice  to  pay  off  the  money  shall  have  been  Selwyn 
given,  and  default  shall  have  been  made  in  payment  for  three  gi-abfit 
calendar  months.    The  money  was  not  due  before  the  expiration 
of  six  months  from  the  date  of  mortgage :  the  mortgagor  might 
have  repaid  it  before  if  he  pleased,  but  the  mortgagee  could  not 
demand  it.    Therefore,  I  think  there  is  no  such  notice  and 
default  as  the  proviso  required ;  the  default  could  not  begin  till 
the  expiration  of  the  six  months  from  the  date  of  the  mortgage. 
As  between  the  mortgagee  and  mortgagor  it  is  quite  clear  that 
the  sale  was  invalid.    But  reliance  is  placed  on  the  clause  for 
protection  of  the  purchaser.    What  does  that  clause  mean  ?  I 
think  that  if  the  purchaser  knew  as  a  fact  that  those  things 
which  ought  to  be  done,  had  not  been  done,  she  cannot  be  allowed 
to  say  that  the  sale  was  regular :  she  cannot  be  allowed  to  say 
that  the  sale  was  properly  made  in  exercise  of  the  power,  if  she 
knew  that  the  three  months  which  were  required  had  not  passed. 

Then  it  is  contended  that  this  notice  might  have  been 
waived  by  the  mortgagor,  and  that  the  purchaser  might  take  it 
that  such  waiver  had  taken  place.  In  my  opinion,  there  is  no 
force  in  this  contention.  The  effect  of  the  clause  was  to  protect 
the  purchaser  against  the  necessity  of  making  inquiries,  but 
there  was  nothing  to  entitle  her  to  assume  that  a  notice  which 
she  knew  had  not  been  given,  had  been  waived.  She  must  have 
known  that  no  notice  was  given,  because  no  notice  could  have 
been  given  within  the  proviso,  and  there  is  nothing  in  the  pro- 
tection clause  to  enable  her  to  assume  that  anything  had  taken 
place  to  destroy  the  effect  of  that  omission.  In  this  case  I  can 
see  no  evidence  of  any  waiver.  It  is  contended  that  the  mort- 
gagor had  waived  the  notice  by  lying  by ;  but  even  if  it  were 
proved  that  he  knew  what  was  being  done,  in  my  opinion  merelv 
lying  by  would  not  be  sufficient ;  you  must  shew  some  assent. 
And  there  is  some  evidence  that  the  mortgagor  did  not  in  fact 
know  what  was  being  done,  for  he  was  informed  by  letters  that 
are  in  evidence  that  the  mortgagee  had  no  intention  to  sell  the 
property,  but  only  to  transfer  his  security.  There  was  also  this 
difficulty,  that  the  mortgagor  was  not  in  a  position  to  waive  the 
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C.  A.      notice,  for  lie  had  assigned  his  interest  in  the  property.  He 
1888       could  not  waive  it  as  against  the  other  persons  interested. 
Selwyn        C)n  these  grounds  I  am  of  opinion  that  the  appeal  fails  and 
must  be  dismissed. 


Gabfit. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  Upon  the  construction  of  the  power 
of  sale  coupled  with  the  proviso  as  to  notice,  I  have  little  to  say. 
It  is  plain  that  under  this  power  there  could  be  no  sale  until 
three  months  had  passed  after  default  was  made  in  payment  of 
the  money,  and  there  could  be  no  default  until  the  expiration  of 
six  months  from  the  date  of  the  mortgage.  But  it  appeared  to 
me  possible  that  the  purchaser  might  be  able  to  support  the 
sale  on  the  ground  that  the  mortgagor  had  waived  the  notice. 
I  am  struck  with  the  fact  that  this  point  was  not  raised  by  the 
defence,  but  putting  that  aside,  I  am  of  opinion  that  there  is  no 
evidence  of  waiver  by  the  mortgagor,  and  that  there  could  have 
been  no  waiver  in  this  case.  It  appears  to  me  that  the  case  must 
be  decided  on  these  grounds  and  that  the  appeal  fails. 

BowEN,  L.J. : — 

On  the  principal  question  whether  nine  months  must  have 
elapsed  before  a  sale  under  the  power  I  have  nothing  to  add.  I 
agree  with  the  construction  of  the  clause  which  had  been  put 
upon  it  by  the  other  members  of  the  Court. 

But  it  was  suggested  that  the  purchaser  might  be  entitled  to 
say  that  there  might  have  been  a  waiver  of  the  notice  to  sell 
after  three  months  default.  The  power  of  sale  is  a  general  power; 
then  there  is  a  proviso  that  it  should  not  be  exercised  till  notice 
of  payment  and  default  for  three  months ;  and  no  such  notice 
has  been  given.  Might  a  bond  fide  purchaser  infer  that  in  fact 
there  had  been  waiver  of  such  notice  ?  What  is  waiver  ?  Delay 
is  not  waiver.  Inaction  is  not  waiver,  though  it  may  be  evi- 
dence of  waiver.  Waiver  is  consent  to  dispense  with  the  notice. 
If  it  could  be  shewn  that  the  mortgagor  had  power  to  waive  the 
notice,  and  that  he  knew  that  the  notice  had  not  been  served,  but 
said  nothing  before  the  sale  and  nothing  after  it,  although  this 
would  not  be  conclusive,  there  would  be  a  case  which  required  to 
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be  answered.  But  in  this  case  we  have  the  fact  that  Selivyn 
was  not  in  a  position  to  assent  to  any  irregularity.  He  had 
parted  with  his  equity  of  redemption,  and  could  not  waive  the 
notice  so  as  to  Lind  the  other  parties  interested.  Therefore  we 
can  see  why  the  Defendant  has  omitted  to  plead  the  waiver.  We 
asked  Mr.  Millar  whether  he  wished  for  further  inquiry  on  the 
subject,  but  he  was  mute.  It  is  clear  that  nothing  could  be  made 
of  this  point  of  waiver. 

With  regard  to  the  protection  clause  I  have  some  doubt.  If 
under  the  terms  of  a  power  of  sale  the  purchaser  is  relieved  from 
inquiring  whether  the  condition  in  a  proviso  had  been  complied 
with,  and  if  the  validity  of  the  exercise  of  the  power  of  sale  de- 
pends upon  a  proviso  which  the  purchaser  could  in  fact  waive, 
I  do  not  feel  sure  that  the  protection  clause  would  not  save  him. 
In  the  case  of  ParJcinson  v.  Hanhury  (1)  the  purchaser  not  only 
knew  that  no  notice  had  been  given,  but  he  knew  that  there 
could  have  been  no  waiver,  because  the  mortgagor  was  dead  and 
had  no  personal  representative.  But  does  that  apply  to  a  case 
where  the  notice  might  have  been  waived?  I  should  like  to 
consider  that  question  further  before  deciding  it.  But  that  is  not 
the  case  here.    I  agree  that  the  appeal  must  be  dismissed. 
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[1887   B.  5234.] 


Joint  Tenancy — Severance — Marriage — Wife's  Chose  in  Action. 

Marriage  does  not  operate  as  a  severance  of  the  wife's  joint  tenancy  in  a 
chose  in  action  (Bank  stock)  which,  has  not  been  reduced  into  possession  by 
the  husband. 

Baillie  v  Treharne  (1)  disapproved. 

This  case,  on  appeal  from  an  order  of  Mr.  Justice  North,  in 
Chambers,  raised  the  question  whether  marriage  operates  as  a 
severance  of  the  wife's  joint  tenancy  in  a  chose  in  action  which 
has  not  been  reduced  into  possession  by  the  husband. 

W.  S.  Butler,  who  died  on  the  11th  of  October,  1865,  by  his 
will,  made  in  February,  1865,  bequeathed  to  his  executors,  John 
Gibhs,  Edwin  Butler,  aad  his  wife  Elizabeth  Butler,  his  leasehold 
wine  vaults,  leasehold  villa  residence,  with  all  the  fixtures  and 
appurtenances  thereunto  belonging,  his  household  furniture, 
money  in  his  possession  at  his  death,  also  the  sum  payable  on 
his  death  on  a  policy  of  insurance  in  the  Guardian  office  with  the 
accumulations  thereon,  with  all  other  moneys  and  property 
belonging  to  him  at  his  death,  upon  trust  to  pay  all  his  just 
debts  "  and  the  residue  to  be  appropriated  to  the  support  of  my 
widow  and  her  two  children,  Bessie  Alice  and  William  Henry.  All 
arrangements  I  leave  to  the  good  sense  of  my  three  executors, 
who  will  kindly  look  to  the  best  interests  of  my  two  children." 

The  testator  left  no  real  estate,  and  the  balance  of  his  personal 
estate,  amounting  to  £849,  had  been  invested  on  or  previous  to 
the  24th  of  January,  1867,  in  the  purchase  in  the  names  of  the 
surviving  executors,  John  Gills  smd  Elizaleth  Butler  (testator's 
widow)  of  £311  18s.  9d.  Bank  stock. 

On  the  25th  of  April,  1868,  Elizabeth  Butler  was  married  to  her 
present  husband,  D.  G.  Anderson.  The  testator  left  two  children  : 
Bessie  Alice,  who  died  an  infant  and  unmarried  in  1879,  and 
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William  Hennj,  who  died  on  the  19th  of  August,  1886,  having 
attained  twenty-one,  and  leaving  a  wife  and  one  child,  an  infant. 

In  July,  1887,  >S^.  W.  Hughes  and  /.  J.  Colcutt  were  appointed 
new  trustees  in  the  room  of  Jolm  Gihhs  and  Edwin  Butler,  and 
the  balance  of  the  Bank  stock  had  been  transferred  into  the 
names  of  Mrs.  Anderson,  Hughes,  and  Colcutt. 

D.  G.  Anderson  was  not  a  party  to  any  of  the  transfers  or  sales 
of  the  Bank  stock,  and  had  never  interfered  with  it  in  any  way 
whatever. 

On  the  31st  of  October,  1887,  an  originating  summons  was 
issued  by  Hughes  and  Colcutt  against  Mr.  and  Mrs.  Anderson  and 
the  widow  and  infant  child  of  William  Henry  Butler  (the  son), 
raising  the  question  whether  Mrs.  Anderson  was  absolutely  entitled 
to  the  testator's  residuary  estate. 

Mr.  Justice  North  held  in  Chambers  on  the  17th  of  November, 
1887,  that  the  widow  and  the  two  children  of  the  testator  became 
entitled  to  the  residue  as  joint  tenants,  but  (following  Baillie  v. 
Treharne  (1))  that  the  marriage  of  the  widow  with  Anderson  in 
1868  severed  the  joint  tenancy,  and  that  she  thereby  became 
absolutely  entitled  to  one-third  of  the  residuary  estate,  and  that 
the  legal  personal  representatives  of  W.  H.  G,  Butler,  the  longer 
lived  of  the  two  children,  was  entitled  to  the  remaining  two 
thirds. 

From  this  decision  Mr.  and  Mrs.  Anderson  appealed. 

CozenS'Hardij ,  Q.C.,  and  Marcy,  in  support  of  the  appeal : — 

The  marriage  of  Mrs.  Butler  did  not  operate  as  a  severance  of 
her  joint  tenancy  in  the  chose  in  action  (the  Bank  stock),  which, 
not  having  been  reduced  into  possession  by  her  present  husband, 
has  not  passed  to  him  but  remains  vested  in  her.  The  effect  in  law 
of  marriage,  as  stated  in  Purdew  v.  JacTcson  (2)  by  Sir  Thomas 
Plumer,  M.E.,  is  to  make  only  "  a  qualified  gift  to  the  husband  of 
the  wife's  choses  in  action,  viz.  upon  condition  that  he  reduce  them 
into  possession  during  its  continuance.  .  .  .  The  wife's  right  is 
not  divested  by  the  marriage."  Mr.  Justice  North  considered 
himself  bound  by  Baillie  v.  Treharne,  That  case,  however, 
we  submit  was  wrongly  decided,  inasmuch  as  the  distinction 

(1)  17  Ch.  D.  388.  (2)  1  Kuss.  1,  66. 
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taken  by  Lord  Colce  (1)  between  chattels  real  or  in  action,  and 
chattels  personal  in  possession — with  the  result,  as  explained 
by  Turner,  Y.C.,  in  In  re  Barton's  Will  (2),  and  adopted  by 
James,  V.C.,  in  Armstrong  v.  Armstrong  (3),  that  marriage  will 
not  sever  a  wife's  joint  tenancy  in  chattels  real  or  in  action  or 
reversionary,  because  the  property  does  not  vest  in  the  husband 
ipso  facto  on  the  marriage — was  there  completely  overlooked  by 
Yice-Chancellor  Malins. 

[BowEN,  L.J.,  referred  to  another  report  of  Baillie  v.  Tre- 
harne  (4).] 

[They  also  cited  Baker  v.  Hall  (5).] 

CooJcson-Crackanthorpe,  Q.C.,  and  Theobald,  for  the  Eespon- 
dents : — 

We  can  only  argue  the  case  upon  the  authorities  as  distin- 
guished from  principle.  It  must  be  admitted  that  where  a  woman 
who  is  joint  tenant  of  a  term  of  years,  or  chattel  real,  takes  a 
husband,  the  joint  tenancy  is  not  severed;  but  it  is  expressly 
stated  that :  "  otherwise  it  is  of  chattels  personal,  for  if  a  woman 
who  has  personal  goods  takes  husband,  the  law  devests  the  property 
out  of  the  wife,  and  vests  it  in  the  husband  only Bracebridge  v. 
Cooh  (6)  (referred  to  in  In  re  Barton's  Will  (7)).  The  fund  in  this 
case  is  not  properly  described  as  a  chose  in  action,  being  a  cash 
fund,  or  merely  personal  chattel,  which  upon  marriage  vested  in 
the  husband,  and  the  investment  of  it  in  Bank  stock  cannot  alter 
the  rights  of  the  parties. 

[Cotton,  L.J. : — At  the  date  of  Mrs.  Butler's  marriage  with 
Anderson  the  fund  had  been  invested  in  Bank  stock.] 

For  the  purposes  of  determining  the  rights  of  the  joint  tenants, 
at  all  events,  it  must  be  looked  upon  as  a  cash  fund.  With 
respect  to  chattels  real  the  right  of  the  wife  is  in  truth  rever- 
sionary, and  cannot  during  the  term  be  reduced  into  possession 
by  the  husband.    But  that  is  entirely  distinguished  from  her 

(1)  Co.  Litt.  185  b,  351  b.  (4)  50  L.  J.  (Ch.)  295. 

(2)  10  Hare,  12,  14.  (5)  12  Ves.  497. 

(3)  Law  Kep.  7  Eq.  518.  (6)  Plowd.  416,  4  LB. 

(7)  10  Hare,  12. 
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right  to  what  is  a  cash  fund,  falling  within  the  term  "  personal 
goods,"  which  is  used  by  Lord  Colie  in  the  widest  possible  sense 
in  the  passage  cited  (1),  where  he  refers  to  Plowden  (2).  And  the 
language  of  James,  V.O.,  in  Armstrong  v.  Armstrong  (3)  seems  to 
imply  that  a  chose  in  action  in  possession  was  a  personal  chattel, 
the  decision  there  only  being  that  in  the  case  of  a  reversionary 
chose  in  action  which  could  not  be  reduced  into  possession  during 
coverture,  there  had  been  no  severance  by  marriage.  We  do  not 
expressly  rely  on  Baillie  v.  Treharne  (4),  as,  independently  of  the 
operation  of  marriage,  the  covenant  by  husband  and  wife  in  their 
marriage  settlement  to  assign  was  sufficient  in  that  case  to  sever 
the  joint  tenancy. 

[They  also  referred  to  Prole  v.  Soady  (5).] 

CozensSardy,  in  reply  : — 

The  test  is  whether  the  marriage  has  divested  the  ownership 
out  of  the  wife  and  vested  it  in  the  husband.  At  the  date  of  the 
marriage  this  Bank  stock  was  not  a  mere  personal  chattel  passing 
by  delivery,  but  was  a  chose  in  action,  in  respect  of  which  the 
husband  had  not  on  the  marriage  any  immediate  property,  but 
only  the  right  to  reduce  it  into  possession,  which  right  has  not 
been  exercised. 

Cotton,  L.J. : — 

This  appeal  raises  a  nice  point,  which,  except  for  the  case 
before  Yice-Chancellor  Malins  (Baillie  v.  Treharne),  has  come  now 
for  the  first  time  for  decision.  The  question  raised  is  whether, 
when  a  woman,  entitled  to  an  equitable  interest  as  joint  tenant 
in  a  chose  in  action  (Bank  stock),  marries,  the  marriage  by  itself 
is  a  severance  of  the  joint  tenancy. 

We  must  go  back  to  the  old  authorities,  which  lay  down  the 
principle  on  which  the  question  must  be  solved,  although  it  was 
admitted  on  behalf  of  the  Kespondents  that  no  principle  could  be 
found  in  support  of  their  contention. 

What  says  Lord  CoTce  in  his  Commentary  upon  Littleton  (6)  ? 

(1)  Co.  Litt.  185  b.  (4)  17  Ch.  D.  388. 

(2)  Page  418.  (5)  Law  Eep.  3  Ch.  220. 

(3)  Law  Eep.  7  Eq.  522.  (6)  185  b. 
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"  Two  femes,  joyntenants  of  a  lease  for  yeares,  one  of  them  taketh 
husband  and  dieth,  yet  the  terme  shall  survive ;  for  though  all 
chattels  reals  are  given  to  the  husband,  if  he  survive,  yet  the 
survivor  between  the  joyntenants  is  the  elder  title,  and  after  the 
marriage  the  feme  continued  sole  possessed ;  for  if  the  husband 
dyeth,  the  feme  shall  have  it,  and  not  the  executors  of  the  husband. 
But  otherwise  it  is  of  personall  goods." 

It  is  said  that  the  words  "personal  goods"  were  used  by 
Lord  Coke  in  the  widest  possible  sense,  as  including  all  personal 
property  whatsoever.  But  there  is  another  passage  (1) — and  it 
is  a  remarkable  passasre — which  shews  that  Lord  Coke  did  not 


use  the  words  in  that  sense :  "  But  chattels  reals  being  of  a 
mixt  nature,  viz.  partly  in  possession,  and  partly  in  action,  which 
happen  during  the  coverture,  the  husband  shall  have  by  the 
intermarriage,  if  hee  survive  his  wife,  albeit  he  reduceth  them 
not  into  possession  in  her  lifetime  ;  but  if  the  wife  surviveth  him 
she  shall  have  them.  As  if  the  husband  be  seised  of  a  rent  ser- 
vice, charge,  or  seek,  in  the  right  of  his  wife,  the  rent  become  due 
during  the  coverture,  the  wife  dieth,  the  husband  shall  have  the 
arerages;  but  if  the  wife  survive  the  husband  she  shall  have 
them,  and  not  the  executors  of  the  husband." 

The  distinction  he  draws  between  chattels  real  in  possession 
and  chattels  real  in  action  is  somewhat  curious.  Then  follows 
the  passage  which  shews  that  in  the  previous  passage  he  meant 
by  "personal  goods"  that  property  which  passes  by  hand,  and 
property  which  on  marriage  passed  from  the  wife  to  the  husband. 
He  proceeds  (2) :  "  But  the  marriage  is  an  absolute  gift  of  all 
chattels  personals  in  possession  in  her  owne  right,  whether  the 
husband  survive  the  wife  or  no ;  but  if  they  be  in  action,  as  debts 
by  obligation,  contract,  or  otherwise,  the  husband  shall  not  have 
them  unlesse  he  and  his  wife  recover  them."  That  seems  to  lay 
down  a  principle  which  has  been  acted  upon  in  later  cases. 

In  In  re  Barton's  Will  (3)  the  question  was  not  precisely  that 
which  now  arises,  but  Vice-Chancellor  Turner  does  appear  to  me 
to  lay  down  the  principle  on  which  this  question  has  to  be  decided. 
He  refers  to  the  passage  which  I  have  read  from  Co.  Litt.  (4)  and 


(1)  Page  351  a. 

(2)  Page  351  b. 


(3)  10  Hare,  12,  14. 

(4)  Page  185  b. 
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proceeds :  "  The  authority  referred  to  by  Lord  Coke  is  the  case 
of  Bracebriclge  v.  Coolc  (1).  In  that  case,  after  stating  that,  if  a 
woman  having  a  term  of  years  takes  a  husband,  the  husband 
cannot  devise  the  term  to  another  by  his  will ;  for  the  wife,  at 
the  time  of  the  death,  and  before  the  death,  had  the  estate  in 
her,  which  will  prevent  and  frustrate  the  devise ;  .  .  .  .  but 
otherwise  it  is  of  chattels  personal ;  for  if  a  woman  who  has 
personal  goods  takes  a  husband,  the  law  divests  the  property  out 
of  the  wife  and  vests  it  in  the  husband  only ;  and  so  it  is  if  a 
stranger  gives  personal  goods  to  a  feme  covert  and  to  a  stranger, 
the  jointure  is  presently  severed  by  the  law,  so  that  the  survivor 
of  the  wife  or  of  the  other  shall  not  have  the  whole,  but  the 
husband  and  the  other  are  tenants  in  common  presently,  and  the 
title  of  such  of  them  as  first  dies  shall  go  to  the  executors."  He 
means  that  the  joint  tenancy  is  severed  in  the  goods,  because  in 
the  chattels  there  referred  to,  the  husband  has,  by  force  of  his 
position,  the  right  to  take  them,  and  by  taking  them  to  divest 
the  property  out  of  the  wife.  Then  the  passage  goes  on :  "  For 
chattels  personal  are  esteemed  in  law  of  less  value  and  are  of  a 
baser  degree  than  chattels  real,  and  so  there  is  a  diversity  between 
them  :  and  it  is  added,  that  the  case  being  one  of  a  chattel  real, 
the  coverture  of  the  wife  makes  no  severance  of  the  jointure,  nor 
is  it  any  impediment  to  the  plaintiff  having  the  whole  as  sur- 
vivor." So  far  the  Yice-Chancellor  has  been  dealing  with  the 
case  of  Bracelridge  v.  CooJc,  and  he  proceeds :  "  Thus  it  appears, 
that,  in  the  case  of  chattels  real,  the  joint  tenancy  is  not  severed 
by  the  marriage,  because  the  property  does  not  vest  in  the 
husband ;  but  in  the  case  of  chattels  personal,  it  is  severed  by 
the  marriage,  because  the  property  does  vest  in  her."  The 
report  says  "her,"  but  that  is  obviously  a  mistake  for  "him." 
In  the  next  following  passage  the  Yice-Chancellor  does  speak  of 
the  property  in  the  case  before  him  as  "  a  mere  chattel  personal ;" 
but  it  is  clear  that  what  he  meant  in  the  previous  passage  by 
chattels  personal  was  property  of  such  a  character  that,  if  in 
possession  of  the  wife  at  the  date  of  her  marriage,  it  would, 
immediately  after  the  marriage,  be  divested  out  of  the  wife, 
and  her  possession  become  the  possession  of  the  husband.  But  as 

(1)  Plowd.  418. 


292 


CHANCERY  DIVISION. 


[VOL.  XXXVIIL 


C.  A. 

1888 

In  re 
Butler's 
Teusts. 

Hughes 

V. 

Andeeson. 

Cotton,  L.J. 


regards  a  chose  in  action,  the  case  is  different.  It  was  not,  and 
could  not  be,  contended  tliat  the  property  in  a  chose  in  action  of  the 
wife,  is  of  such  a  nature  that,  by  force  of  the  marriage,  it  becomes 
divested  out  of  the  wife,  and  vested  in  the  husband;  and  it 
would  be  a  strange  thing  if  marriage  in  respect  of  such  property 
were  to  have  any  greater  effect  than  it  would  as  regards  a  wife's 
undivided  moiety  in  a  term  or  chattel  real.  As  regards  the  latter, 
the  husband  can  at  once  execute  a  deed  which  will  have  the  effect 
of  severing  the  joint  tenancy,  but  he  cannot  do  that  in  regard  to 
her  choses  in  action.  I  do  not  see,  therefore,  why  marriage  should 
sever  the  wife's  joint  tenancy  in  a  chose  in  action,  while  it  does 
not  do  so  in  her  chattels  real.  We  were  referred  to  a  passage  in 
the  judgment  of  James,  V.C.,  in  Armstrong  v.  Armstrong  (1),  which 
would  look  as  if  that  learned  Judge  considered  that  a  chose  in 
action  in  possession  was  to  be  considered  as  personal  goods  within 
the  meaning  of  the  passage  in  Co.  Litt,  He  does  not  take  the 
point  which  we  now  have  to  decide,  because  it  was  not  necessary 
for  his  purpose,  the  chose  in  action  there  being  reversionary, 

which  the  husband  could  not  have  reduced  into  possession  during 
the  coverture ;"  but  I  take  it  that  he  did  not  intend  to  apply 
to  a  chose  in  action  which  is  not  reversionary  the  term  "  chattel 
personal  in  possession,"  in  the  sense  in  which  that  term  is  used 
as  meaning  a  chattel  which,  by  the  mere  act  of  marriage,  becomes 
vested  in  the  husband.  The  only  case  in  favour  of  the  Kespon- 
dent's  view  is  Baillie  v.  Treharne  (2),  and  there  Vice- Chancellor 
Malins  undoubtedly  does  express  a  view  which  is  contrary  to  what 
I  consider  to  be  the  true  one.  He  says  (3)  :  "  A  joint  tenancy 
can  always  be  severed  by  assignment,  and  that  may  be  done 
either  by  deed,  or  by  operation  of  law  as  on  marriage  by  which 
the  personal  property  of  the  wife  is  given  to  the  husband  as 
much  as  if  it  was  assigned  by  deed."  That,  no  doubt,  is  the  case 
with  regard  to  personal  goods  which  are  capable  of  being  taken 
into  manual  possession.  But  as  regards  the  wife's  choses  in  action, 
it  is  wrong  to  say  that  marriage  has  the  same  effect  of  assigning 
them  to  the  husband  as  a  deed  executed  by  the  wife  before 
marriage  would  have  had.  On  the  marriage  the  husband  acquires 
the  right  to  reduce  her  choses  in  action  into  possession,  or,  if  they 

(1)  Law  Kep.  7  Eq.  522.         (2)  17  Ch.  D.  388.         (3)  17  Ch.  D.  390. 
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are  reversionary,  he  can  reduce  them  into  possession  if  he  be  the 
survivor.  But  that  is  a  right  entirely  different  from  what  the 
husband  would  get  if  the  wife  were  to  assign  such  property  to 
him  by  deed  executed  before  marriage.  In  my  opinion  the  Yice- 
Chancellor  did  not  take  note  of  what  is  the  true  effect  of  marriage 
upon  the  wife's  choses  in  action,  and  I  must  dissent  from  his 
decision,  which  Mr.  Justice  North  has  followed.  The  appeal 
will,  therefore,  be  allowed. 


0.  A. 
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LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  The  only  intelligible  rule  to  apply 
is  that  pointed  out  in  Flowden  (Bracehridge  v.  Cooh  (1)),  which  is 
an  intelligible  working  rule.  If  property  be  vested  in  a  woman 
and  another,  or  others,  as  joint  tenants,  and  she  afterwards  marries, 
what  is  the  effect  of  her  marriage  upon  that  property  ?  If  the 
effect  is  to  vest  the  property  in  the  husband  then  there  will  be  a 
severance  of  the  joint  tenancy.  That  is  the  view  of  Lord  Cohe, 
Ploivden,  and  everyone.  If  on  the  other  hand  the  act  of  marriage 
does  not  vest  the  property  in  the  husband,  then  there  is  no 
severance.  That  is  the  view  of  Lord  Coke,  Flowden,  and  every- 
one except  Vice-Chancellor  Matins,  who  in  Baillie  v.  TreJiarne  (2) 
did  hold  that  marriage  effected  a  severance  of  the  joint  tenancy 
in  a  wife's  chose  in  action.  I  think  that  was  an  oversight  on  the 
part  of  the  learned  Judge.  There  is  no  authority  in  favour  of 
the  Kespondents'  view  except  that  case.  Although  it  is  true  that 
In  re  Barton's  Will  (3)  and  Armstrong  y,  Armstrong  (4)  may  have 
been  decided  on  the  ground  that  the  fund  was  reversionary, 
which  was  a  good  ground,  still  the  other  ground,  viz.,  that  it  was 
a  chose  in  action,  might  have  been  taken.  At  any  rate  there  is 
nothing  in  either  decision  against  the  rule  I  have  suggested. 
Unless  we  adopt  some  workable  and  intelligible  rule  we  shall 
only  be  creating  a  difficulty.  No  reason  has  been  assigned  why 
on  principle  there  should  be  any  difference  in  respect  of  severance 
between  a  wife's  chattels  real  in  possession,  and  her  choses  in 
action  not  being  reversionary,  and  I  am  unable  to  see  why  there 
should  be  any  difference  between  them. 


(1)  Plowd.  418. 

(2)  17  CL  D.  388. 


(3)  10  Hare,  12. 

(4)  Law  Eep.  7  Eq.  518. 
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BowEN,  L.J. : — 

I  am  of  the  same  opinion.  We  must  seek  to  decide  the 
question  on  principle,  and  for  that  we  may  look  to  the  old 
authorities.  I  was  struck  by  the  admission  on  behalf  of  the 
Kespondents  that  no  principle  could  be  found  to  support  their 
case.  I  think  on  looking  at  the  old  authorities,  not  only  that  the 
point  is  decided,  but  also  that  the  principle  underlying  those 
authorities  is  that  the  effect  of  marriage  on  particular  property,  in 
which  a  woman  has  an  interest  as  joint  tenant,  depends  on  whether 
the  marriage  divests  the  property  from  the  wife  and  vests  it  in  the 
husband.  If  it  does,  then  the  joint  tenancy  is  severed  ;  if  it  does 
not  there  is  no  severance.  Where  some  novus  actus  interveniens 
on  the  part  of  the  husband  is  required,  e.g.^  an  assignment  of  the 
wife's  chattels  real  or  reduction  into  possession  of  her  choses  in 
action — in  neither  of  these  cases  does  marriage  operate  as  a 
severance.  The  admission  which  I  have  referred  to  is  not  incon- 
sistent with  the  earlier  passage  cited  from  Co.  Litt.  (1).  But  the 
later  passage  (2),  which  has  also  been  referred  to,  to  my  mind 
throws  light  on  the  words  "  personal  goods  "  used  in  the  earlier 
passage.  I  think  the  principle  on  which  the  case  must  be  decided 
is  shewn  by  Li  re  Barton's  Will  (3).  That  case  was  decided  on 
principle.  The  learned  Yice-Chancellor  having  first  explained 
the  law  as  to  the  wife's  chattels  real,  or  leaseholds,  and  then  as  to 
her  chattels  personal  as  distinguished  from  her  chattels  real, 
proceeds  to  consider  the  question  with  reference  to  the  parti- 
cular property  (a  chattel  personal  in  which  the  wife's  interest 
was  reversionary),  and  thus  states  the  test :  "  The  case  therefore 
seems  to  me  to  fall  within  the  principle  of  the  rule  which  applies 
to  chattels  real,  and  not  of  the  rule  which  applies  to  chattels 
personal ;  and,  consequently,  the  joint  tenancy  was  not  severed  by 
the  marriage,  but  continued  till  the  death  of  the  wife."  That 
case  therefore  shews  the  principle. 

In  chattels  personal,  marriage,  by  operation  of  law,  divests  the 

property  in  them  out  of  the  wife.    In  the  case  of  chattels  real 

(leaseholds)  it  does  not :  the  husband  acquires  a  right  to  make 

the  property  his  own,  but  a  novus  actus  interveniens  on  his  part  is 

(1)  Page  185  b.  (2)  Page  351b. 

(3)  10  Hare,  12. 
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necessary.    In  tKe  case  of  a  chose  in  action  marriage  does  not  O.A. 
divest  tho  property  out  of  the  wife,  and  all  that  the  husband  1888 
acquires  by  the  marriage  is  a  right  to  reduce  the  chose  in  action      in  re  ^ 
into  possession.    I  think,  therefore,  both  on  principle  and  on  trusts.^ 
authority  that  the  point  is  decided ;  and  the  interest  of  the  wife  Hughes 
in  this  case  being  an  interest  in  a  chose  in  action,  the  joint  tenancy  Anderson. 
was  not  severed  by  the  marriage.    I  will  add  nothing  to  what 
has  been  said  by  the  other  Lords  Justices  with  reference  to  Baillie 
V.  Treharne  (1). 

Order  of  Mr.  Justice  North  discharged  so  far  as  it  declared 
the  marriage  of  the  Defendant  Mrs.  Anderson  in  1868  to  be  a 
severance  of  the  joint  tenancy. 

Solicitors  for  all  Parties :  CoUis  &  Mallam, 

F.  G.  A.  W. 


BIEMINGHAM,  DUDLEY  AND  DISTEIOT  BANKINa       O-  a. 

COMPANY  V.  EOSS.  i887 

kek:ewioh, 

[1886    B.    3791.]  j.. 

Light — Imxolied  Grant — Derogation — Building  Scheme — Intervening  Strip  of  -^^ov.  11, 12, 19. 

Land — Ohsf ruction — Lijunction.  0.  A. 

1888 

The  maxim  that  a  grantor  shall  not  derogate  does  not  entitle  a  grantee  of  jf^^g/^  20  21 
a  house  to  claim  an  easement  of  light  to  an  extent  inconsistent  with  the  in-      22,  27. 
tention  to  he  implied  from  the  circumstances  existing  at  the  time  of  the  '~~ 
grant  and  known  to  the  grantee. 

The  corporation  of  a  town  granted  a  lease  to  the  Plaintiffs  of  a  piece  of 
land  and  a  newly  erected  building  "  with  the  rights,  members,  and  appur- 
tenants to  the  said  premises  belonging."  The  building  abutted  on  a  passage 
twenty  feet  wide,  which  the  corporation  agreed  to  keep  open,  and  on  the 
other  side  of  the  passage  were  old  buildings  about  twenty-five  feet  high. 
The  corporation  demised  the  land  on  the  other  side  of  the  passage  to  the 
Defendant,  who  erected  on  the  site  of  the  old  buildings  a  house  eighty 
feet  high,  which  materially  interfered  with  the  Plaintiffs'  light.  The  land 
on  both  sides  of  the  passage  was  part  of  a  larger  piece  of  land  laid  out  by 
the  corporation  under  a  building  scheme  for  the  improvement  of  the  town : — • 

Held  (afi&rming  the  decision  of  Keheunch,  J.),  that  there  was  no  grant, 
express  or  implied,  in  the  lease  to  the  Plaintiffs  of  a  right  to  uninter- 
rupted light  to  the  new  building ; 

That  the  obligation  on  the  corporation  not  to  obstruct  the  Plaintiffs' 


(1)  17  Ch.  D.  388. 
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0.  A.  light  which  was  to  be  implied  from  the  relation  in  which  they  had  placed 

■j^ggg  themselves  to  the  Plaintiffs  by  granting  them  the  lease,  must  be  measured 

*^v^  by  the  circumstances  existing  at  the  date  of  the  lease  and  known  to  both 

BiEMiNGHAM,  parties ; 

DisTEicT  That  having  regard  to  the  fact  that  the  Plaintiffs  knew  that  the  land 

Banking  was  being  laid  out  for  building,  and  that  they  had  stipulated  that  there 

Company  should  be  a  passage  twenty  feet  wide  adjoining  the  new  building,  they  had 

Uoss.  right  to  complain  of  the  obstruction  caused  by  the  Defendant's  house. 


and  an  injunction  was  refused. 

Whether  they  would  not  have  been  entitled  to  an  injunction  if  their 
light  had  been  entirely  destroyed,  quxre. 

The  rule,  that  a  man  who  grants  a  house  with  lights  cannot  erect  new 
buildings  so  as  to  obstruct  those  lights,  applies  to  the  case  where  the 
grantor  purposely  leaves  a  strip  of  land  intervening  between  the  house  and 
the  lands  retained. 

In  the  year  1877  the  corporation  of  Birmingham  as  the  local 
authority  under  the  Artizans  and  Labourers'  Dwellings  Improve- 
ment Act,  1875,  made  a  scheme  for  the  improvement  of  an  un- 
healthy area  within  the  borough,  which  scheme  was  confirmed 
by  the  Local  Government  Boards  Provisional  Orders  Confirmation 
and  Labourers'  Dwellings  Act,  1876.  Upon  the  maps  accompany- 
ing the  scheme  were  shewn  some  intended  new  streets;  and, 
amongst  them,  a  main  street  running  through  the  whole  area  of 
the  scheme  of  the  width  of  sixty -six  feet,  since  constructed  and 
called  Corporation  Street.  By  the  9th  section  of  the  first-named 
Act  the  corporation  were  empowered  to  sell  or  let  all  or  any 
part  of  the  area  to  which  the  scheme  related  to  any  purchasers 
or  lessees  for  the  purposes  and  under  the  condition  that  such 
purchasers  or  lessees  would  as  respects  the  land  so  purchased  by 
or  leased  to  them  carry  the  scheme  into  execution,  and  in  parti- 
cular the  corporation  might  insert  in  any  grant  or  lease  of  any 
part  of  the  area  provisions  binding  the  grantee  or  lessee  to  build 
thereon  as  in  the  grant  or  lease  prescribed. 

By  a  building  agreement,  dated  the  13th  of  August,  1880,  and 
made  between  the  corporation  of  the  one  part,  and  J.  W.  Daniell, 
a  surveyor  and  architect,  of  the  other  part,  the  corporation 
agreed  to  grant  a  lease  to  /.  W.  Daniell  of  a  piece  of  land,  having 
a  frontage  of  about  twenty-two  yards  to  Corporation  Street  on  the 
west,  and  of  about  twenty-six  yards  on  the  south  to  a  new  street 
to  be  called  Warwick  Passage,  and  comprising  about  605  super- 
ficial square  yards,  for  the  term  of  eighty  years  from  the  25th  of 
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December,  1880,  at  a  ground  rent  of  £1253  8s.  per  annum,  for      C.  A. 

the  purpose  of  building  shops,  auction  rooms,  and  premises  1888 

thereon.    The  lease  was  to  be  executed  so  soon  as  the  buildings  Birmingham, 

were  completed.    By  the  3rd  clause  of  the  agreement  the  corpo-  ^iJ^stIict^ 

ration  undertook  that  they  would  on  or  before  the  25th  of  March,  Banking 

^  Company 

1881,  make  and  construct  Corporation  Street  and  Warwieh  Passage, 

the  latter  to  be  twenty  feet  in  width. 

Pursuant  to  this  agreement  /.  W.  Daniell  erected  buildings  on 
the  land  to  a  height  of  forty-eight  feet  facing  Corporation  Street 
and  Warvjich  Passage,  and  by  deed,  dated  the  28th  of  September, 

1882,  the  corporation  demised  the  piece  of  land  and  the  newly 
constructed  buildings  thereon,  together  with  the  rights, 
members,  and  appurtenances  to  the  said  premises  belonging  "  to 
/.  W.  Daniell  for  the  term  and  at  the  rent  stated  in  the  agree- 
ment.     Lights  "  were  not  expressly  mentioned. 

By  deed  dated  the  1st  of  June,  1883,  J.  W.  Daniell  assigned 
these  leasehold  premises  for  value  to  the  Plaintiffs  for  the  residue 
of  the  term. 

By  another  building  agreement,  dated  the  31st  of  March, 
1886,  and  made  between  the  corporation  of  the  one  part,  and  the 
Defendant,  W.  Boss,  a  builder,  of  the  other  part,  the  corporation 
agreed  to  grant  a  lease  to  the  Defendant,  W.  Boss,  of  the  plot  of 
ground  on  the  other  side  of  Warwieh  Passage  and  immediately 
opposite  to  the  Plaintiffs'  buildings,  and  fronting  about  thirty- 
seven  yards  on  Warwieh  Passage  and  about  thirty-four  yards  on 
Corporation  Street,  for  the  term  and  at  the  rent  therein  mentioned 
for  building  purposes  ;  and  soon  afterwards  the  Defendant  com- 
menced erecting  an  extensive  block  of  buildings  on  his  plot, 
his  plans  shewing  an  elevation  of  about  eighty  feet. 

Soon  after  the  Defendant  commenced  building  the  Plaintiffs 
warned  him  of  the  rights  they  claimed  in  respect  of  their  windows, 
but  he  replied  that  he  would  proceed  with  his  buildings  unless 
stopped  by  injunction.  Thereupon,  on  the  10th  of  August,  1886, 
the  Plaintiffs  issued  the  writ  in  this  action,  claiming  an  injunc- 
tion to  prevent  the  Defendant  building  to  such  a  height  as  by 
obstructing  the  access  of  light  and  air  to  the  premises  demised 
by  their  lease  to  interfere  with  the  comfortable  enjoyment  of  the 
said  premises  and  the  easements  belonging  thereto  as  the  same 
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0.  A.      were  demised  by  the  said  lease,  or  otherwise  to  derogate  from  the 

1888       grant  made  by  the  said  lease;  and  a  mandatory  injunction  to 

BiEMiNGHAM,  compcl  tho  taking  down  of  any  building  or  structure  erected  by 

"^DisTKicT  ^  the  Defendant  so  as  to  cause  such  interference  or  derogation  as 

Banking  aforesaid.  The  Plaintiffs  did  not  apply  for  an  interlocutory 
Company     ...  rr  j  j 

injunction,  and  the  Defendant  proceeded  with  and  completed 
his  buildings  without  interruption.  This  was  the  trial  of  the 
action. 

It  appeared  from  the  evidence  that  it  was  well  known  to 
J.  W,  Baniell  when  his  lease  was  granted  that  the  land  on  the 
opposite  side  of  Warivich  Passage  belonged  to  the  corporation, 
was  included  in  the  improvement  scheme,  was  a  valuable  site, 
and  would  sooner  or  later  be  built  upon.  It  also  appeared  that 
the  Plaintiffs'  buildings  were  below  the  average  of  those  fronting 
Corporation  Street,  whilst  the  height  of  the  Defendant's  building, 
having  regard  to  the  same  circumstances,  was  not  unreasonable ; 
and  that  the  Defendant's  buildings  did  materially .  affect  the 
light  coming  to  the  Plaintiffs'  buildings. 

The  action  came  on  for  hearing  before  Mr.  Justice  Kehewich 
on  the  11th  of  November,  1887. 

Warmington,  Q.C.,  and  Phipson  Beale,  for  the  Plaintiffs : — 

The  existence  of  Warwick  Passage  does  not  deprive  us  of  our 
right  to  such  light  and  air  as  are  necessary  for  the  reasonable 
enjoyment  of  our  property.  We  are  purchasers  for  value  without 
notice  of  any  reservation  on  the  part  of  the  corporation  to 
obstruct  our  lights.  If  our  premises  had  not  been  part  of  a 
building  scheme  we  should  have  been  absolutely  entitled  to  an 
injunction.  But  as  Mr.  Baniell  knew  of  the  scheme,  our  right  is 
limited  to  what  the  Court  considers  we  might  reasonably  expect. 
Eighty  feet  is  too  high.  The  evidence  shews  that  our  lights  are 
materially  affected,  and  it  is  clear  that  there  was  no  such  expec- 
tation of  building  as  to  deprive  us  of  the  relief  claimed :  Allen  v. 
Taylor  (1)  ;  Bighy  v.  Bennett  (2)  ;  Beddingfon  v.  Atlee  (8).  The 
Court  has  jurisdiction  to  order  the  buildings  to  be  reduced  to  the 
proper  level :  Smith  v.  Bay  (4). 

(1)  16  Ch.  D.  355.  (3)  35  Ch.  D.  317. 

(2)  21  Ch.  D.  559.  (4)  13  Ch.  D.  651. 
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Barber,  Q.C.,  and  Methold,  for  the  Defendant : —  0.  A. 

There  is  no  case  in  which  the  doctrine  of  implied  grant  has 

been  applied  where  there  has  been  some  other  land  intervening.  Birmingham, 
I  T        1  111  •  Ti  1  Dudley  and 

It  only  applies  where  the  lands  are  immediately  adjoining,  and  District 

the  cases  cited  only  apply  to  this  latter  principle,  and  are  clearly  c^ipany 

distinguishable  on  this  ground. 

[Kekewich,  J.,  referred  to  Bussell  v.  Watts  (1).] 

It  is  submitted  that  it  is  absolutely  essential  to  the  existence 
of  an  easement  or  quasi  easement  that  there  should  be  some  con- 
nection between  the  dominant  and  servient  tenement.  The 
stipulation  in  Mr.  BanielVs  agreement  that  Warwick  Passage 
should  be  twenty  feet  wide  shews  that  he  knew  that  buildings 
would  be  erected  on  the  other  side,  and  was  satisfied  to  take  his 
chance,  provided  the  passage  was  made  the  agreed  width.  There 
was  no  implied  obligation  here  by  the  corporation  that  they 
would  do  nothing  on  their  other  lands  to  interfere  with  their 
lessees'  enjoyment  of  the  lights  under  his  lease.  But  if  there 
was,  it  was  a  personal  obligation  and  does  not  run  with  the  land. 
The  fact  that  the  20th  section  of  the  Artizans  &c,,  Act,  1875, 
extinguishes  all  easements  existing  at  the  time  when  the  scheme 
is  put  in  force  negatives  any  inference  that  new  easements  were 
intended  to  spring  into  existence  directly  the  scheme  was  carried 
out.  This  would  render  such  a  scheme  nugatory.  Therefore  the 
corporation  held  the  land  free  from  all  easements ;  and  yet,  if 
the  Plaintiffs  are  right,  the  corporation  are  to  be  at  once  restricted 
to  such  a  height  of  building  as  the  Plaintiffs  consider  proper. 
The  height  of  the  Plaintiffs'  buildings  is  below  the  average  of  all 
the  houses  facing  Cori^oration  Street,  and  their  predecessor  in  title, 
Mr.  Daniellj  knew  that  the  land  on  the  other  side  of  Warwich 
Passage  would  probably  be  built  upon,  and  must  therefore  be 
taken  to  have  consented  to  buildings  being  erected  to  a  reasonable 
height. 

Warmington,  in  reply. 

1887.  Nov.  19.    Kekewich,  J.  :— 

The  Court  is  asked  to  apply  a  settled  rule  of  law  to  circum- 
stances which  test  it  somewhat  severely.    The  rule  has  often 
(1)  10  App.  Cas.  590. 
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C.  A.      been  stated,  but  nowhere  more  clearly  or  concisely  than  in  the 
1888       judgment  of  Siv  George  Jessel  in  Allen  Y.  Taylor  (1).  After  referring 
Birmingham,  to  Palmer  v.  Fletcher  (2),  which  is  one  of  the  earliest  authorities  on 
^DisTRicT^  the  point  and  the  foundation  of  all  that  have  followed,  he 
Co^taS    ^^y^      *  "  Where  a  man  grants  a  house  in  which  there  are  win- 
V.        dows,  neither  he  nor  anybody  claiming  under  him  can  stop  up 

 '      the  windows  or  destroy  the  lights."    In  this  case  there  is  a  demise 

Kekewich,  J.  Corporation  of  Birmingham  to  the  predecessors  in  title 

of  the  Plaintiffs  of  a  house  then  erected  and  looking  over  War- 
tvicJc  Passage  on  to  land  occupied  by  comparatively  low  buildings, 
since  pulled  down,  followed  some  four  years  later  by  a  demise  to 
the  Defendant  of  that  land  for  the  purpose  of  erecting  buildings 
considerably  higher  than  the  low  buildings  and  also  than  those 
of  the  Plaintiffs'.    According  to  the  rule  of  law  above  stated,  it 
was  not  competent  to  the  corporation  to  erect  these  new  build- 
ings, which  necessarily  obstruct  the  Plaintiffs'  lights,  and  it  was 
not  and,  consistently  with  principle  and  the  authorities,  could  not 
be  asserted  that  the  Defendant  has  any  better  title  than  the 
corporation,  his  grantor.    Kegarded  from  this  point  of  view  the 
case  is  plain  enough,  and  the  Defendant  is  liable  to  an  order  to 
pull  down  his  newly  erected  building  to  such  an  extent  as  to  avoid 
obstruction  to  the  lights  of  the  Plaintiffs'  building,  or,  if  the 
Court  thinks  fit,  to  make  compensation  in  damages.    But  before 
enforcing  this  liability,  one  must  investigate  the  circumstances 
under  which  it  arises,  and  be  careful  to  see  that  a  rule  of  law  is 
not  stretched  beyond  its  just  limits,  or  applied  to  facts  which 
constitute  an  exception  to  it.   That  there  are  exceptions  is  as  w^ell 
established  as  the  rule  itself.    Mr.  Barher  took  a  new  point.  He 
said  that  the  rule  had  never  been  applied,  and  argued  that  it  ought 
not  to  be  applied,  to  any  case  in  which  the  obstructing  building 
stands  on  land  severed  from  the  site  of  that  containing  the  lights 
which  are  obstructed.     One  would  expect  litigation  generally  to 
arise  where  the  buildings  are  on  adjoining  plots,  and  the  cases 
shew  that  this  in  fact  happens  ;  but  I  see  no  reason  for  attaching 
essential  importance  to  this  circumstance,  nor  does  its  absence 
appear  to  me  to  exclude  the  application  of  the  principle  on  which 
the  rule  depends.    A  house  built  on  land  having  a  substratum 

(])  16  Ch.  D.  355.  (2)  1  Lev.  122. 

(3)  16  Cb.  D.  357. 
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of  wet  sand  might  easily  subside  by  reason  of  the  removal  of  the  C.  A. 
like  substratum  at  some  distance  from  its  walls,  and  if  that  1888 
removal  were  from  land  owned  by  the  vendor  of  the  house,  I  Birmingham, 
cannot  but  think  that  he  would  be  held  liable  for  having  deprived  "^iJ^istbict  ^ 
that  house  of  support-  Likewise  injury  might  be  occasioned  by 
interference  with  watercourses  or  drains,  and  I  think  with  the 
like  result.  Obstruction  of  light  by  buildings  erected  at  a 
moderate  distance  is,  however,  of  more  frequent  occurrence,  and 
it  has  occurred  here.  I  should  be  most  unwilling  to  hold  that 
what  would  not  have  been  allowed  if  WarivieJc  Passage  did  not 
exist  is  permissible  because  that  passage  of  twenty  feet  in  width 
separates  the  two  buildings.  There  is  authority  on  the  point. 
In  the  report  oi  Palmer  v.  Fletcher  (1)  it  is  mentioned  that  after- 
wards, in  Michaelmas  Term,  16  Chas.  2,  a  like  judgment  was 
given  between  the  same  parties  for  erecting  a  building  on  another 
part  of  the  land  purchased,  whereby  the  lights  of  another  new 
messuage  were  obstructed.  The  second  "another"  is  an  inter- 
polation of  the  translator,  and  does  not  occur  in  the  original  report, 
which  speaks  of  the  new  messuage.  If,  therefore,  as  appears  to  be 
the  fact,  the  first  building  was  on  land  immediately  adjoining  the 
house  in  respect  of  which  the  plaintiff  sued,  the  other  must  have 
been  erected  on  land  separated  from  it,  and  yet  the  principle  held 
good.  It  is  in  fixing  the  limit  of  the  Plaintiffs'  right  against  the 
Defendant  that  I  encounter  the  real  difficulty.  A  large  majority 
of  the  cases  to  which  I  have  referred  suggest  no  limit,  but  lay  it 
down,  as  it  was  laid  down  in  Palmer  v.  Fletcher,  that  the  grantor 
of  a  house  or  any  one  claiming  under  him  must  not  obstruct  the 
lights.  This  must  of  necessity  be  taken  to  mean  obstruction  in 
excess  of  that  existing  at  the  date  of  the  grant,  but  apart  from 
this  no  limit  is  either  mentioned  or  implied.  In  some  cases — 
e.g.,  Hall  v.  Lund  (2) — there  are  observations  to  the  effect  that 
an  implied  grant  must  be  construed  reasonably,  but  they  scarcely 
afford  a  guide  to  a  satisfactory  solution  of  the  question,  what  is 
reasonable.  The  Plaintiffs'  building,  measuring  to  the  top  of  the 
wall  is  forty-eight  feet  high,  and  that  of  the  Defendant  is  eighty 
feet.  I  know  not  how  high  the  old  low  building  was,  but,  bearing 
in  mind  that  Warwiclc  Passage  gives  an  interval  of  only  twenty 

(1)  1  Lev.  122.  (2)  1  H.  &  C.  676. 
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C.  A.  feet,  it  is  obvious  that  a  large  proportion  of  the  Defendant's 
1888  buildings  must  obstruct  the  Plaintiffs'  lights,  and  I  conclude 
Birmingham,  ^^om  what  was  stated  that  this  proportion  would  not  be  seriously 
''^  District  ^  diminished  by  making  any  fair  allowance  for  the  obstruction  of  the 
old  low  buildings.  To  what  level  would  it  be  reasonable  to 
require  the  Defendant  to  pull  down  his  house  ?  Mr.  Warmington^ 
on  behalf  of  the  Plaintiffs,  appreciated  the  difficulty  of  this 
question,  and  expressed  himself  content  to  limit  the  Defendant 
to  the  height  of  the  Plaintiffs'  own  buildings  because  (for  he  was 
bound  to  find  a  reason)  that  is  the  height  to  which,  having  regard 
to  all  the  circumstances,  the  Plaintiffs'  predecessor  in  title  might 
reasonably  have  expected  any  erection  on  the  other  side  of  War- 
wicTc  Passage  to  "extend.  In  support  of  this  view,  he  referred  to 
B.ighy  v.  Bennett  (1),  but  I  am  not  satisfied  that  it  gives  him  the 
rule  required.  It  is  one  of  the  cases  in  which  the  reasonable 
limit  is  suggested,  and  both  Sir  George  Jessel  and  Lord  Justice 
Cotton  based  their  judgments  on  the  conclusion  that  the  Defen- 
dant could  have  built  in  a  reasonable  way  on  the  reserved  land, 
without  inflicting  the  injury  which  he  in  fact  inflicted  on  the- 
Plaintiffs'  house.  But  in  connection  with  this  there  is  mentioned 
one  point  which  is  expressly  reserved.  I  will  take  it  from  the 
judgment  of  Lord  Justice  Cotton,  who  thus  states  it  (2)  :  "  It  is  not 
necessary  in  my  opinion  to  consider  what  would  be  the  conse- 
quence if  the  grantee  knew  that  the  grantor  intended  to  use  the 
adjoining  land  for  a  particular  purpose,  and  the  right  claimed  by 
the  grantee  is  inconsistent  with  that  purpose.  That  question 
may  hereafter  arise,  and  I  give  no  opinion  upon  it."  It  seems  to 
me  that  it  has  arisen  here,  and  that  I  am  compelled  to  decide  it. 
There  is  no  contest  about  the  facts.  Mr.  Danielle  under  whom  the 
Plaintiffs  claim,  must  be  taken  to  have  known  that  the  corporation 
of  Birmingham  had  made  large  purchases  of  land  for  the  purpose 
of  constructing  a  new  and  important  thoroughfare,  and  that  this 
could  properly  be  done  and  that  they  could  recoup  their  expen- 
diture only  by  selling  or  letting  the  land  for  building  purposes. 
He  must  be  taken  to  have  known  generally  what  class  of  buildings 
were  likely  to  be  erected  in  a  broad  street  in  a  commercial  town. 
As  is  said  by  Mr.  Baron  Wilde  in  Ball  v.  Lund  (3),  each  case 
(1)  21  Cli.  D.  559.  (2)  21  Ch.  D.  569.  (3)  1  H.  &  C.  676. 
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must  depend  on  its  own  circumstances,  and  the  intention  of  the      0.  A. 

parties  must  be  ascertained  from  the  character,  state,  and  use  of  1888 

the  premises  at  the  time  of  the  grant.    Mr.  Baniell  thought  it  Birmingham, 

convenient  and  profitable,  though  it  is  in  evidence  that  in  this  he  "^^p^gTRiCT  ^ 

was  mistaken,  to  erect  the  buildin2:s  now  owned  by  the  Plaintiffs,  Banking 
1      .  .1  1  •  •        1        -,  -r   1  .  1  Company 

but  he  ought,  m  my  judgment,  to  have  anticipated,  and  i  think  v. 

he  must  be  taken  to  have  anticipated,  that  other  assignees  of  the 

corporation  would,  or  at  least  might,  erect  buildings  of  a  greater  ^' 

height.    There  is  evidence  to  shew  that  with  such  ground  rents 

as  the  advantages  of  the  sites  enable  the  corporation  to  demand, 

buildings  must  be  high,  in  order  to  be  profitable,  and  although 

Mr.  Baniell,  and  perhaps  others,  did  not  appreciate  this  at  the 

date  of  his  lease  or  agreement  for  a  lease,  I  cannot  exclude  from 

imputed  anticipation  what  would  in  truth  have  been  reasonably  • 

anticipated.    The  difference  between  forty-eight  feet  and  eighty 

feet,  though  large  when  considered  with  reference  to  the  actual 

obstruction  of  light,  is  not  I  think  large  in  comparison  of  neigh 

bouring  houses  in  such  a  locality.    Compelled,  as  I  think  I  am,, 

to  decide,  not  by  laying  down  any  general  rule,  but  only  with 

reference  to  the  particular  case,  the  question  left  open  by  Bighy  v. 

Bennett  (1),  I  hold  that  the  grantee  of  the  Plaintiffs'  house  knew 

that  the  grantor  intended  to  use  the  land  on  the  other  side  of 

Warivick  Passage  for  the  particular  purpose  of  building  houses  of 

business,  and  that  what  has  been  in  fact  erected  thereon  is  not 

in  excess  of  what  he  must  be  taken  to  have  expected  and  assented 

to  be  erected.    I  therefore  give  judgment  for  the  Defendant,  and 

he  is  entitled  to  his  costs  of  action. 

H.  L.  F. 

From  this  judgment  the  Plaintiffs  appealed.  The  appeal  came      0.  A. 
on  for  hearing  on  the  20th  of  March,  1888. 

Sir  Horace  Bmey,  Q.C.,  Warmington,  Q.C.,  and  Beale,  Q.C.,  for 
the  Appellants : — 

The  lease  from  the  corporation  granted  to  Baniell  all  the  rights 
belonging  to  the  premises.  That  must  include  all  lights  actually 
enjoyed  at  the  time.    There  was,  therefore,  an  obligation  that 

(1)  21  Ch.  D.  559. 

r2  1 
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0.  A.      they  and  their  lessees  should  not  obstruct  his  windows  by  erect- 

1888       ing  any  building  higher  than  the  buildings  then  existing.  We 

BiKMiNGHAM,  have  the  same  rights  as  against  the  corporation  as  if  the  lights 

^District  °  were  ancient  lights :  Allen  v.  Taylor  (1) ;  Leeeh  v.  Schweder  (2). 

Banking    ;g^-t  not  seek  to  enforce  our  risrht  to  that  extent :  we  claim 

Company  ° 

V.        only  that  the  Defendant's  buildings  should  not  be  higher  than 

ErOSS 

 J      our  own.    Independently  of  the  express  grant  of  the  easement, 

there  is  an  implied  grant  of  all  lights  necessary  for  the  reason- 
able use  of  the  premises :  and  the  corporation  cannot  derogate 
from  their  own  grant.  We  admit  that  we  knew  that  the  corpora- 
tion would  build  houses  on  the  other  side  of  WarivicJc  Passage, 
and  that  they  would  probably  be  higher  than  the  old  buildings, 
but  not  that  they  would  build  them  so  as  to  obstruct  our  lights. 
The  previous  negotiations  with  the  corporation  cannot  be  taken 
into  account,  the  rights  of  the  parties  must  be  taken  as  they  were 
at  the  date  of  the  lease :  Wheeldon  v.  Burrows  (3) ;  Bighy  v. 
Bennett  (4)  ;  Bussell  v.  Waits  (5).  It  is  contended  by  the  other 
side  that  there  was  no  implied  grant  because  the  two  tenements 
were  not  adjoining.  There  is  no  foundation  for  that  distinction  ; 
but  in  the  present  case  the  tenements  did  in  fact  adjoin,  for  at 
the  time  of  the  lease  Warwick  Passage  was  part  of  the  site 
retained  by  the  corporation. 


Barber,  Q.C,  and  Methold,  for  the  Defendant : — 

There  is  no  case  in  which  the  doctrine  of  implied  grant  has 
been  applied  where  there  has  been  some  other  land  intervening  : 
it  only  applies  where  the  lands  are  immediately  adjoining.  Here 
Warwick  Passage  intervened  between  the  Plaintiffs'  land  and  the 
Defendant's  land.  There  is  no  connection  between  the  dominant 
and  servient  tenements :  Palmer  v.  Fletcher  (6).  The  Plaintiffs' 
contention  is  inconsistent  with  itself.  They  claim  the  same 
right  as  if  their  lights  were  ancient  lights,  but  wish  to  limit  the 
injunction  to  building  houses  higher  than  their  own.  On  what 
principle  is  this  limit  arrived  at  ?  Baniell  knew  that  the  land 
was  cleared  for  the  purpose  of  rebuilding  under  a  building 

(1)  16  Ch.  D.  355.  (4)  21  Ch.  D.  559. 

(2)  Law  Eep.  9  Ch.  463.  (5)  10  App.  Cas.  590. 

(3)  12  Ch.  D.  31.  (6)  1  Lev.  122. 
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scheme,  and  that  a  larger  and  better  class  of  houses  would  be      C.  A. 

built.    If  he  had  wished  to  protect  himself  he  might  have  made  1888 

some  special  stipulation ;  but  the  only  stipulation  he  made  was  Bikmingham, 

as  to  the  width  of  Warwick  Passage,  and  it  may  be  supposed  that  "^disteict^^ 

he  considered  that  sufficient  protection.    All  the  surroundinsj  Banking 

^  .  ^  Company 

circumstances,  which  were  known  to  both  parties,  must  be  taken  v. 

into  consideration  to  ascertain  whether  any  mutual  obligations 

arose  between  the  parties.    And  here  we  say  that  there  were  no 

obligations  with  respect  to  the  lights :  Hall  v.  Lund  (1). 

[LiNDLEY,  L.J.,  referred  to  Curriers'  Company  v.  Corhett  (2).] 

Sir  H.  Bavey,  in  reply,  referred  to  Kelh  v.  Pearson  (3) ;  Bayley 
V.  Great  Western  Bailway  Company  (4). 


1888.  Mar.  27.    Cotton,  L.  J.  :— 

This  is  an  appeal  by  the  Plaintiffs  against  a  decision  of 
Mr.  Justice  Kehewich,  who  dismissed  the  action  with  costs,  and 
the  object  of  the  action  is  to  restrain  an  interference  by  the 
Defendant  with  the  light  which,  but  for  the  building  of  the  De- 
fendant would  have  access  to  the  windows  of  the  house  belong- 
ing to  the  Plaintiffs.  It  is  not  a  case  of  ancient  lights.  It 
is  a  question  depending  on  the  grant  from  the  corporation  of 
BirmingTiam  to  the  Plaintiffs ;  the  Defendant  being  also  a  lessee 
under  that  corporation.  [His  Lordship  then  shortly  referred  to 
the  facts,  as  stated  above,  and  proceeded  : — ] 

On  what  ground  do  the  Plaintiffs  contend  that  they  have  a 
right  to  interfere  with  the  Defendant's  building,  and  to  have  an 
injunction  to  compel  the  Defendant  to  pull  down  a  considerable 
portion  of  that  building.  It  was  put  by  Sir  Horace  Bavey  on 
this  ground — that  they  had  an  express  grant  of  light  which  en- 
titled them  to  all  the  light  which  would  come  to  their  windows 
if  there  were  no  building  erected  on  the  other  side  of  Warwich 
Passage  higher  than  the  building  which  there  was  at  the  time 
when  the  lease  was  granted  to  them  ;  but  the  Plaintiffs  by  their 
action  do  not  seek  to  have  the  entire  building  pulled  down,  or 
to  have  it  pulled  down  to  the  level  of  the  old  building  which  was 

(1)  1  H.  &  C.  676.  (3)  Law  Eep.  6  Ch.  809. 

(2)  2  Dr.  &  Sm.  355.  (4)  26  Ch.  D.  434. 
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0.  A.  then  existing,  and  they  are  content  to  say,  "  We  will  not  require 
1888  more  of  the  Defendant's  building  to  be  pulled  down  than  will 
Birmingham,  bring  it  to  the  same  height  as  our  own  house."  That  was  at 
first  a  little  misleadiug,  but  that  ought  not  to  be  used  to  the 
prejudice  of  the  case  of  the  Plaintiffs,  who  put  their  case,  on  the 
ground  that  by  the  lease  there  is  an  express  grant  to  Daniell, 
their  predecessor  in  title,  of  such  light  as  could  then  have  access 
to  his  windows.  Now  that  is  a  question  which  we  must  consider 
in  the  first  instance,  because  it  is  most  material  in  the  present 
case.  In  the  lease  we  do  not  find  that  there  is  any  express 
mention  of  lights.  It  is  a  demise  on  the  28th  of  September, 
1882,  of  the  piece  of  ground  and  the  house  upon  it,  and  it  is  not 
perhaps  immaterial  to  read  some  words  which  are  here,  "  together 
with  the  shops,  messuages,  or  dwelling-houses,  auction  rooms, 
store  rooms,  and  buildings  erected  thereon,  together  with  full  and 
free  right  and  liberty  to  construct,  maintain,  and  use  a  vault  or 
vaults  under  the  footway.  ,  .  .  And  also  together  with  the  rights, 
members  and  appurtenances  to  the  said  premises  belonging." 
Here  there  is  no  express  grant  of  light.  Of  course  a  conveyance 
of  a  house  would  carry  whatever  right  there  was  to  any  light 
which  came  to  the  house — the  right  I  mean  as  an  existing  right 
at  the  time  that  the  lease  was  granted.  But  that  is  not  the  con- 
tention. The  contention  is  that  there  is  an  express  grant  by  the 
landlord  of  a  new  easement,  or  that  which  must  be  considered  as 
a  new  easement,  over  the  landlord's  land  which  was  on  the  other 
side  of  Warwick  Passage.  But  in  my  opinion  that  is  not  the 
proper  construction  or  meaning  of  these  words.  It  is  very  true 
that  when  a  man  grants  a  house,  he  grants  that  which  is  necessary 
for  the  existence  of  that  house,  and  it  might  have  been  a  serious 
question  here  if  it  had  been  shewn  that  the  interference  with 
the  light  was  of  such  a  character  as  entirely  to  prevent  the  house 
of  the  Plaintiffs  being  used  as  a  house.  But  that  was  not  the 
case  made.  It  was  only  admitted  by  the  Defendant  that  there 
was  such  an  interference  as  would  justify  the  Court  in  granting 
an  injunction  if  there  had  been  ancient  windows,  or  if  the  grant 
was  such  as  Sir  Horace  Davey  contended.  I  ought  here  to  refer  to 
sect.  6,  sub-sect.  2,  of  the  Conveyancing  Act,  1881,  (to  shew  that  it 
has  not  been  overlooked,  although  it  was  not,  I  think,  mentioned 
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in  the  argument),  where  it  is  enacted  that  "  a  conveyance  of  land,      c.  A. 
having  houses  or  other  buildings  thereon,  shall  be  deemed  to  1888 
include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  Birmingham 
the  land,  houses,  or  other  buildings,  all  outhouses,' 
other  things,  "  passages,  lights,  watercourses,  liberties,  privileges, 
easements,  rights,  and  advantages  whatsoever,  appertaining  01 
reputed  to  appertain  to  the  land,  houses,  or  other  buildings  con- 
veyed, or  any  of  them,  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied,  or  enjoyed  with,  or  reputed  or  known 
as  part  or  parcel  of  or  appurtenant  to,  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them  or  any  part  thereof."  Then 
of  course  there  is  a  proviso  unless  the  contrary  intention  appears 
from  the  document. 

But  in  my  opinion,  even  with  the  assistance  afforded  us  by  the 
language  of  this  deed,  this  could  not  be  said  to  be  a  light,  within 
the  meaning  of  this  section,  enjoyed  with  the  house.  The  house 
had  only  recently  been  erected ;  and  at  the  time  when  this  lease 
was  granted  it  was  obvious  to  both  parties  that  this  was  a  large 
tract  of  land  bought  by  the  corporation  of  Birmingham  for  the 
purpose  of  effecting  an  improvement,  and  for  the  purpose  of  the 
land  being  laid  out  so  as  to  have  buildings  upon  it,  and  at  the 
time  when  the  lease  was  granted  Corporation  Street  had  only  just 
been  formed :  there  was  no  plan  of  the  buildings  upon  it,  but  it  was 
the  duty  of  the  corporation,  as  of  course  it  would  be  their  interest, 
to  lay  this  out  in  such  a  way  as  to  make  it  available  for  recouping 
the  expenses,  and  also  to  be  an  improvement  to  this  portion  of 
Birmingham.  Therefore,  I  think  it  could  not  be  said  that  the 
light  coming  over  that  low  building  to  these  windows  could  be 
considered  as  enjoyed  with  it  within  the  meaning  of  this  section. 
The  light  did  in  fact  at  the  time  come  over  that  building  ;  but  it 
came  over  it  under  such  circumstances  as  to  shew  that  there 
could  be  no  expectation  of  its  continuance.  It  had  not  been 
enjoyed  in  fact  for  any  long  period ;  and  in  my  opinion  it  was 
enjoyed  under  such  circumstances,  known  to  both  parties,  as  could 
not  make  it  light  enjoyed  within  the  meaning  of  that  section. 
That  expression  must  mean  not  light  which  a  person  has  a  right  to 
under  the  statute,  but  that  which  he  has  enjoyed  under  circum- 
stances which  would  lead  to  an  expectation  that  the  enjoyment 
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of  that  light  would  be  continued,  and  that  it  would  not  be  simply 
precarious. 

Then  as  to  the  words  of  this  lease  which  I  have  read,  "  and 
also  together  with  all  rights,  members,  and  appurtenances  to  the 
said  premises  belonging,"  the  case  under  the  Conveyancing  Act 
would  have  been  stronger  if  it  had  not  been  for  them  ;  for  they 
point  to  an  intention  to  convey  with  the  house  only  such  rights, 
if  any,  as  belong  to  the  premises,  and,  therefore,  in  my  opinion 
the  introduction  of  those  general  words  of  conveyance  points  to 
this,  that  the  light  which  in  fact  came  at  the  time  of  the  lease 
to  this  house  could  not  be  considered  as  being  expressly  granted 
by  any  words  of  this  lease. 

If  that  is  so,  we  have  to  consider  what  the  rights  of  the  Plain- 
tiffs really  are ;  and,  in  my  opinion,  such  rights  as  they  have 
must  be  implied  rights.  I  think  myself  that  it  is  a  question 
whether  there  is  any  implied  obligation  on  the  corporation  (to 
which  of  course  the  Defendant  would  be  subject)  not  to  inter- 
fere with  these  lights.  I  say  that,  because  that  was  the  view 
which,  not  only  I,  but  the  Master  of  the  Eolls  took  in  a  previous 
case  of  Bighy  v.  Bennett  (1),  and  I  think  that  is  the  effect  of  the 
judgment  of  Lord  Cramvorth,  when  Lord  Chancellor,  in  Caledoniarb 
Baihuay  Company  v.  Sprot  (2).  By  an  implied  obligation  or  an 
implied  right  I  mean  this :  an  obligation  or  right  arising  not 
from  the  express  words  of  an  instrument,  nor  from  that  which, 
having  regard  to  the  circumstances,  must  be  considered  the  true 
meaning  and  effect  of  the  words  in  the  instrument;  but  that 
obligation  or  that  right  which  results  from  the  position  into 
which  the  parties  have  placed  themselves  by  the  contract.  For 
instance,  where  one  man  grants  to  another  a  house,  then  prima 
facie  he  cannot  interfere  with  that  which  he  has  granted ;  there 
is  an  implied  obligation  on  him  not  to  interfere  with  that  which 
he  has  granted  ;  namely,  the  house,  and  enjoyment  of  the  house. 
That  obligation  arises,  I  repeat,  not  from  any  interpretation  of 
the  conveyance,  but  from  the  duty  which  is  imposed  on  the 
grantor  in  consequence  of  the  relation  which  he  has  taken  upon 
himself  towards  the  grantee. 

But  when  the  question  is  as  to  an  implied  obligation  we  must 
(1)  21  Ch.  D.  559.  (2)  2  Macq.  449. 
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have  regard  to  all  the  circumstances  which  existed  at  the  time      C.  A. 
when  the  conveyance  was  executed  which  brought  the  parties  into  1888 
that  relation  from  which  the  implied  obligation  results ;  I  quite  Birmingham, 
agree  that  we  ought  not  to  have  regard  to  any  agreement  during  ^Sisteict^^ 
the  negotiations  entered  into  between  the  Plaintiffs  and  the  cor- 
poration ;  except  in  this  way ;  if  we  find  that  any  particular  space 
in  fact  was  left  open  at  the  time  when  the  lease  was  granted,  and 
that  that  open  space  was  contracted  to  be  left  open  during  the 
negotiation  which  took  place,  and  is  not  referred  to  in  the  lease, 
we  must  have  regard  to  the  fact  of  that  open  space  being  left, 
and  we  must  have  regard  to  the  fact  that  by  agreement  between 
the  parties  the  lessor  had  bound  himself  not  to  build  upon  that 
space ;  and  also  we  must,  in  my  opinion,  in  determining  what 
obligation  results  from  the  position  in  which  the  parties  have  put 
themselves,  have  regard  to  all  the  other  facts  which  existed  at 
the  time  when  the  conveyance  was  made,  or  when  the  lease  was 
granted,  and  which  were  known  to  both  parties. 

Now,  what  was  the  existing  state  of  things  here  ?  There  was 
this  new  street  of  very  great  width  :  there  was  this  open  passage 
—  Warwick  Passage — stipulated  to  be  twenty  feet  in  width,  and 
which  was  there  existing,  and  it  was  obvious  to  Baniell,  as  well 
as  to  the  corporation,  that  the  adjoining  land  would  be  utilised 
for  the  purpose  of  a  street ;  that  it  would  be  utilised  for  the  pur- 
pose of  the  corporation  making  money  out  of  it ;  and  although 
one  was  at  first  startled  at  the  great  height  of  this  house,  yet,  in 
my  opinion,  Baniell,  when  this  lease  was  granted,  being  a  lease 
of  a  piece  of  land  in  a  new  street  for  the  purpose  of  having  a 
building  put  upon  it,  was  acquainted  with  the  obvious  fact  that 
the  corporation  were  going  to  lay  out  the  remainder  of  the  street 
for  building  houses  suitable  for  the  locality.  But  if  the  conten- 
tion of  Sir  Horace  Davey  were  the  true  one,  that  the  Plaintiffs  have 
a  right  to  such  light  as  then  came  to  their  building,  it  would 
entirely  prevent  the  corporation  from  utilising  the  land  in  any 
way  except  by  putting  up  a  low  building  like  the  stables,  or  one- 
storied  building,  then  existing  upon  the  land  on  the  other  side  of 
TVarwicJc  Passage.  That  being  so,  it  is,  in  my  opinion,  impossible 
to  imply  an  obligation  on  the  corporation  not  to  let  their  land  in 
any  way  for  building  otherwise  than  for  erecting  such  building  as 
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was  on  it  at  the  time;  and  if  we  cannot  do  that  I  cannot  see  how 
any  line  can  be  drawn  as  to  the  obligation  they  undertook  as 
regards  building ;  because,  unless  we  say  that  they  undertook  an 
obligation  not  to  put  any  building  higher  than  that  which  then 
existed,  I  cannot  see  where  we  can  impose  any  obligation  or  fix 
any  line  as  to  the  height  to  which  buildings  might  be  put.  The 
Plaintiffs  say  reasonably,  "  We  do  not  want  all  the  Defendant's 
building  pulled  down ;"  but  I  feel  a  difficulty  in  saying  that  they 
have  any  right  as  regards  the  height  of  buildings  erected  unless 
they  can  establish  their  right  to  say  that  there  should  be  no  build- 
ing  put  up  so  as  to  interfere  with  the  light  which  at  the  time  when 
the  lease  was  granted  passed  to  this  house.  If  there  had  been  an 
express  grant,  then  it  would  have  been  the  duty  of  the  grantor  or 
of  the  lessor  to  expressly  state  what  right  he  reserved  to  himself. 
A  reservation  of  right  by  a  grantor  to  himself  is  a  very  different 
thing  from  an  implied  obligation  undertaken  by  a  grantor  in 
consequence  of  the  position  in  which  he  places  himself.  WJieeldon 
V.  Burroivs  (1)  is  a  case  which  on  that  point  would  be  a  strong 
authority,  and  which  I,  of  course,  agree  with.  Looking  at  the 
circumstances  existing  at  the  time  when  the  lease  was  made,  I 
am  of  opinion  that  here  the  Plaintiffs  cannot  assert  any  implied 
obligation  on  the  part  of  the  corporation  which  will  enable  the 
Plaintiffs  to  say  that  there  is  an  interference  with  their  rights  on 
the  part  of  the  Defendant. 

There  is  one  further  point  to  which  I  must  refer.  It  was  argued 
by  Mr.  Barber  that  there  could  be  no  implied  obligation  where  the 
land  granted  was  not  immediately  connected  with  land  retained 
by  the  grantor.  That  question  does  not  arise  for  decision,  but  I 
do  not  in  any  way  express  an  opinion  favourable  to  that  con- 
tention. 

On  the  grounds  which  I  have  already  stated,  I  think  the 
appeal  ought  to  be  dismissed. 


LiNDLEY,  L.J. : — 

In  order  to  decide  this  case  properly  it  appears  to  me  that 
there  are  two  preliminary  points  for  investigation.  First  of  all, 
what  are  the  terms  of  the  lease  to  Baniell  ?  That  is  the  first  ques- 

(1)  12  Ch.  D.  31. 
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tion ;  and  the  second  is,  under  what  circumstances  was  that  lease 
granted  ? 

Now,  if  we  look  at  DanieWs  lease,  which  is  the  important  docu- 
ment in  this  case,  we  do  not  find  in  it  any  express  words  creating 
any  new  easement  over  the  land  retained  by  the  corporation. 
There  is  nothing  express  about  that ;  it  is  a  grant  of  a  house,  and 
so  on,  as  Lord  Justice  Cotton  has  mentioned  more  in  detail,  but 
we  do  not  find  any  express  words  creating  any  new  easement. 

That  being  so,  we  must  proceed  to  consider  what  was  the 
state  of  things  existing  at  the  time  that  lease  was  granted.  I 
think  Sir  Horace  Davey  was  quite  right  in  saying  that  we  are  not 
to  go  into  the  preliminary  negotiations  which  resulted  in  the 
final  lease.  They  might  be  important,  and  perhaps  would  be 
necessarily  important,  if  we  were  considering  whether  the  lease 
should  be  rectified  or  not,  but  for  the  purpose  of  construing  the 
lease  all  such  considerations  as  those  ought  to  be  disregarded. 
But  the  state  of  the  property  is  all  important;  and  what  was 
being  done  with  it  is  all  important. 

Now  we  know  that  the  area  on  which  the  Plaintiffs'  house,  and 
on  which  the  Defendant's  house  was  built,  was  recently  created 
by  the  destruction  of  a  mass  of  houses  by  the  corporation,  and 
the  whole  area  was  intended  to  be  relaid  out  and  built  upon 
by  the  corporation.  One  part  of  the  area  was  to  be  traversed  by 
a  large  street  called  Corporation  Street,  and  BanielVs  house  was 
to  face  Corporation  Street,  On  the  side  of  DanieWs  house,  where 
there  is  now  a  narrow  street  called  Wartvick  Passage,  there  had 
been  no  such  street ;  it  was,  as  I  understand  it,  a  mass  of  houses 
— that  street  did  not  exist  at  all.  That  street  was  created  at  the 
time  that  BanielVs  house  was  agreed  to  be  let,  and  before  or  at 
the  time  when  it  was  begun  to  be  built ;  and  it  appears  to  me 
that  the  history  of  that  street  is  the  key  to  the  situation  here. 
Having  regard  to  the  creation  of  that  street,  and  the  facts  to 
which  I  have  alluded,  it  appears  to  me  that  it  is  impossible 
fairly  and  properly  to  imply  such  an  easement  as  that  for  which 
Sir  Horace  Davey  is  driven  to  contend.  It  appears  to  me  that 
the  true  construction  of  DanieWs  lease,  coupled  with  the  cir- 
cumstances to  which  I  have  alluded,  is  this :  that  if  we  talk  of 
these  easements  as  newly  created,  what  was  newly  created  was  a 
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O.  A.      right  to  such  an  amount  of  light  as  would  come  oyer  the  cor- 
1888       poration  land  to  UanieWs  house  after  the  corporation  had  built 
Birmingham,  what  they  liked  upon  the  other  side  of  that  twenty-feet  street. 
^DisTKicT  ^  That  is  the  only  implied  grant  which  I  can  infer,  or  arrive  at, 
from  the  terms  of  the  deed,  and  from  the  circumstances  to  which 
I  have  alluded. 

Now,  if  that  be  true,  of  course  there  is  no  derogation  from  the 
grant  at  all ;  and  you  are  clear  of  Wheeldon  v.  Burrows  (1)  and 
every  other  case.  The  grant  of  an  easement  of  this  kind  is, 
properly  speaking,  an  implied  covenant  by  the  grantor  not  to 
use  his  own  land  so  as  to  injure  the  rights  of  Baniell  and  those 
claiming  under  him.  If  we  look  at  it  in  that  point  of  view  the 
very  same  result  is  arrived  at.  What  sort  of  obligation  was  the 
corporation  laying  itself  under  as  regards  the  obstruction  of 
BanielVs  lights  ?  I  can  come  to  no  other  conclusion  than  this, 
that  it  was  perfectly  understood  and  known  to  all  that  the  land 
was  to  be  built  upon  in  any  way  the  corporation  liked,  subject 
only  to  this,  that  there  was  to  be  a  distance  of  twenty  feet  of 
land,  which  was  the  measure  of  BanielVs  protection. 

Another  point  was  raised  by  Mr.  Barber,  namely,  that  there 
is  no  case  which  goes  to  shew  that  an  easement  can  be  implied 
where  there  is  a  piece  of  vacant  land  left  between  what  is  granted 
and  what  is  retained ;  I  am  not  prepared  to  assent  to  that.  He 
has  not  cited  any  authority  for  it,  and  his  argument  on  principle 
did  not  satisfy  me  at  all.  The  case  which  arose  in  the  Curriers' 
Company  v.  Corhett  (2)  was  the  converse,  and  I  cannot  see  any 
rational  foundation  for  the  contention  raised.  But  for  the 
reasons  I  have  stated,  I  am  of  opinion  that  the  appeal  must  be 
dismissed. 


Bov^EN,  L.J. : — 

The  real  question  which  we  have  to  consider  here  is  the  appli- 
cation which  has  been  attempted  to  be  made  by  Sir  Horace  Bavey 
of  the  maxim  that  a  grantor  shall  not  derogate  from  his  own 
grant,  a  maxim  which  really  is  as  old,  I  will  not  say  as  the  hills, 
but  as  old  as  the  Year  Books,  and  a  great  deal  older.  We  have 
to  apply  it  to  the  question  of  a  house  and  of  lights.  I  pause  for 
(1)  12  Ch.  D.  31.  (2)  2  Dr.  &  Sm.  355. 
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a  moment  for  the  sake  of  perspicuity  to  observe  that  it  is  in-  A. 
correct  to  speak  of  the  right  to  light  as  an  ordinary  easement.  1888 
The  distinction  between  an  affirmative  easement,  such  as  a  right  Biemingham, 
of  way,  and  a  negative  easement,  such  as  a  right  to  light,  or  a  right  "^iSstrict  ^ 
to  support,  is  well-known ;  but  still  with  regard  to  all  easements 
or  quasi-esLsements  the  principle  will  be  applied  in  a  proper  case 
by  the  law  that  a  grantor  having  given  a  thing  with  one  hand  is 
not  to  take  away  the  means  of  enjoying  it  with  the  other.  And  this 
principle  will  be  carried  out  by  a  necessary  implication  of  what- 
ever fiction  is  required  to  support  the  origin  of  the  right  not  to 
be  interfered  with  by  the  grantor.  It  may  well  be  different  in  the 
case  of  an  affirmative  easement  and  the  case  of  a  negative  ease- 
ment like  light.    Window- light  is  not  like  a  right  of  way  :  it 
does  not  begin  in  acts  of  enjoyment  which  are  jprimd  facie  an 
encroachment  upon  a  neighbour's  soil :  it  is  acquired  by  occupancy 
upon  one's  own  soil,  and  therefore  there  is  no  necessity  to  suppose 
that  in  its  origin  it  depends  upon  what  is  strictly  speaking  called 
a  grant.    But  it  originates  no  doubt  (when  it  is  acquired  by 
user)  in  some  consent  on  the  part  of  the  person  who  has  the 
right  to  obstruct  the  light.   Some  consensual  origin  it  must  have 
had,  but  a  right  not  to  have  your  windows  obstructed,  when  it 
exists,  is  rather  in  the  nature  of  a  right  that  arises  from  an 
implied  covenant  or  an  express  covenant  than  from  what  is 
strictly  speaking  called  a  grant. 

But  coming  to  the  amount  of  enjoyment  of  light  that  is 
supposed  by  the  law  to  accompany  in  an  ordinary  case  the  lease 
or  the  grant  of  a  house  which  is  erected  with  window-lights,  where 
the  grantor  of  the  house  is  also  the  owner  of  premises  either 
adjoining  or  neighbouring,  then  this  presumption  arises,  that  the 
grantor  intends  the  grantee  to  enjoy  so  much  light  unobstructed 
as  must  under  the  circumstances  have  been  assumed  by  both 
parties  to  be  reasonably  necessary  for  the  fair  and  comfortable 
use  of  the  premises  which  are  the  subject  of  the  grant.  That 
seems  to  me  to  be  the  real  definition  and  measure  of  the  ordinary 
implication  that  arises.  Sir  Horace  JDavey  asked  us  to  consider 
that  the  measure  of  this  right,  which  in  ordinary  cases  of  a  grant 
arose,  was  the  same  as  the  measure  of  enjoyment  of  ancient  lights. 
I  confess  I  do  not  at  the  present  moment  assent  to  that  view. 
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The  extent  of  the  right  in  the  case  of  ancient  lights  is  measured, 
not  by  what  is  assumed  between  the  parties  to  be  reasonably 
necessary,  but  by  what  has  been  in  fact  enjoyed  ;  and  although 
it  is  perfectly  true  that  a  Court  of  Equity  will  not  interfere  by 
injunction,  and  the  common  law  will  not  interfere  by  giving 
damages,  by  way  of  relief  for  a  nominal  interruption  of  light 
which  is  not  attended  with  a  material  diminution  of  convenience, 
still  the  measure  of  the  right  in  the  case  of  ancient  lights  seems 
to  me  to  be  different  from  the  measure  of  the  right  which 
accompanies,  in  ordinary  cases,  a  grant  by  a  grantor. 

I  pause  for  another  moment  to  say  a  word  about  Mr.  Barbers 
argument.  Mr.  Barher  argued,  I  think  with  some  courage,  that 
this  doctrine  that  the  grantor  granted  so  much  as  was  reasonably 
necessary  for  the  complete  enjoyment  of  the  premises  did  not 
exist  except  where  the  tenement  granted  adjoined  physically 
the  tenement  which  was  left  in  the  hands  of  the  grantor.  I  do 
not  believe  there  is  any  authority  for  that  proposition.  I  do  not 
think  it  is  founded  in  reason  any  more  than  upon  authority ;  and 
it  seems  to  me  that  it  is  only  necessary — in  order  to  render 
applicable  the  doctrine  to  which  I  have  alluded — that  the  two 
sets  of  premises  shall  be  so  adjacent  as  that  the  enjoyment  of 
one  should  be  evidently  connected  with  and  dependent  upon 
the  state  of  the  other.  But  what,  after  all,  is  the  nature  of  this 
obligation  when  it  arises  between  grantor  and  grantee  ?  Sir 
Horace  Bavey,  with  a  stroke  of  what  I  call  brilliant  advocacy 
in  his  reply,  endeavoured  to  escape  from  the  logic  of  the  case 
by  saying  that  it  was  an  express  grant  after  all.  If  he  could 
have  made  that  out,  he  would  perhaps  have  landed  his  client. 
But  the  obligation  which  is  created  under  such  circumstances  is 
not  to  my  mind  an  express  obligation  at  all.  It  is  not  an  obli- 
gation which  arises  simply  from  the  interpretation  of  the  deed 
as  read  by  the  light  of  the  circumstances  outside.  It  is  a  duty 
that  arises  from  the  outside  circumstances  having  regard  to  the 
relation  of  grantor  and  grantee  which  the  deed  creates.  Supposing 
you  take  the  deed  alone,  no  amount  of  construction  could  evolve 
from  the  deed  itself  the  protection  which  the  grantee  of  the 
deed  desires.  It  does  not  appear  from  the  deed  that  the  grantor 
had  the  power  of  giving  the  protection  which  is  necessary  for  the 


VOL.  XXXYIII.]  CHANCERY  DIVISION. 


315 


enjoyment  of  that  which  he  grants ;  it  is  only  by  looking  outside 
the  deed  that  you  see  that  such  a  power  of  protection  on  the 
part  of  the  grantor  in  favour  of  the  grantee  exists.  It  is  only  by 
looking  outside  the  deed  that  the  implication  of  a  duty  arises. 
I  think  that  is  the  effect  of  the  language  of  the  House  of  Lords 
in  Caledonian  Bailivaij  Compani/  v.  Sprot  (1).  I  think  it  is  what 
was  meant  by  the  Master  of  the  EoUs  and  by  Lord  Justice  Cotton 
in  the  case  of  Bighy  v.  Bennett  (2),  and  that  view  has  been  fol- 
lowed by  the  judgment  of  Mr.  Justice  Chitttj  in  the  recent  case 
of  Beddington  v.  Atlee  (3). 

]^ow  if  it  is  an  obligation  which  arises  from  such  an  implica- 
tion, it  must  be  measured  by  all  the  surrounding  circumstances. 
The  presumption  that  arises  in  favour  of  the  ordinary  measure 
can  be  rebutted  by  shewing  that  the  circumstances  are  not 
ordinary  circumstances,  or,  to  speak  more  accurately,  it  is  not  a 
case  of  rebutting"  a  presumption,  it  is  a  question  of  the  proper 
inference  to  be  drawn  from  a  consideration  of  all  the  facts.  I  do 
not  think  any  hard  and  fast  line  can  be  laid  down  beyond  which 
you  are  not  to  admit  evidence  to  rebut  the  presumption,  or 
rather — as  I  should  prefer  to  say — to  measure  the  implication 
itself.  Here  we  have  some  salient  facts  which  seem  to  me  to 
prove  to  demonstration  that  the  Plaintiffs  are  not  entitled  to 
the  right  which  they  claim.  At  the  time  when  Baniell  took  his 
lease,  or  bargained  for  his  lease,  and  erected  the  house,  he  knew 
perfectly  well  that  houses  were  to  be  built  on  the  opposite  side  of 
Warwick  Passage.  He  confesses  it.  It  did  not  cross  his  mind,  as 
I  read  the  evidence,  that  there  would  be  any  limitation  upon  the 
legal  power  of  the  corporation  to  build  houses  on  the  opposite 
side  of  Warwick  Passage.  He  knew  they  were  going  to  build 
there.  He  knew  perfectly  well  that  if  they  once  built  houses 
above  the  level  of  the  house  that  was  then  in  existence,  or  above 
the  level  of  his  own  lights,  there  must  be  some  interference  with 
his  lights ;  there  was  no  stipulation  made  as  to  how  high  they 
were  to  run  up  the  houses ;  and,  therefore,  either  they  were  not 
to  build  at  all,  or  there-  was  to  be  some  danger  of  his  lights 
being  interfered  with.     What  was  the  protection  under  such 

(1)  2  Macq.  449.  (2)  21  Ch.  D.  559. 

(3)  35  Ch.  D.  317. 
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0.  A.  circumstances  to  which  he  looked  ?  I  think  he  looked  to  the 
1888  protection  of  the  width  of  the  passage.  That  there  was  a  nego- 
Birmingham,  tiation  about  the  width  of  the  passage  we  know,  and  ultimately 
the  width  of  the  passage  was  fixed  at  twenty  feet.  That  was  the 
protection  which  he  got ;  that  was  the  measure  of  the  right  to 
light  which  went  as  a  necessary  concomitant  of  the  position  of 
the  parties  under  the  grant.  If  you  do  not  draw  the  line  there, 
I  do  not  know  where  to  draw  it.  Sir  Horace  JDavey  felt,  I  am 
satisfied,  that  difficulty  himself,  and  fell  back  upon  the  position 
that  he  was  entitled  to  all  the  lights  that  ancient  windows  would 
be  entitled  to.  As  I  said  a  few  minutes  ago,  I  do  not  think  in  any 
view  that  that  is  a  true  measure  of  what  a  house  would  be  entitled 
to  under  the  doctrine  that  a  vendor  must  not  derogate  from  his 
own  grant ;  but  whether  it  is  or  not,  it  is  inconsistent  with  the 
conclusion  that  all  the  parties  here  knew  and  intended  that 
there  should  be  buildings  on  the  opposite  side  of  Warwich 
Passage-,  and  that  the  parties,  when  they  negotiated  for  this 
grant,  left  the  height  of  these  buildings  undefined.  If  Darnell 
had  desired  to  protect  himself  further  than  by  the  width  of  the 
passage,  in  my  opinion  he  ought  to  have  done  so  expressly, 
because  no  implication  in  his  favour  beyond  that  which  arises 
from  the  width  of  the  passage  seems  to  me  to  arise  in  this  case. 

I  will  not  say  what  would  be  the  case  if  the  light  had  been 
absolutely  destroyed.  As  the  Lord  Justice  Cotton  has  reserved 
that  point  for  consideration,  I  do  not  desire  to  express  any 
opinion  definitely  one  way  or  the  other  upon  it.  But  that  is  not 
the  case  here ;  and  in  the  present  case  I  think  the  measure  of 
the  rights  is  that  which  I  have  stated. 


Solicitors  for  the  Plaintiffs:  Field,  Boscoe,  &  Co.,  agents  for 
Barloiv,  Smith  &  Pinsenf,  Birmingham. 

Solicitors  for  the  Defendant:  Burton,  Yeates,  &  Co.,  agents 
for  W.  8.  Allen  &  Edge,  Birmingham. 

M.  W. 
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[1886    T.    1857.]  AjriU^. 

Practice — Married  Wom^n  suing  hy  Next  Friend — Security  for  Costs. 

A  married  woman  by  her  next  friend  took  out  an  originating  summons 
for  administration  of  a  testator's  estate,  upon  which  an  order  was  made 
without  prejudice  to  any  application  by  the  Defendants  as  to  security  for 
costs.  The  Defendants  applied,  and,  on  the  ground  that  the  next  friend 
was  not  a  person  of  substance,  an  order  was  made  staying  proceedings  till 
the  Plaintiff  had  given  security  for  costs.  The  Plaintiff  appealed  on  the 
ground  that  a  married  woman  could  not  be  ordered  to  find  security  for 
costs : — 

Held,  that  although  a  married  woman  suing  alone  cannot  be  ordered  to 
find  security  for  costs  on  the  ground  of  poverty,  security  had  rightly  been 
ordered  in  the  present  case,  since  the  next  friend  alone  was  liable  for  them, 
and  that  the  Plaintiff  after  obtaining  a  judgment  by  her  next  friend  was 
too  late  to  claim  to  sue  alone. 

Mes  .  STEVENS,  a  married  woman  who  was  entitled  under 
the  will  of  her  father,  who  died  in  1860,  to  a  life  interest  in  one- 
sixth  of  his  residuary  estate,  took  out  in  1886,  an  originating 
summons,  by  William  Bobertson  her  next  friend,  for  the  administra- 
tion of  the  testator's  real  and  personal  estate.  The  summons 
was  adjourned  into  Court,  and  on  the  9th  of  J une,  1887,  Mr.  Justice 
Stirling  directed  (1)  an  inquiry  what  amount  was  due  to  the 
testator  at  his  death  from  the  firm  of  which  he  had  been  a 
member,  and  (2),  an  inquiry  under  what  circumstances  a  certain 
mortgage  had  been  retained  by  the  executors,  and  under  what 
circumstances  two  specified  sums  were  paid  or  applied  in  respect 
thereof.  Further  consideration  was  adjourned  without  prejudice 
to  the  Defendants  being  at  liberty  to  apply  as  to  security  for 
costs. 

On  the  5th  of  March,  1888,  the  Defendants  applied  for  security 
for  costs  on  the  ground  that  Bobertson,  the  next  friend,  was  in 
poor  circumstances,  and  an  order  was  made  by  Mr.  Justice  Stirling 
in  Chambers,  that  the  Plaintiff  should  procure  some  sufficient 
person  on  her  behalf  to  give  security  to  the  Defendants  by  bond 
in  the  penalty  of  £50,  conditioned  to  answer  costs  if  ordered  to  be 
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paid  by  the  Plaintiff,  or  to  pay  into  Court  £50,  and  in  the  mean- 
time proceedings  were  stayed. 

The  Plaintiff  appealed  from  this  order,  her  next  friend  not  being 
named  in  the  notice  of  appeal. 

MacClymont,  for  the  Appellant : 

I  submit  that  there  is  no  jurisdiction  to  order  a  feme  covert  to 
find  security  for  costs.  She  is  now  under  the  Married  Women^s 
Property  Act,  1882,  in  the  same  position  as  any  other  litigant,  and 
cannot  be  ordered  to  give  security  because  she  is  poor:  In  re 
Isaac  (1).  In  that  case  there  was  no  next  friend.  In  the  pre- 
sent case  there  is  a  next  friend,  but  that  makes  no  difference : 
Martano  v.  Mann  (2) ;  Severance  v.  Civil  Service  Supply  Associa- 
tion (3) ;  the  next  friend  would  be  struck  out  if  an  application  for 
that  purpose  was  made.  In  Martano  v.  Mann  the  feme  covert  did 
not  stand  in  so  good  a  position  as  here,  for  in  the  present  case  an 
order  has  been  made  on  the  summons,  so  that  the  Plaintiff  is, 
prima  facie,  in  the  right. 


Methold,  contra. 


Cotton,  L.J. : — 

I  am  of  opinion  that  this  is  a  case  in  which  security  for  costs 
ought  to  be  given.  As  the  married  woman  is  suing  by  her  next 
friend,  perhaps  the  order  ought  to  have  been  that  the  next  friend 
should  give  security,  but  that  objection  is  not  taken  before  us. 
We  have  decided  that  if  a  married  woman  sues  alone  she  cannot 
be  ordered  to  give  security  for  costs  on  the  ground  of  poverty, 
but  in  the  present  case  the  Plaintiff  is  not  suing  alone,  she  sues 
by  her  next  friend.  Kow  when  a  married  woman  sues  by  a  next 
friend  the  next  friend  alone  is  liable  for  costs,  and  though  she 
may  have  separate  property  as  to  which  she  is  not  restrained 
from  anticipation,  it  cannot  be  made  liable.  I  give  no  opinion 
on  the  question  whether,  where  a  married  woman  who  could 
sue  alone  sues  by  a  next  friend,  a  decree  ought  to  be  made. 
She  chose  that  form  of  suit,  she  did  not  apply  to  amend  her 

(1)  30  Ch.  D.  418.  (2)  14  Ch.  D.  419. 

(3)  48  L.  T.  (N.S.)  485. 
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summons,  and  after  she  has  obtained  an  order  by  her  next  friend 
it  is  too  late  for  her  to  say  that  she  ought  to  be  at  liberty  to  pro- 
ceed without  one.  The  next  friend  not  being  a  person  of  sub- 
stance, I  am  of  opinion  that  security  for  costs  was  rightly 
ordered. 

Fky  and  Lopes,  L.JJ.,  concurred. 
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Solicitors  for  Plaintiff:  Belfrage  &  Co. 
Solicitors  for  Defendants :  HieTcin  &  Fox, 


H.  C.  J. 


In  re  STOCKEN.  OA. 
JONES  V.  HAWKINS.  {i? 

NOKTH,  J. 

[1887    S.    323.]  March 


Practice — Administration  Order — Discretion  of  Court — Direction  hy  Testator 
that  his  Executors  shall  commence  Administration  Action  — Bules  of 
Supreme  Court,  1883,  Order  lv.,  r.  10. 

A  direction  by  a  testator  that  his  executors  shall  take  proceedings  to 
have  his  estate  administered  by  the  Court,  does  not  deprive  the  Court  of  its 
discretion  to  refuse  to  make  an  order  for  administration ;  but  weight  ought 
to  be  given  to  such  a  direction  in  considering  whether  the  order  shall  be 
made. 

Where  such  a  direction  had  been  given,  an  order  was  made  in  Chambers, 
on  the  application  of  one  of  the  executors,  more  than  a  year  after  the  death 
of  the  testator,  declaring  that  the  estate  ought  to  be  administered  by  the 
Court,  and  directing  an  inquiry  of  what  the  estate  then  consisted.  The 
Defendants  (the  other  executor  and  a  party  beneficially  interested)  moved 
to  discharge  this  order,  on  the  ground  that  an  order  for  administration  was 
unnecessary,  and  would  cause  great  and  useless  expense.  North,  J.,  refused 
to  discharge  the  order,  and  his  decision  was  affirmed  by  the  Court  of  Appeal, 
who  expressed  their  approval  of  the  limited  form  in  which  the  order  was 
made. 

Motion  to  discharge  an  order  made  in  Chambers  upon  an 
originating  summons  for  the  administration  of  the  estate  of 
Frederick  Stochen,  deceased. 

Frederick  Stocken,  by  his  will  dated  the  9th  of  November,  1881, 
appointed  T.  B.  Jones  and  his  (the  testator's)  daughter,  Elizabeth 
M.  M.  Hawkins  (a  widow)  executor  and  executrix,  and  trustees  of 

Z  2  1 
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his  will.  And,  after  bequeathing  specific  and  pecuniary  legacies 
and  annuities,  including  a  bequest  of  £200  a  year  to  each  of  his 
three  grandchildren  (the  children  of  Mrs.  HawMns)  during  the 
joint  lives  of  Mrs.  Hawkins  and  each  respective  grandchild,  he 
directed  his  trustees  to  pay  the  residue  of  the  income  of  his 
estate  to  Mrs.  Haivhins  during  her  life,  for  her  separate  use  with- 
out power  of  anticipation,  and  after  her  death  to  hold  the  trust 
funds  on  trust  for  the  three  grandchildren  and  their  issue  as 
therein  mentioned.  At  the  end  of  the  testator's  will  was  the 
following  clause  :  "  I  direct  my  said  trustees  or  trustee  within 
two  calendar  months  after  my  death  to  commence  an  action  in 
the  Chancery  Division  of  the  High  Court  of  Justice  for  the  ad- 
ministration of  my  real  and  personal  estate  ;  but,  notwithstanding 
the  foregoing  direction  and  the  institution  of  any  action,  I 
authorize  my  said  trustees  or  trustee  to  pay  the  several  pecuniary 
legacies  hereinbefore  or  by  any  codicil  hereto  given,  as  and  when 
they,  or  he,  or  she,  shall  think  fit ;  and  to  realize  my  said  business 
as  and  when  they,  or  he,  or  she,  shall  think  fit,  without  being 
liable  for  any  loss  that  may  be  occasioned  by  means  of  such  pay- 
ment or  sale  being  made  otherwise  than  under  the  direction  of 
the  Court." 

The  testator  died  on  the  3rd  of  November,  1886.  On  the 
22nd  of  January,  1887,  T.  B,  Jones  and  Mrs.  HawMns  took  out 
an  originating  summons  against  one  of  the  children  of  Mrs.  Haw- 
Jcins  as  Defendant,  asking  for  the  direction  of  the  Court  under 
Order  LV.,  rule  8  (e),  whether  the  Plaintiffs  were  bound  to  com- 
mence an  administration  action,  and,  if  they  were  so  bound,  then 
to  have  the  estate  of  the  testator  administered  by  and  under  the 
direction  of  the  Court.  This  summons  was  subsequently  amended 
by  making  Mrs.  HawMns  a  Defendant  instead  of  a  Plaintiff. 

On  the  27th  of  February,  1888,  an  order  was  made  in  Chambers 
to  the  following  effect.  Declare  that  the  estate  of  the  testator 
ought  to  be  administered  under  the  direction  of  the  Coifrt,  and 
order  the  same  accordingly.  Direct  an  inquiry  "  of  what  the 
property  now  subject  to  the  trusts  of  the  will  consists."  And  the 
Plaintiff,  by  his  solicitors,  desiring  that  the  leaseholds  belong- 
ing to  the  testator's  estate  should  be  converted,  it  was  ordered 
that  the  trustees  should  be  at  liberty  to  lay  proposals  before  the 
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Judge  for  such  conversion,  and  should  be  at  liberty  to  apply  to 
the  Court  for  such  further  accounts  and  inquiries  as  might  be 
deemed  necessary,  and  also  to  apply  to  the  Judge  in  Chambers 
on  the  answer  to  the  above  inquiry  being  certified,  and  generally 
as  they  might  be  advised. 

The  Defendants  moved  that  this  order  might  be  discharged, 
and  that  instead  thereof  the  Court  might  declare  that  the  trustees 
were  not  bound  to  commence  an  administration  action. 

The  motion  was  heard  before  Mr.  Justice  North  on  the  26th  of 
March,  1888. 

Herbert  Lake,  for  the  Defendants : — 

The  direction  of  the  testator  to  the  trustees  to  commence  an 
■administration  action  is  not  imperative.  At  any  rate  it  is  not 
obligatory  on  the  Court.  The  Court  will  deal  with  the  case  just 
as  if  there  were  no  such  direction  in  the  will. 

Having  regard  to  the  large  discretion  given  by  the  testator  to 
the  trustees,  an  administration  order  is  entirely  unnecessary. 

C.  T,  Simjpson,  for  the  Plaintiff : — 

I  submit  the  matter  to  the  Court.  The  direction  in  the  will 
is  imperative  in  its  terms. 

NOKTH,  J. : — 

I  am  quite  satisfied  that  the  order  which  I  made  in  Chambers 
is  right.  Under  the  old  practice  great  expense  was  caused  by 
the  necessity  of  obtaining  a  full  decree  in  an  administration 
action,  where  there  were  really  only  one  or  two  minor  points 
which  required  judicial  decision.  The  object  of  rule  10  of 
Order  Lv.  was  to  put  an  end  to  this  crying  evil,  and  it  gives 
the  Judge  a  discretion  to  make  either  a  full  administration 
order,  or  what  I  may  call  a  partial  administration  order.  In  the 
present  case  the  testator's  direction  to  his  trustees  to  commence 
ain  administration  action  is  clear.  It  has  been  argued  that  he 
cannot  have  intended  this  direction  to  be  imperative,  having 
Tegard  to  the  wide  discretion  which  he  has  given  to  the  trustees 
by  the  words  which  follow.  I  think  it  is  clear  that,  notwithstand- 
ing that  direction,  he  did  intend  that  an  administration  decree 
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North,  J. 


I  was  told  that  tbe  Defendants  objected  to  the 

But  it  seems 

to  me  that  in  all  probability  that  is  the  precise  thing  which  the 
testator  intended  as  the  effect  of  an  administration  decree. 
Looking  at  the  fact  that  he  did  not  intend  to  control  the  discre- 
tion of  his  trustees  and  executors  as  to  some  matters,  I  cannot 
but  think  that,  for  some  reasons  of  his  own,  he  did  desire  that  the 
infants  should  become  wards  of  Court.  Under  these  circumstances, 
I  think  that  it  was  the  duty  of  the  trustees  to  comply  with  his 
direction,  and  I  think  I  am  bound  to  give  effect  to  it  in  some 
way.  But  at  the  same  time  I  ought  to  limit  the  expense  as  much 
as  is  possible.  I  do  not  think  that  the  making  of  an  administra- 
tion order  necessarily  involves  going  through  all  the  details  of 
an  administration  suit.  It  ought  to  be  reduced  to  the  smallest 
possible  limits.  The  inquiry  of  what  the  property  now  subject 
to  the  trusts  of  the  will  consists  is  a  proper  one  to  direct.  It 
will  cause  very  little  expense ;  an  affidavit  by  the  executors  will 
be  sufficient,  unless  their  affidavit  should  involve  further  in- 
quiries. When  infants  are  to  be  wards  of  Court,  it  is  right  that 
the  Court  should  have  before  it  some  information  of  what  the 
property  in  which  they  are  interested  consists.  The  other  in- 
quiry, which  in  Chambers  I  was  requested  to  direct,  stands  in  a 
different  position.  The  testator  intended  that  his  trustees  should 
have  some  discretion  as  to  the  realization  of  his  estate,  and,  if 
the  trustees  are  now  both  agreed  that  such  an  inquiry  is  not  at 
present  required,  I  am  quite  willing  either  to  omit  it,  or  to 
direct  that  it  shall  not  be  prosecuted  until  further  order.  But, 
in  making  an  order  for  the  administration  of  the  estate,  I  am 
doing  simply  that  which  the  testator  intended,  and  I  think  I  am 
bound  to  do  it  for  the  purpose  of  making  the  infants  wards  of 
Court.  Subject  to  that,  I  will  take  care  to  limit  the  expense  as 
much  as  possible. 

W.  L.  0. 


C.  A.         The  Defendants  appealed  from  this  decision,  and  the  appeal 
i?^as  heard  on  the  18th  of  April,  1888. 


Jme,  Q.C.,  and  Herbert  Lake,  for  the  appeal : — 

The  Court  has,  under  Order  LV.,  r.  10,  a  discretion  to  refuse  to 
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make  an  administration  order,  and  this  discretion  cannot  be  taken 
away  by  any  direction  given  by  a  testator.  There  is  no  sugges- 
tion of  anything  which  makes  an  administration  order  desirable. 
Mr.  Justice  North  thought  that  the  testator  intended  his  grand- 
children to  be  wards  of  Court,  but  the  expenses  of  their  being 
so  will  in  the  long  run  be  yery  heavy,  and  it  is  most  desirable  to 
avoid  them.  If  this  decision  is  upheld,  it  will  make  it  a  common 
form  in  wills  to  direct  proceedings  to  be  taken  to  administer  the 
estate  in  Court. 
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G.  T.  Simpson,  contra,  was  not  called  upon. 


Cotton,  L.J. : — 

This  is  an  appeal  from  an  order  made  on  an  originating  sum- 
mons for  administering  the  estate  of  the  testator,  but  limiting 
the  administration  so  that  no  unnecessary  expense  should  be 
caused.  The  only  direction  given,  ifter  the  general  direction 
that  the  estate  be  administered,  is  the  directing  an  inquiry  of 
what  the  estate  consists.  In  my  opinion  we  ought  not  to  inter- 
fere with  that  order.  Undoubtedly  the  direction  contained  in 
the  will  of  the  testator  does  not  make  it  imperative  on  the  Court 
to  make  an  order  for  administration.  But  in  my  opinion  such  a 
direction  ought  to  be  considered  by  a  Judge  when  an  originating 
summons  for  administration  comes  before  him.  I  think  it  was 
the  duty  of  the  trustees,  having  regard  to  that  direction,  to  com- 
mence proceedings  for  administering  the  estate  in  the  Chancery 
Division,  and  I  should  say  that  the  testator  did  not  mean  only 
that  proceedings  should  be  originated,  but  that  the  executors 
should,  if  they  could,  get  a  decree  for  administration. 

Then  that  being  so,  can  we  say  that  the  order  under  appeal 
was  wrong?  It  is  true  that  the  Court  has  a  discretion  not  to 
grant  a  decree  unless  the  circumstances  of  the  case  are  such  as  to 
make  it  desirable.  Here  the  testator  directs  that  proceedings 
shall  be  taken  for  administering  the  estate  in  the  Court  of 
Chancery,  and  he  must  be  supposed  to  have  intended  all  the 
consequences  of  an  administration.  It  may  have  been  that  he 
desired  that  the  amount  of  his  estate  should  be  definitely  ascer- 
tained and  fixed,  not  merely  by  the  account  of  the  executors,  but 
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by  some  judicial  proceedings,  or  he  may  have  thought  it  right 
to  obtain  for  his  granddaughters  the  protection  afforded  to  wards 
of  Court.  I  think,  therefore,  that  it  was  not  wrong  in  the  learned 
Judge  to  make  such  a  limited  administration  decree  as  he  has 
done,  which  will  answer  both  the  purposes  which  have  been 
suggested  as  probably  present  to  the  testator's  mind.  We  cannot 
differ  from  the  learned  Judge  in  the  Court  below. 

Fey,  L.J. 

I  am  of  the  same  opinion,  and  only  desire  to  make  one  obser- 
vation, and  that  is  with  regard  to  the  remark  which  was  made, 
that  the  result  of  this  decision  will  be  to  make  the  introduction 
of  a  clause  of  this  sort  a  common  practice.  If  any  person,  without 
express  authority  or  direction  from  a  testator,  introduces  any 
such  clause  into  a  will,  all  I  can  say  is  that  he  will  be  guilty  of  a 
grave  dereliction  of  duty. 

Lopes,  L.J. : — 

I  entirely  agree,  and  I  only  wish  to  add  this,  that  in  my 
opinion  the  wish  of  the  testator  himself  cannot  make  it  impera- 
tive upon  the  Court  to  make  an  administration  order,  but 
considerable  weight  ought  to  be  given  to  his  expression  of  such 
a  wish. 

Solicitors  :  Lajce,  Beaumont,  &  Lake ;  Joseph  Flashitt. 
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UNION  ELECTRICAL  POWER  AND  LICET  COMPANY      c.  A. 
V.  ELECTRICAL  STORAGE  COMPANY. 

[1887    U.    443.]  NORTH,  J. 

Nov.  25. 

Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  <&  47  Vict.  c.  57),  s.  32—       ^  ^ 

Ohjections  to  Patent — Particidars  of  Ohjection — Discovery. 

Avril  18 

The  Plaintiffs  brought  an  action  to  restrain  the  Defendants,  who  were  ^ 
holders  of  various  patents  for  electric  accumulators,  from  threatening  the 
Plaintiffs'  customers  with  legal  proceedings  for  infringement,  and  by  their 
statement  of  claim  alleged  that  the  Defendants'  patents  were  invalid.  No 
specific  statement  had  been  made  by  the  Defendants  which  patents  they 
alleged  to  be  infringed.  The  Defendants,  who  had  not  delivered  a  defence, 
applied  for  particulars  of  objections.  North,  J.,  ordered  the  Plaintiffs  to 
deliver  particulars  of  objections  within  a  limited  time  after  the  Defendants 
had  given  to  the  Plaintiffs  a  list  of  the  patents  on  which  the  Defendants 
intended  to  rely.  The  Defendants  appealed,  asking  for  an  unconditional 
order  on  the  Plaintiffs  to  deliver  objections  : — 

Beld,  that  the  order  under  appeal  was  right,  but  that  the  Defendants 
ought  also  to  state  that  they  relied  on  no  other  patents  than  those  in  the 
list,  and  that  the  Plaintiffs  ought  to  undertake,  when  the  list  had  been 
delivered,  to  amend  their  statement  of  claim  so  as  to  define  the  patents 
the  validity  of  which  they  disputed. 

This  was  an  action  brought  under  the  32nd  section  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883,  to  restrain  the 
Defendant  company  from  threatening  the  Plaintiffs'  customers 
or  others  with  legal  proceedings  in  respect  of  electrical  batteries 
manufactured  by  the  Plaintiff  company. 

The  statement  of  claim  alleged  that  the  Plaintiff  company 
were  incorporated  in  December,  1886,  and  were  advertised  in  the 
Standard  newspaper  as  owners  of  letters  patent  for  the  construc- 
tion of  secondary  batteries  or  accumulators  of  electricity ;  and 
that  the  Defendant  company  caused  to  be  inserted  in  a  number 
of  the  Standard  immediately  below  the  Plaintiffs'  advertisement 
the  following  advertisement : — 

"  Secondary  Batteries. — Notice. — The  Electrical  Power  Storage 
Company,  Limited,  of  4,  Great  Winchester  Street,  London,  E.G., 
owns  the  letters  patent  granted  to  Faure,  Sellon,  Swan,  and 
others,  for  the  construction  of  secondary  batteries  or  electrical 
accumulators. 
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0.  A.         "  The  batteries  manufactured  by  this  company,  and  known  as 
1888       the      P.  8,,  are  now  supplied  to  all  the  chief  firms  and  com- 
Union  Elec-  panics  who  undertake  electric  light  installations,  and  are  recog- 
™nd^]5ght^  nised  as  being  the  only  reliable,  durable,  and  economical  form 
Company    of  electrical  accumulator. 

Electeical  "  Under  the  patents  owned  by  this  company  is  claimed  (amongst 
Company,  other  points)  the  employment  of  spongy  metallic  lead  and  of 
~"  salts  or  oxides  of  lead,  or  admixtures  thereof,  in  whatever  way 
produced,  or  in  whatever  way  attached  to  metallic  connections, 
plates,  girds,  supports,  or  conductors,  or  packed  in,  or  between, 
or  connected  with,  or  in  any  way  applied  to,  any  form  of  metallic 
lead,  and  the  employment  of  perforated,  interstical,  corrugated, 
grooved,  roughened,  cellular,  or  indented,  lead  plates  or  attach- 
ments of  whatever  shape,  for  such  purposes ;  as  also  the  use  of 
non-oxidizable  frames,  supports,  or  edgings,  with  or  without  con- 
ductors of  platinum  or  other  metal,  for  solid  peroxide  or  spongy 
metallic  plates. 

"  Notice  is  hereby  given  that  every  manufacturer  or  individual 
user  of  any  secondary  batteries  of  such  construction  or  form 
without  license  from  the  Electrical  Fower  Storage  Company , 
Limited,  renders  himself  responsible  for  such  unlawful  manufac- 
ture or  usC;  and  all  the  consequences  thereof." 

The  statement  of  claim  also  alleged  (par.  3) 

"  Each  and  all  of  the  letters  patent  granted  for  the  construc- 
tion of  secondary  batteries  or  accumulators  of  electricity,  or  for 
improvements  therein,  to  Faure,  Swan,  and  Sellon,  or  any  other 
patentee  who  had  at  that  time  assigned  his  letters  patent  to  the 
Defendant  company,  were  invalid,  and,  as  the  Defendants  well 
knew,  of  no  force  and  effect."  The  claim  went  on  to  state  that 
the  Defendant  company  had  threatened  individuals,  firms,  and 
companies,  and  prevented  their  purchasing  the  Plaintiffs'  appa- 
ratus. As  an  instance,  the  Plaintiffs  stated  a  letter  sent  by 
the  Defendants  in  June,  1887,  to  a  firm  in  London,  who  were 
customers  of  the  Plaintiffs,  as  follows :  "  My  [directors,  hearing 
that  you  have  the  order  for  lighting  the  new  bank  in  Lombard 
Street,  for  Lloyds,  Barnetts,  &  Bosanquefs,  Limited,  and  that  Mr.  Lea, 
of  Birmingham,  is  trying  to  influence  the  accej)tance  of  a  com- 
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pany  called  the  '  Union/  we  think  it  only  right  t'o  let  you  know      0.  A. 
that  when  that  company  was  attempted  to  be  floated,  we  served  its  1888 
directors  with  a  notice  that  their  batteries  were  an  infringement  unioTelec- 
of  patents  held  by  the  Electrical  Power  Storage  Company,  Limited.  '^^^^^^l^^J^^* 
If  therefore  the  '  Union  '  company  should  effect  the  installation  Company 
for  electric  light  for  the  new  bank,  we  should  be  compelled  to  electeioal 
a]3ply  for  an  injunction,  and  it  would  be  very  much  against  the  company. 
wish  of  this  company  to  interfere  in  any  way  with  work  done  for 

yoxi." 

The  Plaintiffs  claimed  an  injunction  to  restrain  the  Defendants 
from  threatening  any  customers  of  the  Plaintiffs,  or  any  other 
person,  with  legal  proceedings  in  respect  of  any  manufacture, 
use,  sale,  exhibition,  or  offering  for  sale  or  purchase  of  electrical 
batteries  manufactured  by  the  Plaintiffs,  constructed  in  the 
manner  alleged  by  the  Defendants  to  be  an  infringement  of  the 
letters  patent  mentioned  in  the  above  advertisement. 

The  Defendants  applied  inter  alia  for  particulars  of  objections 
to  their  letters  patent,  and  the  Chief  Clerk  of  Mr.  Justice  North 
made  an  order  as  follows  :  "  Upon  the  Defendants  giving  to  the 
Plaintiffs  on  oath  a  list  of  letters  patent  upon  which  they  intend 
to  rely,  it  is  ordered  that  the  Plaintiffs  do,  within  three  weeks 
after  the  giving  of  such  list  of  letters  patent  as  aforesaid,  deliver 
to  the  Defendants  particulars  in  writing  of  the  objections  which 
the  Plaintiffs  propose  to  make  at  the  trial  of  this  action  to  the 
validity  of  the  letters  patent  to  appear  in  such  list  as  aforesaid." 
The  time  for  delivering  defence  was  extended  to  ten  days  after 
the  delivery  of  particulars  by  the  Plaintiffs. 

The  Defendants  gave  notice  of  motion  before  Mr.  Justice 
North,  that  the  portion  of  the  order  which  is  set  out  above 
verbatim  might  be  discharged,  and  that  the  Plaintiffs  might  be 
ordered  within  three  weeks  to  deliver  to  the  Defendants  par- 
ticulars in  writing  of  the  objections  which  the  Plaintiffs  pro- 
posed to  make  at  the  trial  of  the  action  to  the  validity  of  the 
letters  patent  in  respect  of  which  the  threats  were  in  the  state- 
ment of  claim  alleged  to  have  been  made. 

The  motion  was  heard  before  Mr.  Justice  North  on  the  25th  of 
November,  1887. 
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0.  A.         J.  C.  Graham,  for  the  Defendants : — 

The  Plaintiffs  complain  of  a  libel :  it  is  for  them  to  say  how 
Union  Elec-  they  are  hurt,  they  have  to  make  out  their  case  ;  they  impeach 
TuicAL^^owER       Dcfendauts'  patents,  and  it  is  for  them  to  specify  which 
patents  they  intend  to  impeach ;  it  will  be  in  issue  in  respect  of 
Electeioal  what  patents  the  threats  were  made.    It  mierht  be  treated  as  an 
Company,   admission  by  the  Defendants  that  threats  have  been  made  in 
respect  of  the  specified  patents. 

Boger  W,  Wallace,  for  the  Plaintiffs  : — 

The  Defendants  have  made  threats  in  respect  of  undefined 
patents.  The  Plaintiffs  are  entitled  to  discovery  of  which  those 
patents  are,  and  that  discovery  is  necessary  before  they  can 
give  the  particulars  of  objections  required  of  them:  Wren  v. 
WeUd  (1). 

Graham,  in  reply. 
NOKTH,  J. : — 

I  think  the  order  made  in  Chambers  is  right.  I  am  glad 
to  find  there  is  a  case  Wren  v.  Weild,  not  mentioned  to  me  in 
Chambers,  so  near  the  present.  I  think  the  order  must  stand 
subject  to  this,  that  the  statement  to  be  made  by  the  Defendants 
is  not  to  be  treated  as  an  admission  that  threats  have  been  made 
in  respect  of  the  specified  patents ;  and  there  is  no  reason  why 
the  statement  should  be  on  oath. 

The  order  was  accordingly  varied  by  omitting  the  words  "  on 
oath,"  and  in  other  respects  was  affirmed. 

D.  P. 

G  A.  The  Defendants  gave  a  notice  of  appeal  to  the  same  effect  as 
the  notice  of  motion  before  Mr.  Justice  North,  and  the  appeal 
was  heard  on  the  18th  of  April,  1888. 

Moulton,  Q.C.,  and  /.  C,  Graham,  for  the  Appellants : — 

The  Plaintiffs  do  not  by  their  statement  of  claim  allege  that 
their  batteries  are  not  infringements  if  the  Defendants'  patents 
(1)  Law  Eep.  4  Q.  B.  213. 
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are  valid.    It  is  a  matter  of  course  that  particulars  of  objections      0.  A. 

should  be  given,  as  the  Plaintiffs  dispute  some  of  our  patents.  1888 

We  do  not  admit  that  any  of  our  patents  are  invalid,  and  the  Union  Elec- 

Plaintiffs  ought  to  shew  which  of  them  they  seek  to  impeach.  '^and^Ight  ^ 

They  are  complaining  of  a  libel,  and  the  burden  of  proof  is  on  Company 

Electeioa] 
Storage 
Company. 


them.  Electeioal 

Storage 


Boger  W.  Wallace,  for  the  Plaintiffs  : — 

[Cotton,  L.J. : — Do  you  object  to  amending  the  8rd  paragraph 
of  the  statement  of  claim,  when  the  Defendants  have  stated  on 
w^hat  patents  they  rely,  so  as  to  shew  which  particular  patents 
you  allege  to  be  invalid  ?] 

We  are  ready  to  undertake  to  do  so.  The  allegations  in  the 
advertisement  and  in  the  Defendants'  letter  were  so  vague  that 
it  was  impossible  to  frame  paragraph  3  more  definitely. 

[He  was  not  further  called  upon.] 

Cotton,  L.J. : — 

This  is  an  appeal  by  the  Defendants  from  an  order  of  Mr. 
Justice  North.  The  action  is  brought  under  sect.  82  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883.  The  Plaintiffs 
say  :  We  have  started  a  business  and  the  Defendants  threaten 
those  who  deal  with  us  with  legal  proceedings,  on  the  ground 
that  we  are  infringing  the  Defendants'  patents.  We  say  that  the 
Defendants  have  no  rights  under  those  patents,  for  they  are 
invalid."  The  Defendants  apply  for  particulars  of  objections  to 
the  patents.  The  Judge  has  said:  "I  should  like  first  to  know 
on  what  patents  you  rely  as  justifying  your  advertisements  and 
threats."  That  seems  to  me  to  be  right.  Let  the  Defendants 
say  by  what  patents  they  justify  their  threats,  and  the  Plaintiffs 
then  will  confine  their  objections  to  those  patents  or  some  of 
them.  The  Defendants'  advertisement  and  letter  are  framed  in 
a  vague  way,  so  as  to  justify  the  vagueness  of  the  3rd  paragraph 
of  the  statement  of  claim.  Mr.  Moulton  said  he  should  be  put  in 
great  difficulty,  for  that  if  the  objections  applied  to  all  the 
Defendants'  patents  he  would  have  to  put  in  a  defence  putting 
the  validity  of  them  all  in  issue.  That  is  not  what  the  Plaintiffs 
wish,  and  they  are  willing,  when  the  Defendants  have  stated  on 
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0.  A.      what  patents  they  rely,  to  alter  the  statement  of  claim  so  as  to 

put  in  issue  the  validity  of  those  patents  only.    The  Defendants 

Union  Elec-  ought  to  state  not  only  on  which  patents  they  rely,  but  that  they 

^^D^jiGm^^  ^ely  on  no  others.    The  appeal  will  therefore  be  dismissed,  the 

Company    Plaintiffs  giving  an  undertaking  to  amend  in  the  way  I  have 

Electkical  mentioned  ;  but  as  this  was  not  asked  for  below  it  will  make  no 
Stoeage 

Company,    difference  as  to  the  costs  of  the  appeal. 

Fey  and  Lopes,  L.JJ.,  concurred,  i 

Solicitors  for  Plaintiffs :  LinJcIater,  Hackwood,  Addison^  &  Brown. 
Solicitors  for  Defendants :  Benshaws. 

H.  C.  J. 


April  25. 


O.A.  MAESHALL  v.  MAKSHALL. 

1888 

Practice — Service  out  of  the  Jurisdiction — Injunction. 

A  summons  by  T.  A.  M.,  a  manufacturer,  resident  in  Scotland,  for  leave 
to  register  a  trade-mark,  was  pending  before  North,  J.,  and  was  opposed 
by  J.  M.,  also  resident  and  carrying  on  a  similar  manufacture  in  Scotland, 
on  tbe  ground  that  the  mark  was  similar  to  one  belonging  to  J.  M,  J.  M. 
applied  for  leave  to  issue  a  writ  against  T.  A.  M.  for  an  injunction  and 
damages,  on  tbe  ground  tbat  T.  A.  M.  was  selling  his  goods  in  England  in 
such  a  way  as  to  lead  the  public  to  believe  that  they  were  J.  M.'s  goods. 
J.  M.  deposed  that  the  same  witnesses  would  be  required  on  the  summons 
and  in  the  action,  and  that  it  would  be  most  convenient  and  would  save 
great  expense  if  the  action  was  brought  in  England,  or  that  the  summons 
and  action  could  be  tried  together  : — 

Held  (affirming  the  decision  of  North,  J.),  that  as  an  injunction  in  Eng- 
land could  only  be  enforced  against  agents  of  T.  A.  M.,  and  not  against 
himself,  leave  ought  not  to  be  given  to  issue  the  writ,  the  matter  being 
one  which  was  better  left  to  the  Courts  of  Scotland. 

This  was  an  application  by  James  Marshall ^  of  Glasgow  (herein- 
after called  the  Plaintiff)  for  leave  to  issue  and  serve  a  writ  out  of 
the  jurisdiction  in  an  action  intended  to  be  brought  by  him 
against  Thomas  Alexander  Marshall,  of  Glasgow  (hereinafter  called 
the  Defendant).  The  Plaintiff  deposed  that  in  1885  he  established 
a  business  as  packer  and  merchant  of  semolina  and  other  pre- 
parations of  wheat.  That  in  the  same  year  he  took  the  Defendant 
into  partnership,  and  the  business  was  carried  on  by  them  at 
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Glasgoiv.    That  in  1885  the  firm  registered  two  trade-marks,  and      0.  A. 
in  1886  a  third.    That  the  firm  became  bankrupt  in  February,  1888 
1887,  and  ultimately  the  trustee  in  bankruptcy  sold  the  goodwill  ,  Marshall 
and  trade-marks  to  the  Plaintiff.    That  on  the  28th  of  March,  Marshall. 

1887,  the  Defendant  applied  to  register  a  trade-mark  for  pre-   

parations  of  wheat,  and  in  October,  1887,  the  Plaintiff  filed  a 
notice  of  opposition.  That  a  summons  had  been  taken  out  before 
North,  J.,  for  leave  to  register  the  trade-mark,  and  the  Plaintiff 
was  advised  that  it  would  be  necessary  to  obtain  the  evidence  of 
expert  witnesses  in  England  to  prove  the  similarity  of  this  trade- 
mark to  the  old  trade-mark  of  the  firm.  That  the  Defendant  was 
selling  in  England  semolina  packed  in  wrappers  and  placed  in 
boxes  almost  identical  with  those  used  by  the  Plaintiff,  and  in 
such  a  manner  offering  his  goods  to  the  public  as  to  deceive  them 
into  the  belief  that  they  were  buying  the  Plaintiff's  goods.  That 
the  Plaintiff  was  extending  his  business  to  England  for  the  sale 
of  semolina  so  packed  as  aforesaid,  and  that  the  same  had  an 
increasing  sale  and  reputation.  That  the  Plaintiff  was  advised 
that  he  was  entitled  to  maintain  an  action  in  England  against 
the  Defendant  for  an  injunction  and  damages,  and  was  desirous 
of  calling  as  witnesses  the  same  persons  as  would  give  evidence 
on  the  hearing  of  the  summons.  That  it  would  be  very  expen- 
sive and  inconvenient  to  take  those  witnesses  to  Scotland  to  give 
evidence  there.  That  the  Plaintiff  was  advised  that  the  hearing  of 
the  summons  and  the  trial  of  the  action  could  most  conveniently 
be  had  at  the  same  time,  so  as  to  make  use  of  the  same  evidence 
in  both  proceedings. 

Mr.  Justice  North  refused  the  application,  which  was  thereupon 
renewed  before  the  Court  of  Appeal  on  the  25th  of  April,  1888. 

Chadivyck  Healey,  for  the  application. 

Cotton,  L.J. : — 

If  an  injunction  were  granted  by  an  English  Court  that  Court 
could  not  enforce  it  against  the  defendant  himself,  but  only 
against  his  servants  and  agents  in  England,  who  are  not  the  per- 
sons primarily  responsible.  On  the  other  hand,  a  Scotch  Court 
could  enforce  its  orders  against  the  defendant  himself,  and  this 
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0.  A.      being  so,  I  think  that  there  is  no  sufficient  reason  for  withdraw- 
1888      ing  the  case  from  the  Scotch  Courts.     The  application  will 
Ma'^all  therefore  be  refused. 

V. 

Marshall.       ^^^^  j^  j  ^  concurred. 

Solicitor:  Salaman. 

H.  C.  J. 


c.  A.  ELLINGTON  v,  CLAEK,  BUNNETT,  Co. 

1888 


April  27. 


[1886    E.  1127.J 
Shorthand  Notes  of  Evidence — Judge's  Notes. 

When  oral  evidence  taken  in  the  Court  below  has  to  be  considered  on 
appeal,  it  is  the  duty  of  the  Appellant  to  apply  to  one  of  the  Judges  of 
the  Court  of  Appeal  through  his  clerk  to  ask  the  Judge  before  whom  the 
evidence  was  taken  to  send  to  the  Court  of  Appeal  a  copy  of  the  Judge's 
notes,  and  if  this  is  not  done  the  appeal  will  be  ordered  to  stand  over  at 
the  expense  of  the  Appellant. 

The  Court  of  Appeal  will  not  allow  a  shorthand  note  of  evidence  taken 
by  a  clerk  of  one  of  the  solicitors  in  the  action  to  be  referred  to. 

In  this  case  shorthand  notes  taken  by  clerks  of  the  solicitors 
in  the  action  of  the  evidence  in  the  Court  below  were  referred 
to  on  the  appeal.  A  copy  of  the  Judge's  notes  had  not  been 
asked  for,  but  their  Lordships  had  the  original  in  Court. 

Cotton,  L.J. : — 

We  wish  it  to  be  understood  that  hereafter  we  shall  not  allow 
shorthand  notes  of  evidence  taken  by  a  clerk  of  one  of  the  solici- 
tors in  the  action  to  be  in  any  way  referred  to.  Such  notes  are 
not  to  be  relied  upon.  I  do  not  suppose  that  the  clerk  would  be 
guilty  of  intentional  dishonesty,  but  it  is  impossible  for  him  to 
help  being  unconsciously  biassed  by  his  wish  that  the  evidence 
should  turn  out  in  a  particular  way.  A  note  by  a  professional 
shorthand  writer,  who  is  independent,  stands  in  a  different 
position.  It  is  the  duty  of  the  Appellant  to  apply  to  one  of  the 
Judges  of  the  Court  of  Appeal  through  his  clerk  to  ask  the 
Judge  from  whom  the  appeal  is  to  send  a  copy  of  his  notes  to 
the  Court  of  Appeal.    It  is  to  be  understood  that*  in  future,  when 
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the  Appellant  has  not  so  applied  for  a  copy  of  the  Judge's  notes,  C.  A. 
we  shall  order  the  appeal  to  stand  over  to  allow  of  the  application  1888 

being  made.  The  Lord  Justice  Frij  suggests,  and  I  agree,  that  Ellington 
this  standing  over  should  be  at  the  expense  of  the  Appellant  if  qJ^^^ 

he  has  not  previously  made  the  application.  Bunnett 

Fky  and  Lopes,  L.J  J.,  concurred. 

Counsel  for  Plaintiffs :  Sir  B.  Webster,  A.G. ;  Moulton,  Q.C. ; 
and  Micldem. 

Counsel  for  Defendants  :  Bicfoy,  Q.C,  and  T.  TerrsU. 

Solicitors  for  Plaintiffs  :  Leonard  dt  Leonard. 
Solicitors  for  Defendants  :  Wetherfield,  Son,  &  Baines. 

11  C.  J. 
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KAY,  J.  HATTEN  V.  EUSSELL. 


18H8 
Jan.  17,  18. 


[1886    H.  4240.] 

Vendor  and  Purchaser — Contract — Conditions  of  Sale — -Completions  Bate  of — 
Interest,  Payment  of — Time  of  Essence  of  Contract — Requisitions — Defect 
of  Title  or  Conveyance — Repudiation — Specific  Performance — Tenant  for 
Life — Power  of  Sale — Trustees  of  Settlement — Notice — Settled  Land  Acts, 
1882  and  1884, 

Where  a  contract  for  sale  between  a  vendor  and  purcliaser  fixes  a  day  for 
completion,  and  provides  that  if  the  purchase  is  not  completed  on  that  day 
the  purchaser  shall  pay  interest  from  that  day  until  completion,  time  is  not 
of  the  essence  of  the  contract  so  as  to  entitle  the  purchaser  immediately  to 
repudiate  the  contract  if,  in  consequence  of  a  defect  of  conveyance  merely 
and  not  of  title,  the  vendor  is  unable  on  his  part  to  complete  the  contract 
on  the  day  fixed.  Where  the  defect  is  simply  one  of  conveyance  and  time 
is  not  of  the  essence  of  the  contract,  the  purchaser  is  not  entitled  to  re- 
pudiate after  the  day  fixed  by  the  contract  for  completion  until  he  has 
given  the  vendor  notice  to  remove  the  defect  within  a  reasonable  time, 
and  the  vendor  has  failed  to  do  so. 

Except  in  a  case  mentioned  in  sect.  15,  a  tenant  for  life  has,  under  the 
Settled  Land  Act,  1882,  an  absolute  power  of  selling  the  settled  land  with- 
out the  consent  or  control  of  the  trustees  of  the  settlement,  unless  they  have 
reason  to  believe  that  any  intended  exercise  of  the  power  is  improper,  in 
;  which  case  they  may  apply  to  the  Court  for  directions  under  sect.  44.  Con- 
sequently, neither  the  fact  that  at  the  time  the  tenant  for  life  enters  into  a 
contract  for  sale  there  are  no  trustees  of  the  settlement  under  the  Act,  nor, 
when  there  are  any,  the  fact  that  no  notice  has  been  given  them  by  the 
tenant  for  life,  under  sect.  45,  sub-sect.  1,  of  his  intention  to  proceed  to  a 
sale,  prevents  his  making  a  statutory  title.  It  is  sufficient  for  the  protec- 
tion of  the  purchaser  if  by  the  time  he  comes  to  complete  there  are 
trustees  under  the  Act  to  whom  he  may  pay  his  purchase-money  if  required 
so  to  do  by  the  tenant  for  life  under  sect.  22,  and  notice  has  been  given 
them  under  sect.  45,  sub-sect.  1 ;  though,  under  sub-sect.  3,  a  purchaser 
dealing  in  good  faith  with  the  tenant  for  life  is  not  concerned  to  inquire 
respecting  the  giving  of  the  notice  :  but,  qusere,  whether  a  purchaser  incurs 
liability  by  completing  his  purchase  with  actual  knowledge  that  no  notice 
has  been  given. 

The  relative  position  and  powers  of  a  tenant  for  life  and  the  trustees  of  a 
settlement  under  the  Settled  Land  Acts,  1882  and  1884,  considered. 

MeS.  CUBTEIS,  widow,  deceased,  by  lier  will,  dated  in  1861, 
devised  all  her  real  estate,  which  included  three  freehold  cottages 
at  Stone,  in  Kent,  to  trustees,  as  to  one  moiety  thereof  to  the  use 
of  her  son,  the  Defendant,  Robert  Bassett  Giirteis,  in  fee  simple, 
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and  as  to  the  other  moiety  thereof  to  the  use  of  the  trustees  in  fee    KAY,  J. 
upon  trust  to  pay  to  or  permit  her  said  son  to  have  the  yearly  1888 
rents  for  his  life,  with  remainders  over.  Hatten 

The  will  contained  no  powers  of  sale  or  otherwise,  except  a 
power  to  appoint  new  trustees. 

On  the  28th  of  July,  1886,  one  Dann,  an  auctioneer,  upon  the 
instructions  of  the  Defendant,  B.  B,  Curteis,  put  up  the  entirety 
of  the  cottages  for  sale  by  auction  as  Lot  5  in  the  printed  par- 
ticulars of  sale  and  subject  to  certain  conditions,  which,  after 
requiring  that  each  purchaser  should  pay  a  deposit  of  10  per 
cent,  on  his  purchase-money  and  sign  an  agreement,  provided  as 
follows  (condition  3)  :  "  The  remainder  of  the  purchase-money  of 
each  lot  shall  be  paid,  and  the  purchase  thereof  shall  be  com- 
pleted on  the  29  th  of  September  next  (1886)  at  the  offices  of  the 
vendors'  solicitors  (naming  them)  ;  and  if  from  any  cause  what- 
ever the  purchase  of  any  lot  shall  not  be  completed  on  that  day, 
the  purchaser  thereof  shall  pay  to  the  vendors  interest  after  the 
rate  of  £5  per  cent,  per  annum  on  the  remainder  of  the  purchase- 
money  from  that  day  until  the  completion  of  the  purchase." 
Condition  7  provided  that :  "  all  objections  and  requisitions  in 
respect  of  title  or  the  abstract  or  particulars,  or  anything  appear- 
ing therein  respectively,  shall  be  stated  in  writing  and  sent  to  the 
vendors'  solicitors  within  fourteen  days  from  the  delivery  of  the 
abstract,  and  all  objections  and  requisitions  not  sent  within  that 
time  shall  be  considered  to  be  waived,  and  in  this  respect  time 
shall  be  of  the  essence  of  the  contract.  If  any  objection  or  requi- 
sition shall  be  made  and  insisted  on  which  the  vendors  shall  be 
unable  or  unwilling  to  remove  or  comply  with,  the  vendors  shall 
be  at  liberty  (notwithstanding  any  intermediate  negotiation  in 
respect  thereof,  or  attempts  to  remove  or  comply  with  the  same) 
by  notice  in  writing  to  the  purchaser  by  whom  such  objection  or 
requisition  shall  be  made,  to  rescind  the  sale,  in  which  case  the 
purchaser  shall  receive  back  the  deposit  without  interest  or  costs, 
but  the  .purchaser  may,  within  seven  days  after  receiving  the 
notice  to  rescind,  withdraw  the  objection  or  requisition,  in  which 
case  the  notice  to  rescind  shall  be  deemed  to  be  withdrawn 
also." 

At  the  sale,  Lot  5  was  knocked  down  to  the  Plaintiff  for  £565, 

2  A2  1 
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KAY,  J.    and  lie  tliereupon  paid  to  Bann,  the  auctioneer,  £56  5s.,  by  way 

1888       of  deposit,  and  signed  a  purchase  contract. 
Hatten        The  receipt  for  the  deposit  purported  to  be  signed  by  JDann  as 
EusIell     ^g^i^t  for  "  the  vendors,"  the  trustees  of  the  will  (naming  them)^ 
  and  Curteis. 

On  the  29th  of  July,  1886,  being  the  day  following  the  sale^ 
the  trustees  received  from  the  Defendant  Curteis  notice  in  writing 
of  his  "  intention  to  sell  that  moiety  of  the  three  cottages  of 
which  he  was  tenant  for  life." 

On  the  12th  of  August,  1886,  the  Defendant  Curteis  delivered 
his  abstract  of  title  to  the  Plaintiff,  and  on  the  25th  of  Augu&t 
the  Plaintiff's  solicitor  wrote  to  the  Defendant's  solicitors :  "  It 
does  not  appear  from  the  abstract  that  there  are  any  trustees  of 
the  will  of  Mrs.  Curteis  within  the  meaning  of  the  Settled  Land 
Act,  1882.  It  further  appears  that  the  notice  required  by  that 
Act  was  not  given  until  after  the  contract  for  sale  was  signed." 

On  the  21st  of  September  the  Defendant  Curteis  s  solicitors 
replied  insisting  that  the  trustees  of  the  will  were  trustees  within 
the  meaning  of  the  Act. 

On  the  2nd  of  October  the  Plaintiff's  solicitor  again  wrote  that  he 
was  advised  there  were  no  trustees  within  the  meaning  of  the  Act. 

On  the  6th  of  October  the  Defendant's  solicitors,  having  been 
in  the  meantime  advised  that  their  contention  was  erroneous, 
took  out  a  summons  in  the  Chancery  Division  for  the  appoint- 
ment of  trustees  of  the  will  for  the  purposes  of  the  Settled  Land 
Acts,  1882  and  1884,  and  gave  notice  to  the  Plaintiff's  solicitor  of 
their  having  done  so. 

The  next  day,  the  7th  of  October,  the  Plaintiff's  solicitor  wrote 
that  the  intended  application  to  the  Court  would  not  remove  his 
objections  to  the  title,  and  that,  in  his  opinion,  the  contract 
should  be  considered  at  an  end,  and  he  asked  for  the  return  of  the 
the  deposit.  On  the  8th  of  October  he  wrote  again:  "As  a  good 
title  has  not  been  shewn,  and  the  day  for  completion  has  passed, 
the  purchase  is  at  an  end."  The  Defendant's  solicitors  replied, 
declining  to  accept  that  view,  and  pointing  out  that  to  meet  the 
Plaintiffs  objection,  they  had  made  an  application  for  the  ap- 
pointment of  trustees  under  the  Acts. 

On  the  11th  of  October  the  Plaintiff'i:  solicitor  wrote  :  "  Neither 
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at  the  date  of  the  contract,  nor  on  the  day  fixed  for  completion,     KAY,  J. 
nor  since,  had  the  proposed  vendor  the  right  or  power  to  sell  1888 
under  statute,  or  otherwise,  and  I  must  decline  to  wait  while  he  uatteit 
obtains  such  right  or  power."  russfil 

On  the  29  th  of  October,  1886,  an  order  was  made  on  the  sum-   

mons  appointing  Alfred  and  Henry  Russell,  the  then  trustees  of 
the  will  of  Mrs.  Curteis,  "  trustees  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Acts,  1882  and  1884."  On  the  same 
day,  the  trustees,  in  writing,  waived  notice  of  the  sale  by  the 
Defendant  Curteis  of  the  moiety  of  the  cottages,  and  Curteis's 
solicitors  gave  the  Plaintiff  notice  of  the  order  and  waiver,  and 
that  he,  Curteis,  was  ready  to  complete. 

Thereupon,  the  Plaintiff,  on  the  3rd  of  IsTovember,  1886,  issued 
the  writ  in  this  action  against  the  trustees,  Curteis,  and  JDann, 
the  auctioneer,  claiming  a  declaration  that  he  was  not  under 
any  liability  to  purchase  Lot  5,  the  return  of  his  deposit,  and 
damages. 

In  his  statement  of  claim  the  Plaintiff  alleged,  as  his  grounds 
of  action,  that  the  will  of  Mrs.  Curteis  contained  no  power  of  sale 
of  the  moiety  of  which  the  Defendant  Curteis  was  tenant  for  life, 
and  that  neither  at  the  date  of  the  auction  nor  on  the  29th  of 
September,  1886,  the  day  fixed  for  completion,  nor  at  the  time  of 
the  Plaintiff  declining  to  proceed  with  the  purchase,  were  there 
any  trustees  for  the  purpose  of  the  Settled  Land  Acts  of  the  seiile- 
ment  created  by  the  will  of  Mrs.  Curteis,  and  accordingly  that  the 
Defendant  Curteis  had  no  title  to  sell  or  convey,  or  to  contract 
to  sell,  the  settled  moiety  of  Lot  5. 

In  his  defence,  the  Defendant  Curteis  insisted  that  there  was 
no  provision  in  the  contract  or  conditions  of  sale  making  time  of 
the  essence  of  the  contract  as  far  as  related  to  the  date  fixed  for 
completion,  and  that  no  notice  had  at  any  time  been  given  by 
the  Plaintiff  making  time  of  the  essence  of  the  contract ;  and  he 
stated  that  ever  since  the  date  of  the  order  of  the  29th  of  Octo- 
ber, 1886,  he  had  been  ready  and  willing  to  complete  the  pur- 
chase. He  accordingly  counter-claimed  for  specific  performance 
of  the  contract  of  the  28th  of  July,  1886,  and  for  payment  of  one 
moiety  of  the  purchase-money  to  the  trustees  and  of  the  other 
moiety  to  himself. 
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KAY,  J.        The  trustees  in  their  defence  stated  that  they  never  employed 
1888      the  Defendant  Dann  to  sell  the  property,  or  any  part  thereof,  nor 
Hatten    gs-ve  him  any  instructions  whatever  in  the  matter,  and  that  they 
were  in  no  way  concerned  in  the  question  in  the  action.  There- 
upon the  Plaintiff  gave  notice  discontinuing  the  action  as  against 
them,  and  they  were  accordingly  dismissed  from  the  action. 

In  his  reply  the  Plaintiff  joined  issue  on  the  Defendant 
Curteis's  defence,  and  the  action  now  came  on  for  trial. 

Menshaw,  Q.C.,  and  Dauney,  for  the  Plaintiff : — 

It  is  well-settled  law  that,  as  soon  as  the  purchaser  discovers 
that  the  vendor  cannot  make  a  good  title,  he  may  repudiate  the 
contract  and  is  not  bound  to  wait  until  the  vendor  can  make 
a  title  :  Hoggart  v.  Scott  (1)  ;  Forrer  v.  Nash  (2)  ;  Brewer  v.  Broad- 
wood  (3) ;  Wylson  v.  Bunn  (4).  Here  the  vendor,  as  regards  the 
moiety  of  which  he  is  tenant  for  life,  has  not  conformed  to  the 
requirements  of  the  Settled  Land  Act,  1882,  so  as  to  enable  him  to 
sell.  By  sect.  45,  a  tenant  for  life  intending  to  sell  is  required 
to  give  not  less  than  one  month's  notice  of  his  intention  to  the 
"  trustees  of  the  settlement."  Here  no  notice  was  given  until 
after  the  sale,  and  then  not  to  the  proper  trustees ;  for  as  the 
then  trustees  of  the  will  were  mere  devisees  having  no  power 
of  sale,  there  were  no  "  trustees  of  the  settlement "  for  the  pur- 
poses of  the  Act  within  the  definition  in  sect.  2,  sub-sect.  8.  It 
was  therefore  necessary,  in  order  to  enable  the  tenant  for  life 
to  make  a  title,  to  have  trustees  appointed  under  the  Act;  but 
this  was  not  done  until  the  29th  of  October,  long  after  the  time 
fixed  for  completion  had  passed.  The  notice  of  waiver  by  the 
newly  appointed  trustees  under  sect.  5  of  the  Settled  Land  Act, 
1884,  was  too  late.  Sect.  45  of  the  principal  Act  makes  it  a  con- 
dition precedent  to  the  exercise  by  a  tenant  for  life  of  his  power 
of  sale  under  the  Act  that  he  should  give  notice  to  the  "  trustees 
of  the  settlement ; "  or,  at  least,  he  should  do  so  before  the  day 
fixed  for  completion :  Bnhe  of  Marlborough  v.  Sartoris  (5).  It 
is  absolutely  necessary  that  when  a  tenant  for  life  proceeds  to 

(1)  1  Euss.  &  My.  293.  (3)  22  Ch.  D.  105. 

(2)  35  Beav.  167.  (4)  34  Ch.  D.  569. 
(5)  32  Ch.  D.  616. 
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exercise  his  powers  under  the  Act  there  should  be  "  trustees  of    kay,  J. 
the  settlement,"  for  under  sect.  22  they  are  the  persons  to  receive  1888 
the  purchase  or  capital  moneys  for  investment,  unless  the  tenant  hatten 
for  life  desires  that  they  shall  be  paid  into  Court.  ^  ^• 

Here  there  was  no  one  to  whom  we  could  pay  our  purchase-   

money.  We  could  not  proceed  with  the  purchase  in  the  face  of 
distinct  notice  that  there  were  no  trustees  under  the  Act.  The 
case  is  analogous  to  that  of  a  purchaser  under  a  power  of  sale  in  a 
mortgage  deed  who  knows  that  a  provision  in  the  mortgage  deed, 
requiring  three  months'  notice  to  be  given  to  the  mortgagor  before 
the  exercise  of  the  power  of  sale,  has  not  been  complied  with.  In 
Farhinson  v.  Hanbury  (1)  it  was  held  that,  in  such  a  case,  if  the 
purchaser  knew  that  the  notice  had  not  been  given,  he  could  not 
sustain  his  purchase. 

[Kay,  J. : — In  that  case  the  power  did  not  arise  until  the  notice 
had  been  given  ;  but  here,  is  it  not  the  scheme  of  the  Act  that  the 
tenant  for  life  shall  have  absolute  power  to  sell,  though  as  between 
himself  and  the  trustees  he  has  certain  duties  to  perform  ?] 

He  was  not  in  a  position  to  complete  when  the  appointed  day 
arrived,  and  we  were  therefore  entitled  to  repudiate.  When 
he  was  at  last  able  to  make  a  good  title  the  contract  was  at  an 
end,  and  he  cannot  now  set  it  up. 

[Kay,  J. : — The  first  question  is,  Is  this  an  objection  to  the 
title  or  to  the  conveyance  :  Secondly,  if  it  is  an  objection  to  the 
conveyance,  is  it  not  an  objection  which  the  vendor  can  remove  at 
any  time  ?J 

Our  objection  is  to  the  title  of  the  tenant  for  life  to  sell  with- 
out trustees  being  first  appointed  under  the  Act. 

[Kay,  J. : — I  cannot  find  that  the  statute  imposes  any  condi- 
tion that,  as  between  the  vendor  tenant  for  life  and  the  pur- 
chaser, trustees  shall  be  appointed.] 

By  sect.  33,  the  tenant  for  life  is  made  a  trustee  for  himself  and 
the  remaindermen :  he  is  thus  in  the  position  of  a  trustee  coming 
to  sell ;  and  if  he  does  so  without  trustees  having  been  appointed 
under  the  Act,  the  purchaser  having  notice  that  none  have  been 
appointed,  he,  the  tenant  for  life,  is  a  trustee  selling  in  breach  of 

(1)  1  Dr.  &  Sm.  143. 
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KAY,  J.    trust,  and  consequently  lie  cannot  enforce  the  contract  against 
1888       the  purchaser,  nor  can  the  purchaser  against  him.  Although  it  is 
Hatten         doubt  the  intention  of  the  Act  to  give  the  tenant  for  life 
EussELL     power  to  sell,  it  is  equally  its  intention  to  guard  the  interests  of 

  the  remaindermen.    Sect.  44  shews  that  the  object  of  appointing 

"  trustees  of  the  settlement "  is  that  the  interests  of  all  parties 
entitled  under  the  settlement  may  be  looked  after ;  and  it  is  the 
special  duty  of  the  trustees  to  see  that  the  tenant  for  life  exercises 
his  power  properly. 

[Kay,  J. : — The  Act  does  not  say  that  the  trustees  shall  exercise 
a  supervision  over  the  tenant  for  life.] 

They  are  trustees  appointed  with  reference  to  and  for  the  pur- 
poses of  the  sale.  The  only  reason  for  the  presence  of  trustees  is 
that  they  may  be  informed  by  the  tenant  for  life  of  the  circum- 
stances of  the  sale  ;  and  if  he  fails  to  inform  them,  it  is  their  duty 
to  inquire  into  them.  We  submit  it  is  clear  from  the  Act  that  a 
tenant  for  life  cannot  sell,  make  a  title,  and  execute  a  proper  con- 
veyance where  there  are  no  trustees  for  the  purposes  of  the  Act. 
If  the  purchaser  has  notice  that  there  are  no  trustees,  he  must 
know  that  the  notice  required  by  sect.  45  for  the  protection  of 
the  remaindermen  has  not  been  given :  in  fact  he  is  cognisant 
of  a  breach  of  trust  on  the  part  of  the  tenant  for  life,  and  is  not 
protected  by  sub-sect.  3.  Again,  there  was  want  of  mutuality  in 
the  contract,  for  the  tenant  for  life  could  not  make  a  title  with- 
out the  appointment  of  trustees,  and  the  purchaser  could  not 
compel  him  to  do  so. 

[Kay,  J.,  referred  to  Ellis  v.  Bogers  (1)  on  the  question  of  a 
purchaser's  right  to  repudiate.] 

Millar,  Q.C.,  and  Chubb,  for  the  Defendant  Curteis : — 

We  submit  that  we  are  entitled,  on  our  counter-claim,  to  a  judg- 
ment for  specific  performance.  As  to  the  purchaser's  right  to 
repudiate,  it  is  clear  that  time  was  not  of  the  essence  of  the 
contract,  for  the  third  condition,  in  providing  for  payment  of 
interest  if  the  purchase  is  not  completed  by  the  day  named,  shews 
an  intention  that  the  bargain  is  to  be  kept  alive :  PatricJc  v. 

(1)  29  Ch.  D.  661. 
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Milner  (1)  ;  Webb  v.  Hughes  (2).    The  only  way  time  could  liave    KAY,  J. 
been  made  of  the  essence  of  this  contract  was  by  the  purchaser  isss 
giving  us  notice  limiting  the  time  for  completion,  after  the  ex-  hatten 
piration  of  which  the  contract  would  have  been  at  an  end :  but 
this  he  did  not  do.    It  is  laid  down  as  settled  law  that  if  either 
party  to  a  contract  is  guilty  of  delay,  the  other  side  should  give 
him  written  notice  that  he  shall  consider  the  contract  at  an  end 
if  it  be  not  completed  within  a  reasonable  time  to  be  named : 
Green  v.  Sevin  (3) ;  Sugclens  Vendors  and  Purchasers  (4).  We 
therefore  submit  that  the  purchaser  was  not  in  a  position  to 
repudiate.    In  Hoggart  v.  Scott  (5),  Forrer  v.  Nash  (6),  and 
Brewer  v.  Broadivoocl  (7)  the  vendor  had  no  title  at  all,  so  that 
those  cases  do  not  apply. 

With  regard  to  the  right  of  a  tenant  for  life  to  sell  under  the 
Settled  Land  Act,  1882,  it  is  an  absolute  right,  unfettered  by  any 
control  on  the  part  of  the  trustees  under  the  Act,  except  in  the 
case  of  a  sale  of  the  mansion  and  park  under  sect.  15 ;  this  is 
clear  from  a  consideration  of  sects.  3,  8,  20,  21,  22,  31,  38,  and 
45,  as  amended  by  sect.  5  of  the  Act  of  1884.  It  is  sufficient  if 
at  any  time  after  the  contract  trustees  are  appointed  to  whom 
notice  may  be  given  under  sect.  45,  and  who  may  receive  the 
purchase-money  under  s.  22.  The  contract  by  the  tenant  for  life 
binds  the  land  (sect.  31,  sub-sect.  2),  and  the  Act  does  not  require 
as  a  condition  precedent  that,  before  he  enters  into  the  contract, 
he  shall  give  notice  to  the  trustees  :  the  giving  of  the  notice  is  a 
matter  between  him  and  the  trustees,  and  one  with  which  the 
purchaser  has  no  concern  :  Buke  of  Marlborough  v.  Sartoris  (8). 

Bauney,  in  reply. 

Kay,  J.  (after  stating  the  object  of  the  action  and  reading 
conditions  3  and  7,  continued) : — 

The  obvious  inference  from  these  conditions  is,  that  the  29th 
of  September,  the  time  fixed  by  the  third  condition  for  comple- 
tion, was  not  for  all  purposes  of  the  essence  of  the  contract. 

(1)  2  C.  P.  D.  342.  (5)  1  Euss.  &  My.  293. 

(2)  Law  Eep.  10  Eq.  281,  286.  (6)  35  Beav.  167. 

(3)  13  Ch.  D.  589.  (7)  22  Ch.  D.  105. 

(4)  13th  Ed.  p.  227 ;  14tli  Ed.  p.  268=  (8)  32  Ch.  D.  616,  620-3. 
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KAY,  J.       The  vendor  was  tenant  for  life,  and  he  was  selling  under  the 
1888       powers  of  the  Settled  Land  Act  A  very  important  question  indeed 
'  Hatten    has  been  raised,  and  it  arises  out  of  the  following  facts.  [His 
Russell     Lordship  then  read  the  correspondence  between  the  vendor's 

  and  the  purchaser's  soRcitors  down  to  the  11th  of  October,  and 

continued : — ]  The  first  question  is  whether  or  not  the  view 
of  the  case  taken  by  the  purchaser's  solicitor  in  his  letter  of  the 
11th  of  October  is  accurate.  Was  it  the  case  that  the  absence 
— or  the  non-existence  I  should  rather  say — of  trustees  for  the 
purposes  of  the  Settled  Land  Act  put  the  tenant  for  life  in  such  a 
position  that  he  had  no  power  to  sell  ?  Looking  at  the  Settled 
Land  Act  I  do  not  come  to  that  conclusion. 

The  scheme  of  the  Act  seems  to  be  clearly  this — that  the  tenant 
for  life  is,  qua  tenant  for  life,  to  have  an  absolute  and  (except  in 
certain  instances  pointed  out  by  the  Act)  an  unfettered  right  to 
sell.  It  is  true  that  the  persons  to  receive  the  purchase-money 
are,  not  the  tenant  for  life,  but  trustees,  either  specially  or  other- 
wise appointed  for  the  purposes  of  the  Act :  or,  at  the  option  of 
the  tenant  for  life,  there  being  such  trustees,  it  may  be  directed 
to  be  paid  into  Court.  The  trustees  for  the  purposes  of  the  Act 
have  an  express  power  under  the  Act  to  give  receipts  for  any 
moneys  paid  to  them,  and  the  purchaser  paying  his  money  to 
the  trustees,  unless  he  were  otherwise  directed  by  the  tenant  for 
life,  would  be  quite  safe.  If  there  were  trustees  and  the  tenant 
for  life  preferred  to  have  the  money  paid  into  Court  and  told  the 
purchaser  so,  then  he  would  be  quite  safe  in  paying  it  into  Court : 
it  would  not  be  proper  for  him,  in  any  case,  as  I  read  the  Act,  to 
pay  it  to  the  tenant  for  life.  It  is  obvious  that  the  consent  of 
the  trustees  to  the  sale  by  the  tenant  for  life  is  not  wanted 
except  in  one  case  which  is  specified  in  sect.  15. 

I  observe  that  in  the  sections  which  confer  powers  on  the 
tenant  for  life,  the  powers  are  not  merely  powers  of  sale.  There  is 
sect.  3,  for  example,  which  confers  a  power  of  sale ;  sect.  6,  which 
confers  a  power  of  leasing  ;  sect.  13,  which  confers  power  to  accept 
surrenders  of  leases ;  and  sect.  31,  which  confers  the  power  of 
contracting.  There  is  not  a  word  said  about  the  consent  of  the 
trustees  being  wanted,  nor  any  reference  to  the  trustees ;  but  in 
sect.  15  there  is  this  provision :  "  Notwithstanding  anything  in 
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this  Act,  the  principal  mansion-house  on  any  settled  land,  and  KAY,  J. 
the  demesnes  thereof,  and  other  lands  usually  occupied  therewith,  1888 

shall  not  be  sold  or  leased  by  the  tenant  for  life  without  the  b^en 

consent  of  the  trustees  of  the  settlement  or  an  order  of  the  ^  ^* 

EUSSELL. 

Court."   Now  exjpressio  unius  est  exchisio  alterius.   If  in  a  particular   

case  it  is  expressed  that  the  consent  of  the  trustees  is  necessary, 
the  obvious  inference  is  that  in  other  cases  where  the  tenant  for 
life  exercises  his  power  the  consent  of  the  trustees  is  not  neces- 
sary. 

Then,  turning  to  the  sections  concerning  trustees  which  are  later 
in  the  Act,  in  sect.  38  there  is  a  power  to  appoint  trustees ;  and 
then,  in  sect.  40,  there  is  a  power  for  them  to  give  receipts.  Sect.  41 
limits  the  liability  of  each  trustee  to  what  he  actually  receives, 
and  sect.  42  is  in  these  terms :  "  The  trustees  of  a  settlement, 
or  any  of  them,  are  not  liable  for  giving  any  consent,  or  for  not 
making,  bringing,  taking,  or  doing  any  such  application,  action, 
proceeding,  or  thing,  as  they  might  make,  bring,  take,  or  do ; 
and  in  case  of  purchase  of  land  with  capital  money  arising  under 
this  Act,  or  of  an  exchange,  partition,  or  lease,  are  not  liable  for 
adopting  any  contract  made  by  the  tenant  for  life,  or  bound  to 
inquire  as  to  the  propriety  of  the  purchase,  exchange,  partition, 
or  lease,  or  answerable  as  regards  any  price,  consideration,  or  fine, 
and  are  not  liable  to  see  to  or  answerable  for  the  investigation  of 
the  title,  or  answerable  for  a  conveyance  of  land,  if  the  convey- 
ance purports  to  convey  the  land  in  the  proper  mode,  or  liable  in 
respect  of  purchase-money  paid  by  them  by  direction  of  the  tenant 
for  life  to  any  person  joining  in  the  conveyance  as  a  conveying 
party,  or  as  giving  a  receipt  for  the  purchase-money,  or  in  any 
other  character,  or  in  respect  of  any  other  money  paid  by  them 
by  direction  of  the  tenant  for  life  on  the  purchase,  exchange, 
partition,  or  lease." 

In  sect.  44  there  is  this  provision :  "  If  at  any  time  a  difference 
arises  between  a  tenant  for  life  and  the  trustees  of  the  settlement, 
respecting  the  exercise  of  any  of  the  powers  of  this  Act,  or 
respecting  any  matter  relating  thereto,  the  Court  may,  on  the 
application  of  either  party,  give  such  directions  respecting  the 
matter  in  difference,  and  respecting  the  costs  of  the  application, 
as  the  Court  thinks  fit."    The  "  trustees  of  the  settlement "  in 
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KAY,  J.  that  section  clearly  include  trustees  for  tlie  purposes  of  the  Act. 

1888  That  is  obvious  on  looking  back  to  sect.  38,  which  says  that :  If 

Hatten  time  there  are  no  trustees  of  a  settlement  within  the 

^  ,  definition  in  this  Act  " — that  is,  the  definition  in  sect.  2,  sub- 

JLtUSSELL. 

  sect.  8 — "  or  where  in  any  other  case  it  is  expedient,  for  purposes 

of  this  Act,  that  new  trustees  of  a  settlement  be  appointed,"  the 
Court  may  appoint  "  trustees  under  the  settlement  for  purposes 
of  this  Act." 

Now,  I  apprehend  the  position  of  trustees  with  regard  to  the 
question  now  before  me  is  this :  they  have  no  such  duty  to 
control  the  tenant  for  life,  in  case  of  his  sale  of  the  settled  land, 
as  would  make  them  liable  in  any  way  if  the  sale  were  improper. 
At  the  same  time  it  would  be  quite  right  for  them,  if  a  sale 
were  proceeding  which  they  did  not  approve  of  and  which  they 
thought  was  improvident,  to  submit  the  matter  to  the  Court 
under  the  powers  given  in  sect.  44.  Unless  there  were  an  actual 
case  of  complicity  in  an  improper  sale  by  the  tenant  for  life,  the 
trustees,  as  I  read  the  Act,  have  really  nothing  to  do  with  the 
sale  except  to  receive  the  money.  They  are  not  parties  to  the 
sale  in  any  way :  it  is  not  a  sale  by  them :  they  have  no  power 
to  exercise  any  discretion  in  respect  of  it,  and  therefore,  their 
consent  being  quite  unnecessary,  and  the  purchaser  having 
nothing  whatever  to  do  with  them  except  to  pay  his  purchase- 
money  to  them,  the  fact  that  there  were  no  trustees  at  the  time, 
or  that  no  notice  had  been  given  to  the  trustees  if  there  were 
any,  is  not  a  defect  of  the  title  of  the  tenant  for  life  to  sell. 
That  is  the  point  for  which  I  am  at  present  examining  these 
sections. 

As  to  the  notice,  there  is  an  express  provision  in  sect.  45, 
which  is  the  section  that  empowers  the  tenant  for  life  to  give 
notice — that  "  a  person  dealing  in  good  faith  with  the  tenant  for 
life  is  not  concerned  to  inquire  respecting  the  giving  of  any  such 
notice  as  is  required  by  this  section."  It  is  said  that  that  does 
not  absolve  a  purchaser  who  knows  that  no  notice  has  been  given, 
and  that  in  that  case  he  might  be  liable  if  he  were  to  complete  his 
purchase.  With  that  point  at  present  I  have  nothing  to  do,  and 
I  will  not  pause  to  give  any  opinion  upon  it.  What  I  do  hold  is 
that  the  defect  which  existed  at  the  time  when  the  objection  was 
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made  was  not  a  defect  of  the  vendor's_  title  to  sell.    It  seems  to     KAY,  J. 
me  lie  had  a  right  to  sell ;  that  the  contract,  as  between  him  and  1888 
the  purchaser,  was  a  perfectly  good  one ;  and  that  the  defect  was,  hatten 
as  between  him  and  the  purchaser  (which  is  all  I  have  now  to  j^L-gl'^LL 

deal  with),  a  defect  of  this  kind — that  when  the  purchaser  came   

to  complete  there  would  be  no  one  to  whom  he  could  pay  the 
purchase-money.  I  say  that  advisedly,  because  I  agree  with  the 
argument  which  suggests  that,  unless  there  are  trustees,  the 
tenant  for  life  could  not  properly  direct  the  purchaser  to  pay  the 
money  into  Court.  The  tenant  for  life,  where  there  are  trus- 
tees, has  an  option.  He  may  then  direct  the  purchaser  to  pay 
the'  money  either  to  the  trustees  or  into  Court;  but  I  think 
it  is  obvious  that  the  meaning  of  the  option  is  that  he  may 
choose  between  the  two,  and  that  that  option  cannot  properly  be 
exercised,  and  cannot  really  be  exercised  at  all,  if  there  are  no 
trustees. 

Well,  then,  what  is  the  nature  of  the  defect  ?  No  doubt,  by 
one  section  of  the  Act  the  tenant  for  life,  with  respect  to  powers 
given  him  by  the  Act,  is  put  in  the  position  of  a  trustee.  That 
section  is  sect.  53,  which  says,  "  A  tenant  for  life  shall,  in 
exercising  any  power  under  this  Act,  have  regard  to  the  interests 
of  all  parties  entitled  under  the  settlement,  and  shall,  in  relation 
to  the  exercise  thereof  by  him,  be  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  a  trustee  for  those 
parties." 

Now,  looking  back  to  the  power,  I  find,  first  of  all,  in  sect.  3, 
powers  of  sale,  exchange,  and  partition,  with,  in  sect.  4,  the  usual 
provisions  which  one  finds  in  such  powers,  for  instance  :  "  Every 
sale  shall  be  made  at  the  best  price  ;  "  and  "  every  exchange  and 
every  partition  shall  be  made  for  the  best  consideration  in  land 
or  in  land  and  money  that  can  reasonably  be  obtained,"  and  so  on. 
So  that  I  think  the  meaning  of  this  53rd  section  is  that,  for  the 
security  of  the  remaindermen,  as  between  the  tenant  for  life  and 
them,  he  in  exercise  of  this  power  shall  be  treated  as  a  trustee 
and  shall  have  all  the  liabilities  of  a  trustee'  exercising  a  like 
power.  The  consequence  of  that  is,  no  doubt,  that  if  a  purchaser 
knows  the  tenant  for  life  is  exercising  the  power  improperly,  and 
is  aware  that  what  the  tenant  for  life  is  doing  would  amount  to  a 
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KAY,  J.    breach  of  trust,  he,  the  purchaser,  has  a  perfect  right  to  say,  "  I 

1888      will  not  complete." 
Hattex        For  instance,  take  this  very  case.    If  the  tenant  for  life  had 
Russell  "  ^  ^^^^^        have  any  trustees  appointed,  and  I  call  upon 
  you  to  pay  the  money  to  me,"  the  purchaser  would  have  a  per- 
fect right  to  say,  "  I  will  do  nothing  of  the  kind ;  that  will  be  a 
breach  of  trust  on  your  part,  and  I  will  not  incur  any  risk  through 
a  breach  of  trust." 

But  the  question  raised  by  these  letters  is  really,  as  I  have 
said,  not  so  much  a  question  of  title  as  a  question  whether,  when 
the  sale  comes  to  be  completed,  the  tenant  for  life  can  properly 
pay  his  purchase-money  to  any  one  or  not.  It  is  with  that  ques- 
tion alone  that  he  is  concerned. 

Now,  as  I  have  pointed  out,  the  vendor  practically  admitted 
that,  in  proceeding,  as  he  did  at  first,  to  sell  under  the  mistaken 
impression  that  the  trustees  of  the  will  were  trustees  for  the  pur- 
poses of  the  Act,  he  was  in  the  wrong.  When  the  point  is  called 
to  his  attention  he  does  not  say,  "  I  will  not  redress  that  wrong ; 
I  will  not  put  it  right but  he  says,  "  I  will  put  it  right ;"  and 
he  proceeds  to  take  out  a  summons,  which  was  actually  taken  out 
on  the  6th  of  October,  to  appoint  trustees  for  the  purposes  of  the 
Act.  It  is  not  until  after  he  has  done  that,  and  given  notice  of 
his  having  done  so,  that  the  Plaintiff,  the  purchaser,  proceeds  to 
repudiate  the  contract.  Therefore,  the  defect  being  rather  a 
defect  of  conveyance  than  a  defect  of  title,  the  next  question  is 
whether  the  purchaser  was  right  in  saying,  "  I  repudiate  because 
of  that  defect ;"  or  whether  his  more  proper  course  would  not 
have  been  to  say,  "  I  give  you  a  reasonable  time  to  remove  that 
defect,  and  I  give  you  notice  now  that  if  it  is  not  remedied  within 
a  reasonable  time,  say  a  month  or  two  months,  I  repudiate  the 
contract."  In  my  opinion,  the  latter  was  the  reasonable  and 
proper  course  for  him  to  have  taken.  It  is  plain  that  if  he  had 
been  a  willing  purchaser,  that  is  the  course  he  would  have  taken, 
because  the  defect  was  one  which  it  was  quite  easy  to  remedy,  and 
it  was  not  likely  that  any  considerable  time  would  be  taken  up 
in  remedying  it ;  in  point  of  fact  there  was  an  order  appointing 
trustees  made  on  the  29th  of  October.  On  the  same  day  the 
trustees,  under  the  later  Act  of  1884,  waived  the  notice,  which 
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they  had  power  to  do,  and  on  that  same  29th  of  October  notice     KAY,  J. 
was  given  to  the  Plaintiff  that  the  defect,  which  I  call  rather  a  1888 
defect  of  conveyance  than  a  defect  of  title,  was  remedied,  and  Hatten 
accordingly  he  should  have  completed.   Now  up  to  that  time  the  Russell 

Plaintiff  had  taken  no  step  to  get  rid  of  the  contract,  except  by   

the  repudiation  by  letter,  and  it  was  after  that  notice  was  received 
by  him,  namely,  on  the  3rd  of  November,  that  he  issued  the  writ 
in  this  action.  To  justify  that  the  Plaintiff  says  the  time  fixed  for 
completion  by  the  contract  was  so  completely  of  the  essence  of 
that  contract  that,  as  the  vendor  was  not  then  ready  to  give  him 
a  good  receipt  for  his  purchase-money,  or  to  enable  him  to  get  a 
good  receipt  for  his  purchase-money,  although  the  vendor  was 
ready  after  the  day  fixed,  he,  the  Plaintiff,  was  entitled  to  refuse 
to  complete.  I  do  not  think  the  Plaintiff's  contention  is  correct. 
No  doubt  there  are  certain  authorities  which  say  that,  where  the 
defect  is  a  defect  of  title,  the  purchaser  is  not  bound  to  wait,  after 
the  day  fixed  for  completion,  for  an  indefinite  time  until  the 
vendor  can  make  a  title  to  the  thing  he  purports  to  sell ;  but  I 
do  not  know  that  that  doctrine  has  ever  been  carried  beyond  a 
case  in  which  the  defect  is  a  defect  of  title ;  and  that  is  why  I 
have  taken  some  pains  to  shew  that,  in  my  opinion,  the  defect  is 
not  a  defect  of  title.  I  do  not  think  that  is  the  doctrine  of  this 
Court,  as  far  as  I  am  aware,  where  the  defect  is  a  mere  defect  of 
conveyance. 

In  the  present  case  there  was  the  absence  of  trustees  who  could 
give  a  proper  receipt  for  the  money,  which  defect  could  be  easily 
supplied  in  a  short  time.  I  agree  that  in  no  case  is  a  purchaser 
bound  to  wait  indefinitely  ;  but  then  there  is  a  series  of  well- 
known  cases  which  have  decided  that  in  a  case  of  that  kind  he 
is  not  at  liberty  hrevi  manu  to  say,  "  I  put  an  end  to  this  contract, 
and  I  will  give  you  no  time  to  remove  this  defect."  Kather  his 
proper  course  is  to  say,  "  I  will  give  you  a  reasonable  time  to 
remedy  those  defects,  and  if,  at  the  end  of  the  time  which  I  now 
stipulate  as  being  a  reasonable  time,  it  is  not  remedied,  then  I 
shall  repudiate  the  contract." 

Accordingly  I  think  the  purchaser  is  in  the  wrong,  and  as  he 
brought  this  action  deliberately  after  he  knew  that  the  defect 
was  actually  remedied,  and  that  the  vendor  was  in  a  position  to 


348 


CHANCEKY  DIVISION.  [VOL.  XXXVIII. 


KAY,  J.  give  him  a  conveyance  and  provide  him  with  a  perfect  receipt 

1888  for  his  purchase-money,  I  think  I  must  order  him  to  pay  the  costs 

Hatten  of  this  action. 

KussELL  counter-claim  there  will  be  the  usual  order  for  specific 
  performance,  with  costs,  the  Plaintiff  accepting  the  title. 

Solicitors:  Harries,  Wilhinson,  &  Bailees;  Bussell,  Son,  & 
Scott 

G.  I.  F.  C. 


EEPUBLIC  OF  PEKU  v,  DEEYFUS  BROTHEKS  &  CO. 

[1886    P.  2767.] 

*  Foreign  Government — International  Law — Contract — De  facto  Oovernment — 
Behel  State — De  jure  Government — Confiscation — Repudiation— Rights  of 
Third  Parties. 

Where  the  revolutionary  or  de  facto  Government  of  a  country  has 
been  recognised  by  the  Government  of  a  foreign  State,  a  subject  of  such 
foreign  State  may  safely  contract  with  that  de  facto  Government ;  and  if, 
by  subsequent  revolution,  the  previously  existing  Government  of  the 
country  is  restored,  the  restored  Government  is  bound  by  international 
law  to  treat  any  such  contract  as  valid,  and  in  a  litigation  with  the 
foreigner,  party  to  the  contract,  must  adopt  the  contract,  merely  taking 
such  rights  as  the  de  facto  Government  might  have  had  under  it. 

SemUe,  that  even  in  the  case  of  a  contract  by  a  foreigner  with  a  rebel 
State  which  has  not  been  internationally  recognised,  property  acquired 
under  it  cannot  be  recovered  from  him  in  violation  of  the  contract. 

Motion. 

This  action  was  brought  by  the  Republic  of  Feru  claiming  an 
injunction  to  restrain  the  Defendants  from  taking  out  of  Court 
funds  standing  to  the  credit  of  an  action  of  Dreyfus  v.  Peruvian 
Guano  Company. 

In  the  year  1869  the  Defendants,  Messrs.  Dreyfus  &  Co.,  who 
were  subjects  of  France  carrying  on  business  in  Faris,  entered 
into  a  contract  with  the  then  Government  of  Feru  under  certain 
conditions  expressed  in  a  memorandum  dated  the  19th  of  August, 
1869,  which  was  signed  in  Faris  on  the  5th  of  July,  1869,  for  the 
purchase  of  2,000,000  tons  of  guano  at  the  price  of  36  soles 
50  cents,  per  ton,  and  article  33  of  that  contract  provided  thus : — 

"  All  the  differences  to  which  the  present  contract  may  give 
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rise  shall  be  decided  by  the  tribunals  of  the  Kepublic  of  Peru. 
Dreyfus  &  Co.  bind  themselves  to  submit  to  the  decision  of  the 
said  tribunals,  but  they  reserve  to  themselves  on  their  part  the 
exclusive  right  of  submitting  to  the  respective  tribunals  of 
the  country  of  every  consignment,  whether  directly  or  by 
the  medium  of  the  fiscal  agent  who  may  present  himself  to  the 
Oovernment,  every  difficulty  which  may  occur  or  arise  with  the 
consignees  in  the  course  and  for  the  execution  of  this  contract." 

By  further  agreements  of  the  17th  of  August,  1869,  and  the 
14th  of  April,  1874,  the  contract  was  modified  so  as  to  make  the 
price  per  ton  which  Messrs.  Dreyfus  were  to  pay  variable,  and  a 
dispute  afterwards  arose  between  them  and  the  Peruvian  Govern- 
ment as  to  the  amount  actually  due  from  one  to  the  other  of 
them,  Messrs.  Dreyfus  claiming  against  the  Government  some 
four  millions  English  money ;  while,  on  the  other  hand,  the 
Government,  upon  an  investigation  of  the  accounts  to  which 
Messrs.  Dreyfus  were  not  parties,  claimed  that  nothing  was  due 
from  them  to  Messrs.  Dreyf  us,  but  that,  on  the  contrary,  Messrs. 
Dreyfus  were  indebted  to  the  Government  in  a  sum  of  about 
£100,000.  This  result  was  stated  in  a  document,  called  a  decree 
or  resolution  of  the  Government,  dated  the  7th  of  June,  1878. 
Against  this  Messrs.  Dreyfus  strongly  protested,  but  no  proceed- 
ing was  taken  either  by  them  or  by  the  Government  to  submit 
their  difference  to  the  tribunals  of  the  Kepublic  of  Peru. 

In  this  state  of  things,  a  war  having  broken  out  between  Peru 
and  Chili  in  April,  1879,  Seuor  JSficolas  de  Pierola,  on  the  23rd  of 
December,  1879,  became  Dictator  in  Peru,  the  previously  existing 
Government  of  that  country  being  overthrown. 

On  the  13th  of  April,  1880,  Senor  Pierola  was  recognised  by 
this  country  as  the  suprelne  ruler  of  Peru,  and  he  was  also  so 
recognised  by  the  Government  of  France  and  other  European 
States.  Upon  his  assuming  the  dictatorship  Senor  Pierola  entered 
into  negotiations  with  Messrs.  Dreyfus,  his  first  object,  which  was 
apparently  unsuccessful,  being  to  raise  money  by  their  assistance 
for  the  purposes  of  the  de  facto  Government  of  Peru,  and  espe- 
cially to  carry  on  the  war.  In  1880,  during  his  dictatorship, 
eleven  ships  were  being  loaded  with  guano  which  was  to  be  de- 
spatched to  the  Peruvian  Guano  Company  ;  but  a  dispute  having 
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arisen  with  that  company,  the  bills  of  lading  were  sent  to  the 
financial  agent  of  the  Kepublic  in  Europe,  with  instructions  that, 
if  the  Peruvian  Guano  Company  refused  to  indorse  them,  the 
cargoes  were  to  be  applied  in  payment  to  Messrs.  Dreyfus,  with 
whom  a  contract  had  been  entered  into  by  the  Government  of 
Senor  Fierola,  dated  the  7th  of  January,  1880.  This  contract 
purported  to  be  made  in  order  to  put  an  end  to  the  questions 
which  had  arisen  between  them  and  the  Government  of  Peru. 
By  it  the  parties  agreed  to  cancel  the  previous  contract  of  the 
14th  of  April,  1874 ;  and,  taking  as  a  basis  a  balance  of  £4,000,000 
sterling  appearing,  on  accounts  presented  by  Messrs.  Dreyfus  and 
dated  the  30th  of  June,  1879,  to  be  due  to  them  from  the  Peru- 
vian Government,  Messrs.  Dreyfus  were  to  export  a  sufficient 
number  of  tons  of  guano  to  cover  the  said  balance,  and  to  credit 
it  in  account  at  the  price  which  the  new  guano  contractor  might 
pay,  and,  in  default  of  a  contract,  at  £5  sterling  per  ton.  The 
transaction  amounted,  in  substance,  to  a  complete  alienation  of 
the  guano  subject  only  to  a  condition,  in  order  to  prevent  undue 
competition,  for  sale  only  in  France  and  Belgium.  The  state- 
ments of  account  issued  to  the  previous  administrations  of  Peru 
were  not  to  be  taken  as  final,  but  the  decision  of  such  accounts 
was  to  be  given  by  the  tribunals  of  Peru  within  the  maximum 
term  of  six  months. 

On  the  4th  of  June,  1880,  the  then  Government  of  Peru,  in 
pursuance  of  a  decree  of  Senor  PieroIa,  SiS  supreme  chief  of  the 
Kepublic,  and  with  the  unanimous  submission  of  the  Council 
of  Secretaries  of  State,  and  the  consent  of  Messrs.  Dreyfus,  settled 
the  account  between  the  Government  of  Peru  and  Messrs.  Dreyfus 
at  £2,583,764  10s.  due  to  the  latter,  thus  reducing  their  claim  by 
more  than  £1,400,000.  Other  communications  passed,  with  the 
result  that  the  amount  due  from  the  Government  of  Peru  to 
Messrs.  Dreyfus  was  agreed  at  a  sum  which  exceeded  the  amount 
subsequently  recovered  by  them  in  the  action  of  Dreyfus  v. 
Peruvian  Guano  Company.  The  bills  of  lading  of  the  eleven 
ships  were  handed  to  Messrs.  Dreyfus,  and  in  1880  they  com- 
menced the  action  against  the  Peruvian  Guano  Company  to 
recover  the  cargoes  of  the  eleven  ships  of  guano. 

In  January,  1885,  Yice- Chancellor  Bacon  gave  judgment  in 
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that  action  in  favour  of  Messrs.  Bretjfus,  and  that  judgment  was  KAY,  J. 
affirmed  on  appeal  in  February,  1886.  1888 

In  the  course  of  that  action  the  cargoes  of  guano  were  sold,  and  repuTlic 
the  proceeds  were  paid  into  Court,  and  invested. 

In  November,  1881,  Seiior  Fierola  resigned,  and,  after  an  I'PreyfusI 

!B  rothkps 

interval,  in  June,  188G,  the  Government  of  Feru  was  reconsti-      &  Co  " 
tuted  in  the  form  in  which  it  had  existed  previously  to  his 
dictatorship.    On  the  24th  of  October,  1886,  the  Congress  of  the 
Kepublic  of  Feru  passed  an  Act  declaring  void  all  the  internal 
acts  of  government  done  by  Senor  Fierola. 

On  the  22nd  of  November,  1886,  the  writ  in  this  action  was 
issued.  At  that  date  the  funds  in  Court  in  the  action  of  Dreyfus  v. 
Feruvian  Guano  Comjpanij  consisted  of  a  sum  of  £200,256  6s.  Id. 
consols. 

The  Plaintiffs  now  moved  the  Court  for  an  injunction  to  restrain 
the  Defendants  from  taking  out  of  Court  the  funds  standing  to 
the  credit  of  the  last-mentioned  action. 

Upon  the  motion  being  opened  his  Lordship  suggested  that^ 
as  it  involved  the  substantial  question  in  the  action,  it  should 
stand  till  the  trial  with  liberty  to  either  party  to  apply  to  have 
the  trial  advanced ;  but  after  some  discussion  the  Plaintiffs' 
counsel  declined  to  accept  the  suggestion. 

Bighy,  Q.C.,  Bramivell  Davis,  and  G.  M.  Ballou,  for  the  Plain- 
tiffs:— .  ' 

Our  contention  is  that  the  arrangements  made  by  the  Defen- 
dants, Messrs.  Dreyfus,  with  Senor  Fierola  s  Government,  by 
which  Messrs.  Dreyfus'  position  became  converted  from  that  of 
debtors  into  that  of  creditors,  are"  absolutely  void.  Fierola  was 
nothing  but  a  usurper,  and  all  his  acts  were  null  and  void  from 
the  first.  The  position  of  his  Government  was  analogous  to  that 
of  Oliver  Cromivell  during  the  Protectorate ;  CromtvelVs  Govern- 
ment having  been,  as  Senor  Fierola' s  Government  was,  recognised 
by  foreign  states.  The  restoration  of  the  constitutional  form 
of  government  of  Feru  in  1886  was  exactly  similar  to  the 
restoration  of  the  Monarchy  under  Charles  II.,  the  internal  acts 
of  government  done  by  the  usurping  power  in  both  cases  being 
null  and  void,  with  the  exception  of  such  as  were  confirmed  by 
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the  de  jure  Government  on  its  restoration.  We  do  not,  however, 
rely  merely  on  the  circumstance  that  Pierola's  acts  were  ipso 
facto  void,  for  we  have  the  Act  of  Congress  of  the  Peruvian 
Government  expressly  annulling  all  the  internal  acts  of  Pierolas 
Government.  That  is  the  Peruvian  law  as  it  now  stands.  The 
recognition  by  foreign  States  of  the  de  facto  Government  of  Peru 
was  only  for  international  and  diplomatic  purposes,  and  had 
nothing  to  do  with  the  internal  acts  of  that  Government. 

Sir  H.  Davey,  Q.C.,  and  Ingle  Joyces  for  the  Defendants : — 

The  Plaintiffs'  contention  shortly  is  that  Pierolas  Government, 
being  a  Government  de  facto  and  not  de  jure,  was  incompetent  to 
act  as  the  Government  of  Peru  quoad  third  parties,  or  to  deal 
with  the  estate  and  property  of  Peru  quoad  third  parties.  That 
is  a  startling  proposition ;  for  it  amounts "  to  this,  that  from 
December,  1879,  to  June,  1886,  there  was  no  Government  in 
Peru  capable  of  levying  taxes  or  raising  loans  for  the  administra- 
tion of  the  country,  or  of  making  war.    Instead  of  going  back 
200  years  for  a  precedent  one  might  be  found  of  very  modern 
date  in  the  case  of  France.    In  1848  the  Government  of  Louis 
Philippe  was  overthrown,  and  a  Kepublican  Government  was  estab- 
lished in  its  place  until  1851,  when  Louis  Napoleon,  the  President 
of  the  Eepublic,  himself  assumed  despotic  government.  Would 
it  have  been  competent  for  Louis  Napoleon  to  repudiate  the  acts 
of  the  Eepublic  from  1848  to  1851  ?    Such  a  contention  is  im- 
possible.   Provided  a  revolutionary  Government  of  a  particular 
^country  has  been  recognised  by  Her  Majesty  as  the  Government 
of  that  country,  there  can  be  no  question  but  that  the  Courts  of 
this  country  are  bound  by  that  recognition,  and  are  not  bound  to 
consider  the  legal  or  illegal  origin  or  character  of  that  Govern- 
ment.   That  point  has  been  already  decided  by  Mr.  Justice 
Chitty,  in  Bepublic  of  Peru  v.  Peruvian  Guano  Company  (1),  where 
the  Peruvian  Government  raised  the  same  contention  as  they 
are  raising  now,  and  failed.    The  same  point  was  decided  in 
Bmperor  of  Austria  v.  Bay  (2).    The  authorities  go  still  further, 
and  establish  this  principle,  that  even  in  the  case  of  a  rebel 
Government  not  recognized  by  this  country,  the  legitimate 
(1)  36  Ch.  D.  489,  ^  (2)  3  D.  F.  &  J.  217. 
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Grovernment  cannot,  on  its  restoration,  sue  for  the  recovery  of 
property  alienated  by  the  rebel  Grovernment  without  giving  effect 
to  contracts  entered  into  by  the  latter  :  United  States  of  America 
V.  Prioleau  (1).  As  regards  the  Act  of  Congress  annulling  the 
acts  of  Pierola's  Government,  such  an  Act  could  only  affect  the 
lives  and  properties  of  subjects  of  the  Peruvian  Government,  and 
not  the  rights  of  third  parties  who  were  not  its  subjects.  A  con- 
fiscatory law,  or  a  law^  of  that  character,  has  no  effect  beyond  the 
ambit  of  the  territory  in  which  it  has  been  passed.  For  instance, 
acts  of  confiscation  against  British  subjects  by  the  United  States 
of  America,  after  the  Declaration  of  Independence  and  before 
the  treaty  of  peace  by  which  this  country  acknowledged  the 
independence  of  the  States,  were  considered  as  a  nullity  in  the 
Courts  of  this  country :  Folliott  v.  Ogden  (2).  So,  in  Wolff  v. 
Oxliolm  (3),  a  Danish  ordinance  of  sequestration  of  the  property 
of  Englishmen  pending  hostilities  with  Great  Britain  was  held 
to  be  no  answer  to  an  action  in  the  Courts  of  this  country  by  a 
British  subject  against  a  Danish.  Again,  in  Lynch  v.  Provisional 
Government  of  Paraguay  (4),  administration  was  granted  of  the 
property  in  England  of  General  Lopez,  a  domiciled  Paraguayan, 
notwithstanding  a  decree  of  the  Government  of  Paraguay  con- 
fiscating his  property.  We  submit,  therefore,  that  the  Act  of 
Congress  had  no  effect  on  the  rights  or  property  of  English  or 
French  subjects  acquired  while  Pierola  was  in  power,  and  that 
the  Plaintiffs  have  failed  on  this  motion  to  make  out  any  prima 
facie  case  for  keeping  this  money  in  Court,  or  any  ground  for  a 
judgment  in  their  favour  at  the  trial. 
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Bighy,  in  reply  :— 

All  that  was  decided  in  Bepublic  of  Peru  v.  Peruvian  Guano 
Company  (5)  was  that  the  Peruvian  Government  could  not  appro- 
bate and  reprobate  ;  that  they  could  not  retain  moneys  paid,  and 
at  the  same  time  set  aside  the  contract  under  which  they  were 
paid.  United  States  of  America  v.  Prioleau  has  no  application,  for 
the  property  for  which  the  Government  of  the  United  States  were 

(1)  2  H.  &  M.  559.  (3)  6  M.  &  S.  92. 

(2)  1  H.  Bl.  123;  3  T.  E.  726.  (4)  Law  Eep.  2  P.  &  M.  268. 

(5)  36  Ch.  J).  489. 
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suing  had  never  belonged  to  them  except  by  right  of  conquest. 
The  proposition  that  penal  laws  have  no  extra-territorial  effect 
cannot  be  disputed,  but  Folliott  v.  Ogden  (1)  did  not  proceed 
upon  that,  but  upon  the  ground  that  dependencies  of  the 
United  Kingdom  cannot  make  adherence  to  our  Government  an 
act  of  enmity.  So  also  Wolff  v.  Oxliolm  (2)  had  nothing  to  do 
with  the  question  of  penal  laws,  but  merely  decided  that  the 
passing  of  the  Danish  ordinance  was  a  breach  of  international 
law  which  our  Courts  would  not  recognise.  In  Lynch  v.  Provi- 
sional Government  of  Paraguay  (3)  the  decision  merely  was  that, 
as  the  decree  of  the  Government  of  Paraguay  had  no  retrospec- 
tive effect,  the  testator's  will  must  be  construed  according  to  the 
law  as  it  existed  at  the  time  of  his  death.  A  decree  of  confisca- 
tion is  not  a  penal  law.  No  power  can  interfere  between  the 
State  and  a  subject,  and  the  Defendants,  by  submitting  to  be 
bound  by  the  law  of  Pent,  have  placed  themselves  in  the  position 
of  Peruvian  subjects,  and  the  Act  of  Congress  is  therefore  binding 
on  them. 


1888.  Feb.  20.    Kay,  J.  :— 

By  the  motion  in  this  case  the  Eepublic  of  Peru  seek  to  restrain 
the  Defendants,  Messrs.  Drey  fits  &  Co.,  who  are  subjects  of  France, 
carrying  on  a  large  financial  business  in  Paris,  from  taking  out 
of  Court  certain  moneys  which  are  standing  to  the  credit  of 
another  action  in  this  Court  of  Dreyfus  v.  Peruvian  Guano  Com- 
pany,  in  which  the  rights  of  these  Defendants,  Messrs.  Dreyfus 
(&  Co.,  to  such  moneys  were  established  as  between  them  and  the 
Peruvian  Guano  Company. 

The  present  Plaintiffs,  the  Eepublic  of  Peru,  were  not  parties 
to  that  action.  They  watched  the  progress  of  it,  and  counsel 
attended  on  their  behalf  at  the  trial  to  observe  what  might  take 
place.  When  I  understood  the  object  of  the  motion  and  the 
nature  of  the  questions  involved,  I  suggested  that  the  motion 
should  stand  till  the  trial,  and  that  either  party  should  have 
liberty  to  apply  to  advance  such  trial,  the  money  being  kept  in 
Court  in  the  meantime.    The  Defendants  were  not  unwilling  to 

(1)  1  H.  BL  123;  3  T.  E.  726.  (2)  6  M.  &  S.  92. 

(3)  Law  Rep.  2  P.  &  M.  268. 
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assent  to  this  if  such  trial  could  be  arranged  to  come  on  within  KAY,  J. 
three  months,  and  if  the  Plaintiffs  would  agree  that  in  case  any  1888 
further  evidence  was  wanted  as  to  3?eruvian  law  the  witnesses  e,epublio 
should  be  produced  in  Court  to  avoid  the  expense  of  a  commission  ^^^^ 
to  Pent,  To  this,  however,  the  Plaintiffs,  the  Peruvian  Govern-  Dreyfus 
ment,  declined  to  assent.  &  Co. 

The  Defendants,  Messrs.  Dreyfus  &  Co.,  have  been  litigating  ' 
with  the  Peruvian  Guano  Company  for  about  eight  years,  and  the 
Peruvian  Government  during  all  that  time  have  not  intervened 
until,  on  the  22nd  of  ISTovember,  1886,  they  issued  the  writ  in 
this  action.  The  material  facts  may  be  very  simply  stated.  [His 
Lordship  stated  the  facts  of  the  case  as  above  set  out,  and  con- 
tinued as  follows: — ]  The  short  result  of  these  facts  is  this. 
At  the  time  when  Senor  Pierola  seized  upon  the  supreme  power 
there  was  a  question  pending  between  Messrs.  Dreyfus  and  the 
Peruvian  Government  as  to  the  result  of  the  accounts  of  their 
dealings  in  guano  under  the  first  contract.  By  art.  33  of  that 
contract  this  question  was  to  be  settled  by  the  tribunals  of  Peru. 
With  the  assent  of  Messrs.  Dreyfus  this  provision  was  waived, 
and  the  amount  due  was  settled  by  Sehor  Pierola  s  Government 
reducing  the  claim  of  Messrs.  Dreyfus  by  more  than  £1,400,000. 
To  this  settlement  Messrs.  Dreyfus  assented.  They  were  not 
subjects  of  the  State  of  Peru,  but  oi France.  The  French  Govern- 
ment had  recognised  Senor  Pierola' s  Government  as  the  de  facto 
Government  of  Peru.  Sehor  Pierola  made  provision  for  paying 
this  amount  by  consigning  fresh  cargoes  of  guano  to  Messrs. 
Dreyfus.  They  have  recovered  these  cargoes  after  long  litigation 
with  the  Peruvian  Guano  Company,  who  claimed  them,  and  the 
present  Government  of  Peru  are  now  seeking  to  deprive  them  of 
moneys,  the  proceeds  of  these  cargoes,  on  the  ground  that  by  the 
law  of  Perio  the  arrangement  with  Sehor  Pierola' s  Government 
was  void. 

It  is  difficult  to  see  how  this  can  be  determined  by  the  law  of 
Peru.  It  is  a  question  of  international  law  of  the  highest  im- 
portance whether  or  not  the  citizens  of  a  foreign  State  may  safely 
have  such  dealings  as  existed  in  this  case  with  a  Government 
which  such  State  has  recognised.  If  they  may  not,  of  what 
value  to  the  citizens  of  a  foreign  State  is  such  recognition  by 
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1888       European  countries  —  usurpations  of  the  power  of  previous 

Eepublio    Governments  overthrown — altering  the  constitution  essentially. 

OF  Peru    These  have  in  turn  been  recognised  by  this  and  other  nations. 

Dreyfus  When  the  Government  of  this  country  recognised  the  third  Em- 
&  Co.  peror  of  the  French,  if  any  Englishman  entered  into  contracts 
~"  with  his  Government,  could  it  be  maintained  that  the  validity  of 
such  contracts  must  depend  upon  the  law  of  France  as  settled  by 
decree  of  the  Eepublic  which  was  established  on  his  deposition  ? 
Obviously  it  would  follow  that  no  Englishman  could  safely 
contract  with  the  present  Government  of  France^  or,  indeed,  witK 
any  existing  Government,  lest  it  in  turn  should  be  displaced  by 
another  Government  which  might  treat  its  acts  as  void. 

There  is  no  authority  for  any  such  proposition.  I  must  take 
the  law  to  be  that  an  Englishman  or  Frenchman  might  safely 
contract  with  Senor  Pierolas  Government,  if  not  before,  at  any 
rate  after,  it  was  recognised  by  the  Governments  of  England  and 
France  respectively. 

But  an  agreement  between  the  Government  of  Peru  and  Messrs. 
Dreyfus  containing  a  clause  like  article  33  of  the  original  con- 
tract, submitting  all  questions  upon  such  contract  to  the  tribunals 
of  Peru,  might,  of  course,  be  modified  by  assent  of  both  contract- 
ing parties,  or  of  one  of  such  parties  and  another  Government 
who  had  succeeded  to  the  rights  of  the  former  Government.  If 
Seiior  Pierolas  Government  had  succeeded  to  the  rights  of  the 
former  Government  of  Peru,  of  course  a  new  convention  between 
his  Government  and  Messrs.  Dreyfus  modifying  the  contract  in 
this  respect  would  be  as  valid  as  if  entered  into  with  the  Govern- 
ment who  made  the  contract  originally.  This  is  what  actually 
occurred.  Sefior  Pierolas  Government  did  settle  with  Messrs. 
Dreyfus  the  amount  to  be  paid  to  them  under  the  original  agree- 
ment, without  resort  to  the  tribunals  of  Peru,  just  as  the  original 
contracting  parties  might  have  done.  How  can  that  be  invali- 
dated ?  Only  by  shewing  that  Senor  Pierolas  Government  had 
no  authority — that  is,  that  it  was  not  for  the  time  being  the 
Government  of  Peru.  But  that  question,  as  far  as  Messrs.. 
Dreyfus  are  concerned,  is  settled  by  the  recognition  of  Senor 
Pier  old's  Government  by  France,  and  is  in  no  sense  a  question 
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of  the  law  which  the  Republic  of  Peru  may  now  think  fit  to  re- 
cognise. 

The  decisions  on  the  subject  are  completely  in  accordance  with 
the  law  as  I  have  stated  it.  I  prefer  to  look  somewhat  further 
than  the  few  cases  cited  at  the  bar ;  but  all  the  authorities  to 
which  I  shall  refer  are  within  the  last  100  years.  There  have 
been  in  the  history  of  the  world  during  that  period  many  revolu- 
tions and  usurpations  of  supreme  power  among  civilized  nations 
who  recognise  international  law.  The  Plaintiffs'  counsel  have  been 
unable  to  cite,  nor  can  I  find,  any  authority  whatever  in  favour  of 
their  contention. 

There  is  a  case  of  Barclay  v.  Bussell  (1),  in  1797,  after  the 
acknowledgment  by  this  country  of  the  independence  of  the 
United  States,  which  was  in  1782.  In  that  state  of  things  Lord 
Eldon  refused  to  recognise  the  right  of  the  United  States  of 
America  to  certain  property  in  this  country,  consisting  of  Bank 
stock  which  had  been  purchased  by  the  Government  of  Maryland 
in  the  names  of  trustees  in  this  country  before  the  war  with 
America,  upon  the  ground  that  the  rights  of  Maryland  in  its 
former  condition  existed  under  letters  patent  granted  by  the 
Crown  of  England,  and  had  not  passed  to  the  new  State  of  Mary- 
land. That  State  had,  before  the  treaty  of  peace,  passed  an  Act 
discharging  the  trustees  and  appointing  new  trustees,  and  direct- 
ing a  transfer  of  the  Bank  stock  in  this  country.  Lord  Eldon 
said  (2) :  "  They  have  no  right  as  an  independent  State  to  make 
such  an  Act  as  that.  'No  foreign  authority  of  the  Grermanic 
body  or  France  or  Spain  could  do  such  an  act.  Nothing  they 
could  do  with  regard  to  this,  can  be  implied  from  the  treaty. 
There  might  have  been  an  express  article  in  the  treaty  upon  their 
claim  to  this  subject.  It  might  have  been  the  subject  of  a  specific 
article.  Such  a  demand  is  a  fit  subject  of  treaty ;  to  be  settled  as 
between  States  independent.  I  can  find  no  general  principle  in 
any  writer  upon  the  Law  of  Nations,  if  it  was  proper  for  me  to 
decide  by  reference  to  those  laws  ;•  but  I  have  looked  for  my  own 
satisfaction ;  and  I  find  no  general  principle  carrying  it  farther, 
than  that  the  new-formed  Government  may  invest  itself  with  all 
the  rights  that  it  can  command  :  no  farther.  The  old  Government 
(1)  3  Yes.  424.  (2)  3  Yes.  434. 
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of  Maryland,  sl  Government  of  a  singular  species,  existing  by 
letters  patent,  in  some  degree  similar  to  a  corporation,  possessing 
rights  in  England,  must  sue  in  England,  and  ought  to  be  regu- 
lated by  the  law  of  England;  under  which  it  has  its  existence. 
In  the  argument  it  was  said,  the  present  State  of  Maryland  has 
some  species  of  right  to  stand  in  the  place  of  the  old  Govern- 
ment, being  now  acknowledged  to  be  a  legitimate  Government. 
I  can  admit,  that  there  is  a  semblance  of  equity  in  the  claim  upon 
the  part  of  the  present  State  of  Maryland.  The  stock  was  cer- 
tainly purchased  at  the  expense  of  the  people  of  Maryland''  And 
his  Lordship  held  that  the  specific  execution  of  the  trust  having 
become  impossible,  the  right  to  dispose  of  the  money  was  vested 
in  the  Crown. 

In  a  later  case  of  Bolder  v.  Lord  Euntingfield  (1)  Lord  Eldon 
explains  that  decision  by  stating  that  Maryland  was  only  a  cor- 
poration under  the  great  seal  of  England,  and  was  dissolved  by 
means  which  a  Court  of  Justice  in  this  country  was  obliged  to 
consider  rebellious,  and  that,  therefore,  such  Court  could  not 
admit  that  the  title  passed  to  the  independent  States  of  America 
by  an  act  which  we  were  obliged  to  call  rebellion.  But  in  the  case 
then  before  him,  which  was  a  claim  by  the  Eepublic  of  Switzer^ 
land  to  certain  moneys  which  had  been  remitted  by  some  of  the 
cantons  to  this  country  before  the  consolidation  of  the  Eepublic 
in  1798,  Lord  Eldon  said  :  "  This  is  perfectly  different.  No  civil 
offence  has  been  committed  against  this  country  by  the  dissolu- 
tion of  the  former  Government,  or  the  arrangement  of  the  present 
Government,  in  Sivitzerland.  The  question  is  therefore  to  be 
discussed  upon  great  principles  of  the  law  of  nations ;  without 
attending  to  the  situation  of  the  defendants,  as  subjects  of  this 
country."  ^The  defendants  in  that  case  were  the  agents,  the 
Bank  of  England  and  the  South  Sea  Company,  to  whom  the  pro- 
perty had  been  remitted,  and  the  matter  came  on  upon  exceptions 
to  their  answers.  Lord  Eldon's  opinion,  as  I  have  read  it,  was 
clear  that  the  rights  of  the  Swiss  Government  over  the  property 
in  question  must  be  determined  by  international  law. 

In  City  of  Berne  v.  BanJc  of  England  (2)  Lord  Eldon  refused 
to  grant  an  injunction  to  restrain  the  Ba7iJc  of  England  from 
(1)  11  Yes.  283,  294.  (2)  9  Yes.  347. 
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permitting  a  transfer  of  certain  funds,  standing  in  their  names 
under  a  purchase  by  the  old  Government  of  Berne  before  the 
Kevolution,  expressly  on  the  ground  that  the  existing  Govern- 
ment of  Sivitzerland,  not  having  been  acknowledged  by  the 
Government  of  this  country,  could  not  be  noticed  by  this  Court, 
his  Lordship  stating  that  whether  the  foreign  Government  is 
recognised  or  not  is  matter  of  public  notoriety.  It  appears  from 
a  note  to  that  case  that  this  decision  was  followed  in  1823  in  a 
suit  instituted  by  persons  representing  themselves  as  the  Colom- 
bian Government,  which  was  not  recognised  by  the  Government 
of  this  country.  These  are  decisions  that  a  Government  not  so 
recognised  cannot  sue  in  the  Courts  of  a  foreign  country. 

In  Gelston  v.  Eoyf  (1),  in  the  Supreme  Court  of  the  United 
States,  the  law  is  stated  thus  :  "  No  doctrine  is  better  established, 
than  that  it  belongs  exclusively  to  Governments  to  recognise  new 
States  in  the  revolutions  which  may  occur  in  the  world ;  and 
until  such  recognition,  either  by  our  own  Government  or  the 
Government  to  which  the  new  State  belonged.  Courts  of  Justice 
are  bound  to  consider  the  ancient  state  of  things  as  remaining 
unaltered.  This  was  expressly  held  by  this  Court  in  the  case  of 
Bose  V.  Eimely  (2),  and  to  that  decision  on  this  point  we  adhere. 
And  the  same  doctrine  is  clearly  sustained  by  the  judgment  of 
foreign  tribunals :  The  Manilla  (3) ;  City  of  Berne  v.  Banh  of 
England  "  (4).  The  case  of  The  Manilla,  there  referred  to^  and 
another  case  in  the  same  book.  The  Pelican  (5),  were  with  refer- 
ence to  vessels  which  had  been  captured  during  the  war  with 
France  on  voyages  from  Port  au  Prince  in  San  Domingo,  That 
part  of  the  island  had  revolted  against  France  and  maintained  an 
independent  Government.  This  had  been  to  some  extent  recog- 
nised by  Orders  in  Council  in  this  country  which  did  not  expressly 
refer  to  Port  au  Prince,  but  Sir  William  Scott  and  Sir  William 
Grant  in  these  two  cases  held  the  recognition  sufficient  to  prevent 
the  captures  being  lawful,  on  the  ground  that  the  ships  were 
trading  to  ports  not  of  their  own  country  from  a  colonial  port  of 
the  enemy.   The  port  after  that  recognition  could  not  be  treated 


(1)  3  Wheat.  246,  324. 

(2)  4  Cranch,  241. 
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as  a  port  of  the  enemy.  In  United  States  of  America  v.  McBae  (1) 
James,  L.J.,  then  Vice-Chancellor,  says  (2)  :  "  I  apprehend  it  to 
be  the  clear  public  universal  law  that  any  Government  which  de 
facto  succeeds  to  any  other  Grovernment,  whether  by  revolution 
or  restoration,  conquest  or  reconquest,  succeeds  to  all  the  public 
property,  to  everything  in  the  nature  of  public  property,  and  to 
all  rights  in  respect  of  the  public  property,  of  the  displaced  power, 
whatever  may  be  the  nature  or  origin  of  the  title  of  such  dis- 
placed power.  Any  such  public  money  in  any  treasury,  any  such 
public  property  found  in  any  warehouses,  forts,  or  arsenals,  would, 
on  the  success  of  the  new  or  restored  power,  vest  ipso  facto  in  such 
power ;  and  it  would  have  the  right  to  call  to  account  any  fiscal  or 
other  agent,  or  any  debtor  or  accountant  to  or  of  the  persons  who 
had  exercised  and  had  ceased  to  exercise  the  authority  of  a  Govern- 
ment, the  agent,  debtor,  or  accountant  having  been  the  agent, 
debtor,  or  accountant  of  such  persons  in  their  character  or  pre- 
tended character,  of  a  Government.  But  this  right  is  the  right  of 
succession,  is  the  right  of  representation,  is  a  right  not  paramount 
but  derived,  I  will  not  say  under,  but  through,  the  suppressed 
and  displaced  authority,  and  can  only  be  enforced  in  the  same 
way,  and  to  the  same  extent,  and  subject  to  the  same  correlative 
obligations  and  rights  as  if  that  authority  had  not  been  suppressed 
and  displaced  and  was  itself  seeking  to  enforce  it." 

In  Wheatons  International  Law  (3)  the  doctrine  is  thus  stated  : 
"  If,  on  the  other  hand,  the  revolution  in  the  Government  of  the 
State  is  followed  by  a  restoration  of  the  ancient  order  of  things, 
both  public  and  private  property,  not  actually  confiscated,  revert 
to  the  original  proprietor  on  the  restoration  of  the  legiti- 
mate Government,  as  in  the  case  of  conquest  they  revert  to  the 
former  owners,  on  the  evacuation  of  the  territory  occupied  by 
the  public  enemy.  The  national  domain,  not  actually  alienated 
by  any  intermediate  act  of  the  State,  returns  to  the  sovereign 
along  with  the  sovereignty.  Private  property,  temporarily  seques- 
tered, returns  to  the  former  owner,  as  in  the  case  of  such  pro- 
perty recaptured  from  an  enemy  in  war  on  the  principle  of  the 
jus  postliminii.    But  if  the  national  domain  has  been  alienated, 

(1)  Law  Kep.  8  Eq.  69.  (2)  Law  Kep.  8  Eq.  75. 

(3)  2nd  Ed.  p.  41. 
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or  the  private  property  confiscated  by  some  intervening  act  of  KAY,  J. 

the  State,  the  question  as  to  the  validity  of  such  transfer  be-  1888 

comes  more  difficult  of  solution.    Even  the  lawful  sovereign  of  bbpublio 

a  country  may,  or  may  not,  by  the  particular  municipal  con-  ^^^^ 

stitution  of  the  State,  have  the  power  of  alienating  the  public  Dreyfus 

...  .  Brothers 

domain.   The  general  presumption,  m  mere  internal  transactions      &  Co. 

with  his  own  subjects,  is,  that  he  is  not  so  authorized.  But 
in  the  case  of  international  transactions,  where  foreigners  and 
foreign  Governments  are  concerned,  the  authority  is  presumed  to 
exist,  and  may  be  inferred  from  the  general  treaty-making  power, 
unless  there  be  some  express  limitation  in  the  fundamental  laws  of 
the  State.  So,  also,  where  foreign  Governments  and  their  subjects 
treat  with  the  actual  head  of  the  State,  or  the  Government  de  facto, 
recognised  by  the  acquiescence  of  the  nation,  for  the  acquisition 
of  any  portion  of  the  public  domain  or  of  private  confiscated 
property,  the  acts  of  such  Government  must,  on  principle,  be 
considered  valid  by  the  lawful  sovereign  on  his  restoration, 
although  they  were  acts  of  him  who  is  considered  by  the  restored 
sovereign  as  an  usurper.  On  the  other  hand,  it  seems  that  such 
alienations  of  public  or  private  property  to  the  subjects  of  the 
State,  may  be  annulled  or  confirmed,  as  to  their  internal  effects, 
at  the  will  of  the  restored  legitimate  sovereign,  guided  by  such 
motives  of  policy  as  may  influence  his  counsels,  reserving  the 
legal  rights  of  honde  fidei  purchasers  under  such  alienation  to  be 
indemnified  for  ameliorations."  This  distinguishes  the  dealings 
as  to  the  public  property  of  a  State  between  the  State  and  its  own 
subjects  from  similar  dealings  with  foreigners,  which  the  succeed- 
ing Government  by  international  law  must  treat  as  valid. 

Another  objection  was  urged  against  this  motion  to  which  I 
have  not  heard  any  satisfactory  answer.  The  Plaintiffs  are  seek- 
ing to  prevent  the  Defendants  from  receiving  the  proceeds  of 
eleven  cargoes  of  guano  which  were  consigned  to  them  on  certain 
terms  by  Senor  Pierolas  Government,  disregarding  the  terms  on 
which  such  consignment  was  made.  In  United  States  of  America 
V.  Prioleau  (1),  a  similar  claim  was  made  to  goods  which  rebel- 
lious States  of  America  had  sent  to  a  citizen  of  this  country.  The 
rebellious  States  had  been  conquered  by  the  United  States  Govern- 

(1)  2  H.  &  M.  559. 
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1888  Yet  it  was  held,  and  the  decision  has  not  been  questioned,  that 
Kepublio  contract  under  which  the  goods  were  sent  must  be  recognised, 
OF  Peru  ^^^^  they  could  not  be  recovered  in  violation  of  that  con- 

Deeypus  tract.  It  was  not  doubted  that  the  United  States  were  entitled  to 
&  Co.  all  public  property  belonging  to  the  rebellious  States ;  but  where 
these  States  had  dealt  for  value  with  citizens  of  another  country 
such  property  could  not  be  recovered  by  treating  the  contract  as 
void.  In  a  litigation  with  the  foreigner,  party  to  the  contract, 
they  must  adopt  the  contract  and  merely  take  such  rights  as  the 
de  facto  Government  of  the  rebel  States  might  have  had  under  it. 
This  doctrine  is  recognised  in  some  of  the  other  citations  already 
made,  especially  in  the  words  of  Lord  Justice  James,  which  I 
have  quoted.  It  was  applied  even  in  the  case  of  rebel  States 
which  had  not  been  recognised  by  this  country.  It  follows  a 
fortiori  in  this  case  that  the  Republic  of  Peru  can  only  recover 
the  proceeds  of  the  eleven  cargoes  of  guano  if  Senor  Fierolas 
Government  could  have  done  so.  That  ^Government  certainly 
could  not  have  recovered  them  in  violation  of  its  own  contract, 
as  the  Eepublic  of  Fern  are  now  seeking  to  do. 

The  duty  of  the  Court  upon  a  motion  like  this  is  to  consider, 
upon  the  evidence  before  it,  whether  the  Plaintiffs  shew  a  proba- 
ble case  for  relief  at  the  hearing.  If  they  do  not,  the  Court 
should  be  very  reluctant  to  interfere  with  the  rights  of  the  De- 
fendants by  interlocutory  injunction.  I  am  bound  to  say  that  I 
see  no  such  case.  If  this  were  the  trial  I  should  decide  against 
the  Plaintiffs  without  hesitation,  and  as  no  facts  are  in  dispute, 
and  the  law  of  Feru  seems  to  me  not  to  be  in  question,  I  cannot 
anticipate  that  the  Plaintiffs'  case  will  be  improved  at  the  trial. 
Another  most  important  consideration  is  the  relative  convenience 
or  inconvenience  to  the  parties  of  granting  or  withholding  an 
injunction.  Where  the  plaintiffs  do  make  out  a  probable  case 
for  ultimate  relief,  or  where  the  evidence  leaves  this  so  much  in 
doubt  that  the  Court  must  see  there  is  a  serious  question  of 
difficulty  to  try,  then  this  matter  of  convenience  becomes  of 
paramount  importance.  I  cannot  think  that  to  be  the  case  here. 
But,  if  I  must  consider  it,  these  are  the  facts.  The  sum  in  Court 
in  the  other  action  is  something  more  than  £200,000  consols. 


VOL.  XXXyill.]  CHANCEEY  DIVISION. 


363 


Of  this  amount  about  £100,000  may  now,  I  understand,  be  taken  KAY,  J. 

out  by  the  Messrs.  Breijfus  under  the  final  judgment  in  that  1888 

action.    They  have  been  litigating  the  matter  for  eight  years,  Kepublic 

during  most  part  of  which  time  the  Peruvian  Grovernment  have  ^J'^^ 

been  passive  but  interested  lookers-on.     To  retain  in  Court  Dreyfus 
^  Brothlus 
£100,000,  even  if  the  interest  at  3  per  cent,  were  allowed  to      &  Co. 

Messrs.  Dreyfus,  must  occasion  to  a  mercantile  house  a  most 
serious  inconvenience  and  loss.  It  has  not  been  suggested  that 
Messrs.  Bretjfus  will  not  be  perfectly  able  to  meet  any  claim 
made  by  the  Peruvian  Grovernment  in  this  action,  if  it  should  be 
established  against  them.  The  Peruvian  Government  have  de- 
clined the  offer  which  would  have  enabled  me  to  advance  the 
trial ;  and  after  hearing  the  motion  the  duty  of  the  Court  to 
other  suitors  prevents  it  from  allowing  such  precedence.  The 
suit  may  drag  on  and  not  be  finally  decided  for  a  long  time.  If 
the  money  be  impounded,  the  Peruvian  Government  will  have  no 
particular  interest  in  expediting  matters,  and  will  obtain  a  great 
advantage  against  the  Defendants  to  which,  in  my  opinion,  they 
have  no  right.  They  have  given  security  for  costs  to  a  consider- 
able amount,  but  whether  it  will  cover  the  costs  actually  incurred 
already  may  be  doubted.  The  balance  of  convenience  and  in- 
convenience is,  I  think,  decidedly  against  granting  the  injunc- 
tion. After  full  consideration  I  think  it  the  duty  of  the  Court 
not  to  encourage  this  litigation  in  any  way,  but  to  refuse  the 
motion  with  costs. 

Solicitors :  G.  M,  Clements  ;  Batten,  Proffitt  &  Scott. 
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In  re  WEST  LONDOISr  COMMEECIAL  BANK. 

Crown — Prerogative — Debtor  to  Croiun — Priority. 

Letter-receivers  were  in  the  habit,  with  the  sanction  of  the  Postmaster- 
General,  of  paying  moneys  received  on  account  of  the  Post-office  into  a 
bank  to  their  private  account,  together  with  their  own  moneys,  and  of 
drawing  cheques  both  for  their  own  purposes  and  for  payment  to  the 
Post-office.  The  bank  had  notice  that  their  customers  were  letter-receivers, 
and  drew  cheques  for  Post-office  purposes.  The  bank  having  gone  into 
liquidation  : — 

Held,  that  the  Postmaster-General,  on  behalf  of  the  Crown,  was  entitled 
to  payment  in  priority  over  other  creditors  of  the  bank  of  the  balance  due 
upon  the  letter-receivers'  accounts  in  respect  of  Post-office  moneys. 
Eex  V.  Ward  (1)  followed. 

Motion  on  behalf  of  Her  Majesty's  Postmaster-General  for 
an  order  against  the  official  liquidator  of  the  West  London  Com- 
mercial  Bank  for  payment  to  the  Keceiver-General  and  Account- 
ant-General  of  the  Post-office,  on  behalf  of  the  Crown,  of  a  sum 
of  £509,  which  by  an  order  in  this  matter  of  the  25th  of  Feb- 
ruary, 1887,  was  ordered  to  be  carried  to  a  separate  account 
intituled  "  The  moneys  claimed  by  the  Postmaster-General  on 
behalf  of  Her  Majesty  to  answer  the  claim  respecting  which  a 
fiat,  dated  the  12th  of  February,  1887,  has  been  obtained  for 
the  issue  of  a  writ  of  extent  against  the  bank  to  recover  the  sum 
of  £  

The  question  was,  whether  the  Crown  was  entitled  to  payment 
in  full  out  of  the  assets  of  the  bank  in  liquidation  in  priority 
over  other  creditors,  of  the  balance  of  moneys  paid  into  the  bank 
to  their  private  accounts  by  letter-receivers,  with  the  knowledge 
and  sanction  of  the  Postmaster-General,  to  meet  cheques  drawn 
by  them  from  time  to  time  in  favour  of  the  Post-office. 

It  appeared  from  the  evidence  that  it  was  the  practice  to 
allow  letter-receivers  to  retain  in  hand  a  certain  sum  in  cash  to 
meet  the  purposes  of  their  own  office  (savings  bank  warrants, 
money  and  postal  orders),  and  at  the  end  of  each  day  to  remit  to 
the  office  of  the  Eeceiver  and  Accountant-General  of  the  Post- 
office  sums  sufficient  to  reduce  the  balance  in  hand  to  about  the 

(1)  2  Ex.  301,  n. 


CHITTY,  J. 
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April  11. 
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normal  sum.    Formerly  the  money  thus  sent  was  remitted  to  CHITTY,  J. 
the  chief  office  in  cash,  but  for  some  years  past  it  had  been  the  1888 
practice,  with  the  sanction  of  the  Postmaster-General,  for  the  j^^g 
letter-receivers  to  open  an  account  at  some  bank,  and  to  remit  "^commekciaT 
their  balances  by  cheque.    Such  accounts  were  usually  opened  Bank. 
in  the  private  name  of  the  letter-receiver,  and  were  not  confined 
to  Crown  moneys,  other  moneys  being  paid  in  and  cheques  drawn 
for  the  private  purposes  of  the  persons  who  opened  the  accounts, 
but  the  bank  was  in  the  habit  of  issuing,  at  the  request  of  the 
letter-receivers,  in  addition  to  the  ordinary  stamped  cheque- 
books, cheque-books  containing  unstamped  cheques  overprinted 
with  the  words  "  On  Her  Majesty's  service,"  for  the  purpose 
of  payments  in  favour  of  the  Postmaster-General.    There  was 
nothing,  however,  in  the  books  of  the  bank  to  shew  that  the 
moneys  paid  in  by  the  letter-receivers  related  to  anything  but 
their  private  accounts,  or  included  Crown  moneys. 

At  the  time  when  the  bank  stopped  payment  cheques  for  over 
£500,  drawn  by  the  letter-receivers  in  favour  of  the  Postmaster- 
General,  were  outstanding,  and  on  account  of  the  stoppage  could 
not  be  presented. 

On  the  12th  of  February,  1887,  a  fiat  was  obtained  on  behalf 
of  the  Crown  for  a  writ  of  extent  against  the  bank  to  recover  the 
account  for  which  the  unpaid  cheques  had  been  drawn  ;  and  by 
order  of  the  25th  of  February,  1887,  the  amount  due  in  respect 
of  these  unpaid  cheques  was  ordered  to  be  carried  to  a  separate 
amount  to  answer  the  claim  of  the  Postmaster-General. 

On  behalf  of  the  official  liquidator  it  was  not  admitted  that 
the  bank  had  any  notice  that  the  moneys  paid  in  by  the  letter- 
receivers  were  Crown  moneys  ;  but  notice  to  the  bank  that  the 
persons  banking  with  them  were  letter-receivers,  and  from  time 
to  time  drew  cheques  upon  their  balances  for  the  purposes  of  the 
Post-office,  was  admitted. 

Sir  E.  Clarice,  S.G.,  and  C.  T.  SimjosoUy  in  support  of  the 
motion : — 

The  accounts  with  the  bank  being  kept  by  persons  who,  to  the 
knowledge  of  the  bank  were  receiving  moneys  on  behalf  of  the 
Postmaster-General,  and  from  time  to  time,  by  cheques  drawn  by 
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CHITTY,  J.  themselves,  paid  those  moneys  to  the  Postmaster-General,  privity 
188S      is  established  between  the  bant  and  the  Crown,  and  the  bank 
became  immediate  debtors  to  the  Crown  in  respect  of  the  balance 
"coMMERciAif  moneys  so  paid  in,  and,  upon  the  evidence,  traced  as  Crown 

Bakk.     money :  Bex  v.  Wrangham  (1)  ;  Beg.  v.  Adams  (2)  ;  Bex  v. 
Ward  (3). 

The  prerogative  not  being  affected  by  the  winding-up,  the 
Crown  is  entitled  to  payment,  in  priority  over  the  other  creditors 
of  the  bank,  of  the  amount  claimed. 

Bomer,  Q.C.,  and  Swmfen  Eady,  for  the  official  liquidator  of 
the  bank : — 

We  admit,  upon  the  authorities,  that  if  A.  with  moneys  of  the 
Crown  in  his  hands  wrongfully  pays  that  money  to  B.,  with 
knowledge  on  the  part  of  B.  that  the  money  is  Crown  money ;  or, 
again,  if  B.  receives  the  money  under  express  or  even  implied 
obligation  to  hold  it  for  the  Crown,  then  privity  is  established 
between  the  Crown  and  B.,  who  becomes  a  debtor  to  the  Crown. 
But  if  the  Crown  (here  the  Postmaster-General)  has  known  ot 
and  consented  to  the  payment  by  the  receivers  of  Crown  moneys 
into  the  bank,  with,  and  undistinguished  from,  their  own  moneys, 
the  mere  fact  of  such  payment  does  not  make  the  bank  a  debtor 
to  the  Crown,  so  as  to  give  the  Crown  priority  over  other  creditors 
of  the  bank.  The  whole  basis  of  the  decisions  in  Bex  v.  Wrang- 
ham, Beg.  V.  Adams,  and  Bex  v.  Ward,  rests  upon  the  fact  that  in 
those  cases  the  payment  into  the  bank  by  the  Crown  agents  was 
wrongful. 

[Chitty,  J. : — The  argument  is  ingenious,  but  it  is  not  borne 
out  by  the  cases,  which  say:  Anybody  who  receives  money  knowing 
or  having  reason  to  believe  it  is  money  of  the  Crown,  becomes  a 
debtor  to  the  Crown.  There  is  nothing  about  rightfully  or 
wrongfully,  with  or  without  authority.] 

In  those  cases  it  was  not  alleged  that  the  agent  in  paying  in 

the  money  did  so  with  the  consent  of  the  Crown,  and  that,  we 

submit,  distinguishes  them  from  this  case,  where,  by  the  course 

adopted  by  the  Postmaster-General  himself,  the  bank  has  been 

(1)  1  Cr.  &  Jer.  408.  (2)  2  Ex.  299. 

(3)  2  Ex.  301,  B. 
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made  accountable  to  the  agents  and  servants  of  the  Post-office,  CHITTY,  J. 
.and  is  relieved  from  any  liability  to  the  Crown  in  respect  of  the  1888 
^accounts  of  the  letter  receivers,  which  were  private  accounts  in  all  ^  in  re 
respects  and  so  treated.    If  the  contention  on  behalf  of  the  commbSSl 
'Crown  is  correct,  then  directly  the  bank  received  any  moneys 
'from  the  customer  which  it  might  suppose  were  Crown  moneys 
iihe  bank  would  become  accountable  to  the  Crown  for  the  whole 
amount,  and  the  private  cheques  would  not  operate  as  a  discharge. 
We  submit  that  we  never  became  debtors  to  the  Crown,  but  to 
ithe  letter-receivers,  as  our  private  customers  ^only.    And  if  not 
•debtors  to  the  Crown  when  the  bank  was  a  going  concern,  we  did 
-not  become  Crown  debtors  after  the  winding-up. 

The  Solicitor-Generalf  in  reply. 


Chitty,  J.  (after  stating  the  facts,  proceeded) : — 

On  the  evidence  it  is  clear  that  the  bank  knew  from  time  to 
"time  that  moneys  were  paid  in  by  these  debtors  to  the  Crown, 
and  the  moneys  so  paid  in  were  Crown  moneys.  About  that 
there  can  be  really  no  dispute.  The  accounts,  however,  were  not 
confined  to  the  Crown  moneys :  other  moneys  belonging  to  the 
letter-receivers  were  paid  in,  and  some  of  the  cheques  drawn 
were  cheques  drawn  for  private  purposes  of  the  persons  who 
opened  the  accounts. 

The  law,  I  take  it,  now  is  quite  settled,  and  the  case  is  covered 
by  the  authorities  that  have  been  referred  to,  Bex  v.  Wrangham  (1) 
Bex  V.  Ward  (2),  and  Beg.  v.  Adams  (3).  In  Bex  v.  Wrangham 
Lord  Lyndhimt  laid  it  down  that  whoever  receives  money  of 
the  Crown  becomes  an  immediate  debtor  to  the  Crown.  It  is 
not  necessary  to  consider  whether  to  that  proposition  should  be 
added  the  words  "  knowingly  receives,"  because  the  evidence  in 
this  case  shews  that  the  moneys  that  were  received  were  received 
by  the  bank  in  circumstances  similar  to  those  that  are  found 
in  Bex  v.  Ward.  There  the  affidavit  on  behalf  of  Ward,  the 
banker,  or  his  assignee,  shewed  that  the  banker  had  never  had 
.aotice,  nor  did  he  ever  positively  know  that  the  moneys  paid 

(1)  1  Or.  &  Jer.  408.  (2)  2  Ex.  301,  n. 

<3)  2  Ex.  299. 

2  0  2  X 


368 


CHANCEEY  DIVISION.  [VOL.  XXXVIII, 


CHITTY,  J.  into  his  hands  hj  John  Bixon,  or  any  part,  belonged  to  the  Crown, 
1888  though  he  certainly  did  believe  that  some  part  of  the  money  so 
In  re  P^id  into  his  hands  for  / ohn  Bixon  might  have  been  received  for 
^oMMERciAiT  '  what  amount  he  did  not  know.  It  is  plain  in  this 
Bank.  case  the  bank  had  reason  to  believe  that  a  portion  of  the  moneys 
paid  in  was  Crown  moneys.  According  to  the  report,  ParJce^  B., 
stated  the  law  to  be  "  that  anyone  is  in  privity  with  the  Crown 
who  knows  that  the  money  which  he  receives  is  the  money  of  the 
Crown."  It  has  been  argued  that  what  was  done  was  done  with 
the  Postmaster-General's  authority,  and  that  the  Postmaster- 
General  had  authorized  the  payment  of  these  moneys  into  the 
bank  to  an  account  which  was  not  shewn  to  be  a  Crown  account, 
and  allowed  the  receivers  to  deal  with  the  moneys  as  their  own, 
and  that  in  these  circumstances  the  bank  never  became  im- 
mediate debtor  to  the  Crown.  It  was  further  contended  that 
if  the  bank  had  been  debtors  to  the  Crown,  the  Crown  could  at 
any  time  while  the  bank  was  a  going  concern,  have  sued  the 
bank  and  disavowed  all  the  cheques  which  had  been  drawn  by 
the  receivers  in  their  own  favour,  or  for  their  own  private  pur- 
poses. That  argument,  it  appears  to  me,  is  answered  by  the 
observation  that,  assuming  that  the  Postmaster-General  authorized 
the  payment  of  the  moneys  into  the  bank,  as  stated,  then  he 
authorized  also,  on  behalf  of  the  Crown,  the  course  of  dealing- 
pursued,  viz.,  that  the  moneys  should  be  drawn  out  by  cheque  of 
the  person  in  whose  name  the  account  stood.  Consequently  the 
bank  got  a  discharge  from  time  to  time  by  the  very  same  author 
rity  which  is  relied  upon,  and  as  soon  as  a  cheque  was  drawn, 
even  for  the  private  purposes  of  the  particular  receiver,  the  bank 
to  that  extent  were  no  longer  debtors  to  the  Crown.  Now,  what 
the  Crown  is  claiming  is  only  the  balance  of  Crown  moneys 
remaining  to  the  credit  of  each  receiver's  account ;  and  in  regard 
to  that  it  is  clear  that  the  prerogative  enables  the  Crown  to- 
trace  the  money  of  the  Crown  when  once  mixed  up  with  the 
general  funds  of  any  person.  It  may  be  difficult,  as  Pollock,  C.B., 
says  in  Beg.  v.  Adams  (1),  to  trace  the  money  of  the  Crown  when 
mixed  up  with  the  general  funds  of  any  person  ;  but  still  it  may 
be  followed  wherever  the  evidence  leads.    The  evidence  leads  in 

(1)  2  Ex.  300. 
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this  case  to  the  conclusion  that  the  sums  which  the  Solicitor-  CHITTY,  J. 
General,  on  behalf  of  the  Crown,  asks  to  be  paid  to  him,  are  the  1888 
moneys  in  that  account  which  belonged  to  the  Crown.    The  case  ^^7e 
is  really  covered  by  the  authorities,  and  I  make  the  order  asked  ^omiERCT^^ 
for.  Bank. 

Solicitors :  Bohert  Hunter  (Solicitor  for  Post-office) ;  Chappie, 
Welch  &  Chappie. 

F.  O.  A.  W. 
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In  re  WOKSWICK. 
EOBSOJST  V.  WOESWICK 


March  27 ; 
April  11,  12. 


[1882    W.  4946.] 


Discovery — Product  ion  of  Documents — Privilege. 


Transcript  of  shortiiaiid  notes  of  proceedings  in  open  Court  are  not 
privileged. 

Nor  don  v.  Defries  (1)  observed  upon. 

The  Chaplains  and  Poor  of  Wyggleston's  Hospital,  Leicester^ 
made  a  claim  in  this  administration  action  for  damages  in  respect 
of  injury  done  by  flooding  a  mine  of  which  the  claimants  were 
owners  in  fee,  alleged  to  have  been  caused  in  breach  of  a  cove- 
nant by  the  wrongful  working  of  a  mine  belonging  to  testator 
in  the  action. 

The  testator  was  lessee  of  adjoining  coal-mines,  one  of  which 
was  held  on  a  lease  from  the  claimants ;  in  this  lease  was  con- 
tained the  covenant  on  which  the  claim  was  founded.  The  tes- 
tator's business  was  carried  on  under  the  name  of  the  Swanning- 
ton  Colliery  Company.  The  Snihston  Colliery  Company  were  lessees, 
of  two  collieries  adjoining  the  testator's  collieries,  one  of  which 
was  held  under  the  claimants.  The  alleged  wrongful  working 
was  done  in  the  testator's  colliery,  not  held  of  the  claimants,  and 
it  was  alleged  that  by  such  working  the  mine  of  the  Snihston 
Company  not  held  from  the  claimants  had  been  broken  into  and 
drowned,  and  that  the  water  had  found  its  way  into  the  mine 
which  the  Snihston  Colliery  Company  held  from  the  Plaintiffs  and 
caused  the  injury  in  question. 

The  Snihston  Colliery  Company  had  brought  an  action  against 
the  Defendants,  the  testator's  executors,  in  respect  of  the  alleged 
breaking  in  to  their  mine.  The  action  came  on  for  trial  before 
Mr.  Justice  Pearson  on  five  days  in  February  and  March,  1886. 
It  was  not  tried  out,  but  was  compromised.  It  was  admitted  that 
the  Defendants  had  taken  shorthand  notes  of  the  proceedings^ 
They  had  made  an  affidavit  as  to  documents  relating  to  the 


(1)  8  Q.  B.  D.  508. 
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matters  in  dispute  in  this  claim  which  made  no  reference  to  such 
shorthand  notes. 

The  claimants  under  order  duly  obtained  administered  inter- 
rogatories to  one  of  the  Defendants.  One  of  the  interrogatories 
was  partly  addressed  to  other  matters,  and  contained  the  follow- 
ing question  as  to  shorthand  notes :  "  and  had  not  the  Swanning- 
ton  Colliery  Comjpany  or  the  Defendants,  or  some  or  one,  and 
which  of  them  caused  to  be  taken  shorthand  writer's  notes  of  the 
evidence  in  the  said  action  so  far  as  the  evidence  was  taken,  or 
how  otherwise  ?  " 

The  Defendant  refused  to  answer  this  interrogatory  on  the 
ground  that  an  affidavit  of  documents  had  been  made. 

This  was  a  summons  for  a  further  answer. 

The  parties  submitted  to  treat  the  question  as  being  whether 
the  shorthand  notes  taken  at  the  trial  were  privileged. 

Napier  Higgins,  Q.C.,  and  Nalder,  for  the  Claimants : — 

The  shorthand  notes  are  clearly  not  privileged  :  Nicholl  v. 
Jones  (1) ;  Baivstone  v.  Preston  Corporation  (2). 

Everitt,  Q.C.,  and  Butcher,  for  the  Defendants  : — 

This  case  is  more  like  the  common  law  case  of  Nordon  v. 
Defries  (3)  than  either  Nicholl  v.  Jones  or  Bawstone  v.  Preston 
Corporation,  in  which  the  Court  refused  to  order  production  of  a 
transcript  of  shorthand  notes  taken  in  another  action  where  it 
was  said  that  the  notes  were  taken  with  a  view  to  further  litiga- 
tion :  the  notes  in  this  case  were  taken  pending  the  dispute  with 
the  claimant.  If  the  shorthand  notes  are  producible  in  this  case 
they  would  be  in  any  case ;  it  could  hardly  be  said  that  notes 
taken  by  the  solicitor  himself  or  his  clerk  were  not  privileged 
when  taken  for  the  purpose  of  conducting  his  case.  There  is  no 
reason  for  any  distinction  whether  the  notes  were  abstracts  or 
verbatim ;  clearly  enough  notes  taken  by  the  solicitor  or  counsel 
ought  not  to  be  produced.  If  this  claim  were  to  prevail,  it  would 
enable  one  party  during  litigation  to  get  the  shorthand  notes  at 
the  expense  of  his  adversary. 

(1)  2  H.  &  M.  588.  (2)  30  Ch.  D.  116. 

(3)  8  Q.  B.  D.  508. 
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North,  J.  (after  disposing  of  the  other  matters,  continued)  : — 

With  respect  to  the  shorthand  notes,  all  that  I  can  do  on  this 
summons  is  to  say  that  the  affidavit  is  insufficient,  and  order  a 
further  affidavit,  but  I  suggested  to  the  parties,  and  they  have,  I 
think  very  wisely,  adopted  my  suggestion  that  it  should  be  left 
to  me  to  say  now  whether  the  notes  should  be  produced.  I  think 
they  must  be  produced  :  what  was  taken  down  by  the  shorthand 
writers  was  taken  in  open  Court,  and  there  can  be  nothing 
privileged  or  confidential  in  what  passes  in  open  Court.  In  the 
case  of  Nicholl  v.  Jones  (1)  Vice-Chancellor  Wood  ordered  that 
the  indorsement  of  counsel  should  be  produced,  as  well  as  the 
transcript  of  shorthand  notes.  I  do  not  see  any  difference 
between  the  indorsements  and  the  shorthand  notes  in  this 
respect.  Then  we  have  a  recent  case  before  Mr.  Justice  Kay, 
Bawstone  v.  Preston  Corporation  (2),  which  I  believe  is  the  last  case 
on  the  subject.  The  point  there  was  precisely  the  same  as  here. 
I  do  not  stop  to  read  his  decision,  but  it  was  that  a  transcript 
of  notes  was  not  privileged,  and  must  be  produced :  that  is  in 
accordance  with  my  own  view,  and  upon  those  two  cases  I  think 
I  ought  to  act. 

I  ought  not,  however,  to  pass  over  the  case  of  Nordon  v. 
Befries  (3),  which  seems,  as  to  what  was  done,  somewhat  at  vari- 
ance with  my  view.  The  Court  there  decided  the  case  upon  the 
arguments  before  them,  and  if  the  case  had  been  argued  as  this 
case  has  been  argued  before  me,  I  think  the  Judges  would  have 
taken  the  same  view  that  I  do.  Mr.  Justice  Mathew,  who  de- 
livered the  judgment  of  the  Court,  said  (4)  :  It  was  argued  that 
unless  the  affidavit  shewed  that  documents  sought  to  be  protected 
came  into  existence  exclusively  for  the  purposes  of  the  pending 
action,  they  were  not  privileged.  But  no  authority  was  cited  in 
support  of  this  contention.  It  is  probable  in  this  case  that  the 
notes  of  the  evidence  were  taken  as  well  with  a  view  to  ulterior 
proceedings  in  the  case  of  Nordon  v.  Nordon  as  for  the  purposes 
of  this  action.  If  so  the  notes  would  seem  to  have  been  clearly 
privileged  in  that  suit,  and  it  is  difficult  to  see  why  their  being 
privileged  in  one  suit  should  destroy  the  privilege  in  another 

(1)  2  H.  &  M.  588.  (3)  8  Q.  B.  D.  508 

(2)  30  Ch.  D.  116.  (4)  Ibid.  510. 
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•  arising  out  of  the  same  subject-matter.  It  seems  unreasonable 
that  a  privilege  in  each  should  become  a  privilege  in  neither." 

I  do  not  think  the  learned  Judges  intended  to  depart  from  the 
^view  taken  by  the  Yice-Chancellor  in  the  previous  case;  and 
neither  the  arguments  nor  the  judgment  deal  with  the  real 
question,  whether  a  record  of  what  is  taken  in  open  Court  can  be 
privileged  at  all ;  and  there  is  nothing  in  that  case  which  ought 
to  prevent  me  from  following  the  earlier  case  of  Nicholl  v. 
^  Jones  (1)  and  the  late  case  of  Bawstone  v.  Preston  Corporation  (2). 

It  has  been  put  in  argument  that  supposing  the  shorthand 
.notes  had  been  taken  by  the  solicitor's  clerk— or  the  solicitor 
himself — they  would  have  been  privileged.  I  do  not  admit  that 
would  be  so.  A  mere  verbatim  report  of  the  evidence,  whether 
by  the  solicitor's  clerk,  the  solicitor,  or  counsel,  would  not  in  my 
qpinion  be  privileged. 

Solicitors  for  Claimants :  Colly er-Bristow  &  Go. 
Solicitor  for  Executors  :  C.  J,  Mander, 

D.  P. 


NORTH,  J. 
1887 
In  re 

WORSWICK. 

EOBSON 
V. 

WORSWICK. 


In  re  FLETCHER. 
GILLINGS  V,  FLETCHER. 

[1887    F.  1337.] 

Satisfaction — Ademption — Legacy — Deht 

A  testator  bequeathed  Ms  wife  a  legacy  of  £625.    He  then  owed  her 
that  exact  amount.    The  debt  was  paid  off  in  his  lifetime  : — 
Held^  that  the  sum  was  not  payable  as  a  legacy. 

HeNBY  ALLASON FLETCHEB,  the  testator  in  this  summons, 
made  his  will  in  September,  1876.  He  appointed  his  two 
brothers  William  and  Isaac  and  his  wife  executors  and  trustees. 
He  made  a  codicil  dated  the  30th  of  August,  1882,  being  at  that 
time  indebted  to  his  wife  in  the  sum  of  £625,  on  which  he  paid 
interest.  The  operative  part  of  the  codicil  was  as  follows :  "  I 
hereby  appoint  Alfred  Sutton  of  Scothy,  near  Carlisle,  as  executor 
and  trustee  under  the  said  will,  in  place  of  my  late  brother  Isaac 
Fletcher,  deceased.  And  I  hereby  bequeath  unto  my  wife  the 
(1)  2  H.  &  M.  588.  (2)  30  Ch.  D.  116. 
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1888 
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sum  of  six  hundred  and  twenty-five  pounds  for  her  absolute  use, 
in  addition  to  any  bequests  to  her  in  the  said  will." 

In  November,  1883,  at  the  request  of  the  testator's  wife,  he 
paid  off  the  debt  of  £625,  by  investing  that  sum  in  her  name  in 
certain  railway  bonds.  He  drew  a  pen  through  the  bequest  in 
the  codicil,  but  did  not  effectively  revoke  it.  He  died  in  July, 
1884,  and  his  will  and  codicil  were  duly  proved  by  his  wife  and 
William  Fletcher  and  Alfred  Sutton, 

The  testator's  widow  had  since  married  the  Eev.  (7.  B.  S.  Gil- 
lings. 

This  was  an  originating  summons  to  which  Mrs.  Gillings  was 
Plaintiff.  The  Defendants  were  her  co-trustees  and  the  children 
of  her  first  marriage,  who  were  infants.  One  object  of  the  sum- 
mons was  to  have  it  declared  that  the  Applicant  was  entitled  to 
the  pecuniary  legacy  of  £625  bequeathed  to  her  by  the  said 
testator. 


CozenS'Hardy,  Q.C.,  and  Asliton  Cross,  for  the  Plaintiff : — 

This  is  a  case  in  which  neither  the  doctrine  of  satisfaction  nor 
that  of  ademption  applies.  There  would  have  been  satisfaction 
of  the  debt  by  payment  of  the  legacy  only,  if  the  debt  had  been 
alive  when  the  testator  died.  The  application  of  the  doctrine  of 
satisfaction  only  arises  when  the  claim  which  is  said  to  be  satisfied 
can  be  made. 

The  doctrine  of  ademption  only  applies  where  there  is  a  tes- 
tator who  is  either  in  loco  parentis,  and  has  subsequently  made 
an  advance  in  performance  of  his  duty,  or  has  given  a  legacy  for 
a  particular  purpose  expressed  on  the  face  of  the  will,  and  that 
purpose  has  been  carried  out,  or  he  has  given  a  specific  legacy  of 
something  which  has  ceased  to  exist :  Fanhhurst  v.  Howell  (1)  ; 
In  re  Folloch  (2). 

The  doctrine  that  double  portions  are  not  to  be  given,  has 
never  before  been  applied  to  a  case  like  the  present ;  there  is  no 
reason  apart  from  the  artificial  rules  of  the  Court  of  Chancery 
why  the  wife  should  not  be  intended  to  have  both  the  debt  paid 
to  her  in  her  lifetime,  and  the  legacy  given  her  out  of  bounty  or 
love.  The  legacy  is  meaningless  if  she  is  not  to  have  both. 
(1)  Law  Eep.  6  Ch.  136.  (2)  28  Ch.  D.  552. 
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The  Court  will  not  extend  these  artificial  rules  to  a  new  case : 
Atkinson  v.  Littleivood  (1). 

Cookson-Crackantlio}yey  Q.O.,  and  Frederic  Thompson,  for  the 
Defendants  the  trustees  ;  and  W.  F,  Hamilton,  for  the  infants  : — 

The  real  question  is  what  intention  will  the  Court  impute  on 
the  words  of  the  will,  taken  with  the  surrounding  circumstances, 
to  the  testator.  The  general  rule  is  that  where  there  is  a  debt  due 
from  the  testator  who  leaves  his  creditor  a  legacy  of  at  least  as 
large  an  amount  as  the  debt,  the  testator  intends  by  the  legacy  to 
satisfy  the  debt.  It  will  take  much  to  rebut  the  presumption  of 
such  an  intention  where  the  legacy  is  of  the  exact  amount  of  the 
debt,  and  the  debt  is  an  odd  sum :  Talbot  v.  Farl  of  Shrews- 
hury  (2)  ;  Bawlins  v.  Fowel  (3). 

Having  once  got  the  fact  that  the  legacy  is  given  to  satisfy 
a  particular  purpose,  to  make  an  advance  by  a  person  in  loco 
parentis,  or  whatever  that  purpose  be,  if  the  purpose  is  satisfied 
or  fails  by  whatever  means,  the  legacy  falls  with  this  purpose, 
that  is,  there  is  ademption :  Fowler  v.  Fowler  (4)  ;  MoncJc  v. 
MoncJc  (5)  ;  PanJchurst  v  Howell  (6).  The  very  origin  of  the  rule 
against  double  portions  is  the  presumption  that  a  debtor  does 
not  mean  to  pay  twice  over  :  Wetlierhij  v.  Dixon  (7). 

CozenS'Hardy,  in  reply. 

NOKTH,  J. : — 

In  the  present  case  I  think  it  is  very  probable  that  the  widow 
herself  took  the  view  that  the  legacy  was  intended  to  provide  for 
the  debt.  But  I  do  not  think  she  is  bound  in  any  way  by  the 
opinion  she  may  have  had,  and  I  pay  no  attention  to  that. 

The  conclusion  I  come  to  is  based  simply  on  the  legal  effect  of 
the  acts  done  in  the  lifetime  of  the  testator.  At  the  date  of  the 
codicil  he  did  owe  his  wife  the  sum  of  £625.  By  his  codicil  he 
gave  her  a  legacy  of  that  precise  amount.  I  cannot  imagine  any 
reason  for  his  giving  that  exact  sum  except  to  provide  for  the 


(1)  Law  Eep.  18  Eq.  595,  603. 

(2)  Prec.  Ch.  394. 

(3)  1  P.  Wms.  297. 


C4)  3  P.  Wms.  353. 

(5)  1  B.  &  B.  298. 

(6)  Law  Eep.  6  Ch.  136. 


NOKTH,  J. 
1888 

In  re 
Eletohee. 

GiLLlNGS 
V. 

Fletcher. 


(7)  19  Ves.  4.07,  411. 
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Afterwards  the  debt  was  paid  off,  and 
the  purpose  for  Avhich  the  legacy  was  given  I  am  convinced 
was  satisfied.  But  it  is  said  that  in  order  to  treat  the  legacy  as 
adeemed  by  such  means  it  is  necessary  that  the  purpose  must 
appear  on  the  face  of  the  will.  It  is  clear  that  if  the  codicil 
had  said  in  so  many  words  that  the  legacy  of  £625  was  given  in 
satisfaction  or  payment  of  the  debt,  and  the  testator  had  afterwards 
paid  the  debt  to  her,  she  could  not  have  got  the  legacy.  I  do  not 
think  that  is  disputed.  But  it  is  said  that  because  there  is  no 
such  reference  to  the  debt  in  the  bequest  the  payment  of  it  cannot 
have  that  effect,  and  the  legacy  must  not  be  treated  as  having 
been  given  for  that  purpose  only.  Suppose  the  debt  had  not 
been  paid,  could  the  widow  have  taken  the  debt  as  well  as  the 
legacy  ?  I  think  clearly  not.  Though  no  doubt  the  Court  is  not 
disposed  to  hold  there  is  satisfaction  if  it  can  help  it,  and  has 
taken  hold  of  slight  circumstances  to  rebut  the  presumption 
against  double  portions,  yet  it  is  clearly  established  that  if  there 
is  a  legacy  of  equal  amount  with  a  debt,  the  creditor  cannot  take 
both  the  legacy  and  the  debt  unless  there  is  something  to  take 
the  case  out  of  the  general  rule.  In  the  present  case  there  is 
nothing  of  the  sort,  and  it  seems  to  me  that  this  legacy  given  by 
the  codicil  must  be  taken  to  have  been  given  in  satisfaction  of 
the  debt ;  and  the  presumption  of  law,  in  the  absence  of  any 
evidence  to  rebut  it,  seems  to  me  to  put  the  matter  in  precisely 
the  same  position  as  if  it  had  been  stated  in  the  codicil  that  the 
legacy  was  to  pay  the  debt.  That  being  so,  the  testator,  having 
paid  off  the  debt  in  his  lifetime,  his  estate  is  relieved  from  the 
payment  of  the  legacy.  Mr.  Cozens-Hardy  says  there  is  no  case  in 
the  books  where  such  a  legacy  has  been  treated  as  satisfaction  of 
a  debt  except  where  either  the  debt  has  been  in  existence  at  the 
death  of  the  testator,  or  the  special  purpose  for  which  it  was  given 
has  been  mentioned  in  the  will.  In  my  opinion,  as  I  have  said, 
the  case  stands  precisely  in  the  same  position  as  in  the  latter 
case,  where  the  existence  of  the  purpose  is  founded  on  a  pre- 
sumption of  law,  which  there  is  no  evidence  to  rebut.  No  doubt 
Lord  Selborne  in  In  re  PoUocJc  (1)  does  refer  to  the  case  where 
there  is  a  reference  to  the  purpose  in  the  will.    Such  reference 

(I)  28  Ch.  D.  552. 
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may  be  and  is  a  very  material  circumstance,  but  I  do  not  under- 
stand that  the  Lord  Chancellor  was  exhaustively  laying  down 
the  law  as  if  he  were  writing  a  book,  and  no  such  presumption 
arose  in  that  case.     If  I  am  right  that  the  presumption  of  law 
produces  exactly  the  same  effect  as  if  the  purpose  had  been  ex- 
pressed, there  are  numerous  authorities  to  shew  that  the  legacy 
has  been  adeemed.    I  need  only  refer  to  the  case  of  PanlcJmrst 
V.  Hoivell  (1).    In  that  case  a  legacy  was  given  to  the  testator's 
wife  to  be  paid  within  ten  days  after  his  death.    That  did  not 
make  it  incumbent  to  pay  the  legacy  in  the  ten  days,  because  the 
state  of  the  estate  might  have  been  such  that  it  would  be 
improper  to  pay  it  within  that  time.     During  his  last  illness,  at 
the  request  of  his  wife,  who  did  not  know  the  contents  of  the 
will,  he  had  given  her  £200,  that  she  might  have  a  sum  of 
money  which  she  could  control  immediately  on  his  death  without 
the  interference  of  his  executors.    It  was  held  that  the  providing 
the  wife  with  money  immediately  after  the  testator's  decease  was 
not  a  satisfaction  of  the  particular  purpose  of  the  legacy.  But 
Lord  Justice  James  lays  down  the  rule  in  this  way  (2) :  "The  rule 
on  this  subject,  as  stated  by  Mr.  Justice  Williams,  is,  that  where 
the  testator  stands  neither  in  the  natural  nor  assumed  relation  of 
a  parent  to  the  legatee,  the  legacy  will  be  considered  as  a  bounty, 
and  will  not  be  adeemed  by  a  subsequent  advancement,  unless 
the  legacy  is  given  for  a  particular  purpose,  and  the  testator 
advances  money  for  the  same  purpose,  or  unless  the  intention 
otherwise  legally  appear  of  making  the  advancement  with  a 
view  to  ademption.    I  think  this  refers  to  a  legacy  given  for  a 
particular  specific  purpose,  as  for  instance  a  legacy  given  to 
purchase  an  advowson  for  a  son,  which  would  be  adeemed,  or 
perhaps  it  would  be  more  correct  to  say  satisfied,  by  the  father 
afterwards  purchasing  the  advowson  for  him.    Here  the  legacy 
does  not  appear  to  me  to  have  been  given  for  a  particular  purpose 
within  the  meaning  of  the  rule."  In  the  present  case  it  seems  to 
me  that  the  legacy  was  given  for  the  particular  purpose  within 
the  meaning  of  the  rule  because  there  is  the  presumption  of  law 
that  the  legacy  of  exactly  the  same  amount  is  given  in  satisfac- 
tion of  the  debt.   Under  the  circumstances,  though  I  should  be 
(1)  Law  Kep.  6  Ch.  136.  (2)  Law  Eep.  6  CK.  137. 
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glad  to  come  to  a  different  conclusion  if  I  could,  the  result  is 
that  the  payment  of  the  debt  must  be  taken  to  be  an  ademption 
of  the  legacy,  and  I  cannot  make  an  order  in  favour  of  the 
widow.  I  think  it  is  a  case  in  which  the  costs  should  come  out  of 
the  estate. 

Solicitors  for  the  widow  and  infant  children :  Speedily ,  Mumford 
&  Landon. 

Solicitors  for  the  trustee  defendants :  Helder  &  Boberts,  agents 
for  Brochhanh,  Helder,  &  BrocJcbanh,  Whitehaven, 

D.  P. 


NORTH,  J.         BRIDGETOWN  WATERWORKS  COMPANY  v. 
1888  BARBADOS  WATER  SUPPLY  COMPANY. 

April  20.  [1887    B.  3069.] 

Practice — Pleading  Matter  since  Writ — Rules  of  Supreme  Court,  1883, 
Order  xxiv.,  r.  3 — Confession  of  Defence — Judgment  for  Costs. 

Defendants  delivered  a  further  statement  of  defence  of  matter  arising 
since  statement  of  defence  put  in.  The  Plaintiffs  delivered  a  confession  of 
the  further  statement  of  defence,  and  signed  judgment  for  costs  against  the 
Defendants.  The  judgment  for  costs  was  set  aside  on  terms  of  the  Defen- 
dants withdrawing  their  further  statement  of  defence. 

The  writ  in  this  action  was  issued  on  the  20th  of  June,  1887. 
The  Plaintiffs  were  a  company  incorporated  by  a  Barbados 
statute.  The  Defendants  were  an  English  company,  registered 
on  the  6th  of  December,  1886.  The  Plaintiffs  claimed  an  in- 
junction to  restrain  the  Defendants  from  driving  tunnels  or 
carrying  on  other  works  in  the  Island  of  Barbados  so  as  to  divert 
the  Plaintiffs'  water  supply. 

The  Defendants  put  in  a  statement  of  defence,  delivered  the 
11th  of  August,  1887,  by  which  they  pleaded  the  authority  of  an 
Act  of  the  Barbados  Legislature,  called  "  'The  Water  Supply  Act, 
1886." 

They  delivered  on  the  9th  of  December,  1887,  a  further  state- 
ment of  defence  under  order  dated  the  same  day,  setting  forth  a 
ground  of  defence  which  had  arisen  since  the  statement  of  defence, 
that  "  by  an  Act  passed  by  the  Barbados  Legislature,  assented  to 
on  the  30th  day  of  November,  1887,  it  was  provided  that  the 
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said  Water  Supply  Act,  1886,  should  apply  to  the  Defendants  as  NORTH,  J. 

if  they  had  been  duly  incorporated  before  the  passing  of  the  1888 

Water  Supply  Act,  1886."  Bridgetown 

The  Plaintiffs,  under  Order  xxiv.,  rule  3,  delivered  a  confes-  ^oompany^' 

sion  of  the  further  defence,  and  si2:ned  iudffment  for  their  costs 

'  6        J     b  Baebados 


up  to  that  time  on  the  6th  of  April,  1888.  Water 
TL 

costs 


The  Defendants  now  moved  to  set  aside  the  judgment  for  compa^. 


Cozens-Hardy,  Q.C.,  and  George  Henderson,  for  the  motion  : — 

The  object  of  rule  3,  of  Order  xxiv.,  is,  that  where  a  defendant 
lias  a  good  defence  arising  after  action  brought,  and  the  plain- 
tiff was  right  in  commencing  the  action,  the  plaintiff  should  be 
•able  to  stop  his  action  and  get  the  costs  he  is  fairly  entitled  to. 
In  this  case  the  Defendants  believe  they  were  right  at  the  be- 
ginning. They  ought  not  to  pay  costs  simply  because  since 
action  brought  something  has  happened  which  gives  them  an 
additional  defence :  Harrison  v.  Marquis  of  Abergavenny  (1).  The 
statute  now  set  up  by  the  Defendants  is  simply  a  declaratory 
statute,  and  the  Defendants  have  a  good  defence  without  it.  At 
the  same  time  we  submit  that  the  Defendants  ought  to  be  allowed 
the  benefit  of  both  their  old  and  their  new  defence.  But  if  the 
Court  is  of  opinion  that  they  ought  to  withdraw  their  further 
defence  as  a  condition  of  setting  aside  the  judgment  for  the  costs 
they  are  w  illing  to  do  so. 

Christopher  James,  for  the  Plaintiffs: — 

I  rely  on  the  words  of  the  order,  if  a  defendant  chooses  to  rely 
on  a  defence  not  existing  at  the  time  of  action  brought,  he  can 
only  do  so  on  payment  of  costs  if  the  plaintiff  confesses  the 
goodness  of  the  defence.  There  is  nothing  special  in  the  circum- 
stances of  this  case  to  induce  the  Court  to  "  otherwise  order." 

Cozens-Hardy,  in  reply. 

NOKTH,  J. : — 

I  do  not  see  my  way  to  make  the  order  asked  for  while  the 
paragraph  put  in  by  way  of  further  defence  stands.    If  that  is 
(1)  W.  N.  1887,  p^lSe. 
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NORTH,  J.   put  out  of  the  way,  it  is  a  case  in  which  I  think  I  could  "  other- 
1888       wise  order."    It  is  quite  clear  that  by  the  further  statement  of 
Bbidgetown  defence  it  is  not  intended  to  waive  the  other  defence  set  up  in 
^rw^^v^^  the  original  statement  of  defence.    It  is  not  a  case  in  which  the 
defendants  admit  that  their  first  defence  Avas  wTong,  and  that 
they  had  set  up  for  the  first  time  a  good  statement  of  defence. 
It  is  quite  clear  the  general  order  does  contemplate  that  there 
may  be  circumstances  under  which  it  would  be  unfair  and  im- 
proper to  make  the  defendant  pay  the  costs  when  a  further 
defence  is  put  in  of  matters  arising  since  the  first  defence  was 
put  in. 

I  do  not  think  the  Plaintiffs  are  entitled  to  have  the  costs  of 
the  action  by  entering  judgment ;  on  the  other  hand  I  do  not 
think  I  ought  to  deprive  the  Plaintiffs  of  all  benefit  of  signing 
judgment,  and  leave  the  Defendants  the  benefit  of  their  further 
defence.  I  think  the  right  thing  is  to  say  that  neither  the  ordei* 
for  costs  nor  the  further  defence  ought  to  stand.  If  Mr.  Cozens^- 
Hardy  is  right  in  saying  that  the  point  raised  by  the  further 
defence  was  already  raised,  he  will  have  the  benefit  of  it  when 
the  time  of  trial  comes.  The  right  order  is  that,  the  Defendants^^ 
consenting  that  the  further  statement  of  defence  be  struck  out,, 
discharge  the  judgment. 

I  will  reserve  the  costs  of  the  further  defence,  the  signing  of 
judgment,  and  of  this  motion. 


Solicitors  for  Defendants :  Foss  &  Ledsam. 
Solicitors  for  Plaintiffs :  JDruces  &  Attlee. 
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BATES  V,  MOORE.  north,  j. 

1888 

[1871    B.    184.]  .  ^ 

March  24. 

Transfer  out  of  Court — Petition  or  Summons — Costs — Fund  exceeding  £1000 —  ■ 
Title  depending  only  on  Proof  of  Identity  and  Birth  of  Applicant— Rules 
of  Supreme  Court,  1883,  Order  lv.,  r.  2,  sub-r.  1. 

Where  tlie  title  to  a  fund  in  Court  depends  only  upon  proof  of  the  iden- 
tity or  the  birth,  marriage,  or  death  of  any  person,  the  mere  fact  that  the 
fund  exceeds  £1000  will  not  justify  the  making  of  an  application  for  the 
payment  or  transfer  of  the  fund  out  of  Court  by  petition  instead  of  by 
summons  in  Chambers. 

In  re  Rhodes  (1)  commented  on. 

Petition. 

By  an  order  made  on  the  further  consideration  of  this  action 
on  the  17th  of  July,  1872,  it  was  ordered  that  one  moiety  of  the 
residue  of  a  sum  of  £8390  (after  providing  for  certain  payments 
thereby  directed  to  be  made)  should  be  carried  over  to  a  separate 
account  entitled,  "  The  account  of  the  infant  Defendant,  Mary 
Elizabeth  Moore''  The  moneys  carried  over  to  the  credit  of  this 
account  in  obedience  to  the  order  were  invested  in  3  per  cent. 
Consolidated  Annuities,  and  the  dividends  thereon  (subject  to 
the  payment  thereout  to  the  infant's  father  as  directed  by  an 
order  dated  the  17th  of  February,  1873,  of  an  allowance  of  £50 
a  year  for  her  maintenance  and  education)  were  accumulated. 
When  the  petition  was  presented  there  was  standing  to  the 
credit  of  the  account  a  sum  of  £2849  6s.  lid.  consols  and  a  sum 
of  £98  5s.  cash.  The  infant  attained  twenty-one  on  the  28th  of 
February,  1888.  The  petition  was  presented  by  her  and  her 
father,  and  it  asked  that  out  of  the  cash  a  sum  of  £6  17s.  might 
be  paid  to  the  father  in  respect  of  the  allowance  for  maintenance 
from  the  10th  of  January,  1888,  to  the  28th  of  February,  1888, 
and  that  the  residue  of  the  cash  and  the  consols  might  be 
respectively  paid  and  transferred  to  Mary  EUzaheth  Moore. 

The  petition  was  not  served  on  any  one. 

Dihdin,  for  the  Petitioners  : — 

[North,  J. : — Why  was  not  the  application  made  by  summons 

(1)  31  Ch.  D.  499. 
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in  Chambers,  in  accordance  with  rule  2,  sub-rule  1  of  Order  LV. 
of  the  Eules  of  Supreme  Court,  1883  ?] 

It  was  thought  right  to  present  a  petition  because  the  amount 
is  so  large :  In  re  Bhodes  (1) ;  In  re  Broadwood  (2). 


jSToRTH,  J. 

I  can  see  no  reason  why  this  application  should  not  have  been 
made  by  summons.  It  ought  not  to  have  been  made  by  petition. 
In  any  case  of  real  difficulty  I  should  allow  the  costs  of  a  peti- 
tion, even  if  the  application  might  have  been  made  by  summons. 
But  I  do  not  think  the  mere  fact  that  the  fund  exceeds  £1000  is 
sufficient  to  justify  the  presentation  of  a  petition.  Kule  2,  sub- 
rule  1,  of  Order  LV.  prescribes  no  limit  of  amount  in  a  case  where 
the  title  to  the  fund  "  depends  only  upon  proof  of  the  identity  or 
the  birth,  marriage,  or  death,  of  any  person."  I  do  not  think  that 
in  In  re  Bhodes  Mr.  Justice  Pearson  intended  to  decide  that  a 
petition  could  properly  be  presented  in  every  case  in  which  the 
fund  exceeds  £1000 ;  if  he  did,  I  do  not  agree  with  him.  The 
report  of  In  re  Bhodes  shews  that  the  title  to  the  account  in  that 
case  must  have  been  entirely  different  from  that  of  the  account 
in  the  present  case.  Under  the  circumstances,  however,  the  fund 
belonging  to  the  Petitioner,  I  will  allow  the  costs  of  the  petition. 


Solicitors :  Bridges,  Sawtell,  &  Co. 
(1)  31  Ch.  D.  499. 


(2)  55  L.  J.  (Ch.)  646. 

W.  L.  C. 
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In  re  FKEWEN.  NORTH,  J. 

FEEWEN  V.  JAMES.  1888 

[1884:    F.    2072.]  April  2Q. 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  21,  suh-s.  2— Incumbrance 
affect inj  Inheritance — Mortgage — Term, 

The  proceeds  of  settled  land  sold  by  the  tenant  for  life  under  the 
Settled  Land  Act,  1882,  can  be  applied  in  paying  off  a  debt  secured  by  a 
mortgage  of  a  long  term. 

This  was  a  summons  by  the  tenant  for  life  of  settled  land  that 
a  trustee  in  whose  hands  were  the  invested  proceeds  of  the  sale 
of  part  of  the  settled  land  might  be  ordered  to  raise  and  pay  out 
■of  such  proceeds  a  sum  of  £500  in  part  payment  of  a  debt  secured 
by  a  mortgage  of  part  of  the  settled  land  for  a  term  of  2000 
years,  and  a  sum  of  £9  9^.  4:d.,  mortgagees'  costs,  and  the  costs  of 
the  application.  The  land  was  settled  by  the  will  of  TJiomas 
Frewen,  deceased.  The  mortgage  was  made  by  the  trustees  of  a 
term  of  2000  years  created  by  the  will  to  secure  portions.  £100 
had  been  paid  off.  On  account  of  the  fall  in  rents  the  mort- 
gagee required  either  a  further  sum  of  £500  to  be  paid  off  or  a 
re-valuation.  There  was  evidence  that  the  sale  of  part  of  the 
estate  subject  to  the  mortgage  would  injuriously  affect  the  rest 
■of  the  estate. 

The  summons  had  been  adjourned  into  Court  for  the  purpose 
of  arguing  the  question  whether  a  mortgage  of  a  long  term  was 
an  incumbrance  affecting  the  inheritance  within  the  meaning  of 
sect.  21,  sub-s.  2,  of  the  Settled  Land  Act,  1882. 

Bauney,  for  the  summons : — 

The  mortgage  v.hich  it  is  nov/  proposed  to  reduce  is  an  in- 
cumbrance "  affecting  the  inheritance  "  within  the  meaning  of 
sect.  21,  sub-s.  2,  of  the  Settled  Land  Act,  because  otherwise  the 
object  of  the  Act  to  enable  the  tenant  for  life  to  make  a  clear 
title  to  the  fee  could  not  otherwise  be  considered. 

Moreover,  under  the  Conveyancing  and  Laiu  of  Property  Act, 
1881,  s.  65,  the  term  can  be  converted  into  a  fee  if  the  mort- 
gagees sell;  therefore  the  mortgage  does,  in  fact,  affect  the 
inheritance. 
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NOKTH,  J. 
1888 

In  re 
Fkewen. 

Frewen 

V. 

James. 


Lloyd,  for  the  trustee,  relied  on  the  words  of  the  section. 
NOKTH,  J. : — 

I  think  the  construction  Mr.  Baiiney  has  contended  for  is  the 
correct  one,  though  I  cannot  say  the  question  is  wholly  free  from 
doubt.  My  difficulty  is  twofold  :  first,  from  the  words  of  the 
section  providing  that  the  incumbrance  to  be  paid  off  must  be 
one  affecting  the  inheritance  or  other  the  whole  estate  the  subject 
of  the  settlement,  whereas  a  mortgage  of  a  term  carved  out  of 
the  inheritance  is  not  on  the  whole  estate ;  and  secondly,  because, 
if  a  mortgage  for  a  term  of  years  affects  the  inheritance,  it  must 
equally  do  so  whether  the  term  be  long  or  short,  and  whether 
made  to  secure  portions,  jointure,  or  pin  money ;  and  it  is  diffi- 
cult to  see  how  an  incumbrance  in  respect  of  pin  money  or  a 
jointure  secured  by  a  term  could  properly  be  discharged  out  of 
capital  money  arising  under  the  Act.  But  in  the  present  case 
there  are  two  reasons  which  induce  me  to  come  to  the  conclusion 
that  the  mortgage  is  a  mortgage  affecting  the  inheritance.  One 
reason  is  because  the  mortgagee  might  foreclose,  and  if  he  did,  he 
would  have  the  power  of  acquiring  the  fee,  as  being  possessed  of 
a  long  term  not  subject  to  any  equity  of  redemption ;  and  if  he 
did  acquire  the  fee,  I  do  not  see  how  it  could  be  said  that  his- 
incumbrance  was  not  one  which  did  affect  the  inheritance.  The 
second  reason  is  that  the  tenant  for  life  has  power  of  selling  the 
entire  fee  free  from  incumbrances,  and  unless  this  incumbrance 
is  one  which  can  be  paid  off,  I  do  not  see  how  that  can  be  done :. 
and  the  object  of  the  Settled  Land  Act  is  that  as  between  the 
persons  interested  in  the  estate,  on  the  one  hand,  and  the  pur- 
chaser of  the  estate  on  the  other,  the  tenant  for  life  is  to  have 
absolute  power  to  bind  everybody  interested  with  him  in  the 
estate,  and  make  a  conveyance  of  the  fee  free  from  incumbrances. 

On  these  grounds,  though  I  do  not  think  the  section  clear 
upon  the  point,  I  come  to  the  conclusion  that  this  is  the  meaning 
of  it. 

Solicitors  for  the  tenant  for  life  :  Collisson,  Prichard,  &  Green. 
Solicitors  for  the  trustee :  T.  W.  &  T.  B.  Nelson. 

i     D.  P. 
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GOSNELL  V.  BISHOP.  kekewigh, 

J. 

[1886    G.    1865.]  1888 

Costs  of  Motion — Trial — Judgment.  Jan.  18; 

Fd).  8. 

On  taxing  costs  under  a  judgment  dismissing  the  action  with  costs,  the  • 
costs  of  a  motion  by  the  Plaintiff  which  was  adjourned  or  stood  over  to 
the  hearing,  and  was  then  not  brought  on,  would  be  included  in  the  costs 
of  the  action. 

This  was  a  motion  to  vary  minutes  under  the  circumstances 
stated  below. 

Barber,  Q.C.,  and  Macrory,  for  the  Defendants. 

Warmington,  Q.C.,  and  Bwinfen  Eady,  for  the  Plaintiff. 

His  Lordship  directed  the  motion  to  stand  over  for  the  ques- 
tion to  be  submitted  to  the  Taxing  Masters,  and  the^  following 
statement  was  laid  before  them : — 

"  This  was  a  patent  case  assigned  to  Mr.  Justice  Chitty.  A 
motion  for  an  injunction  was  made  before  that  Judge,  but  not 
heard  on  the  merits.  Counsers  briefs  are  indorsed  *  Motion  to 
stand  to  trial.'  Nothing  was  said  about  costs,  and  it  is  common 
ground  that  in  fact  nothing  was  done  beyond  adjourning  the 
motion  to  the  trial.    No  order  was  drawn  up. 

"  The  action  was  transferred  to  Mr.  Justice  Kehewich  for  trial ; 
it  came  on  before  him  in  the  Michaelmas  sittings.  In  the  result 
he  gave  judgment  for  the  Defendants  with  costs  on  the  higher 
scale.  Counsel  omitted  to  mention  the  motion.  It  was  not 
alluded  to,  nor  was  anything  said  about  the  costs  of  the  motion. 

"  On  drawing  up  the  order  the  Defendants  asked  the  Eegistrar 
to  specify  the  costs  of  the  motion  as  included  in  the  costs  of  the 
action.  The  Eegistrar  refused,  and  a  motion  was  then  made  on 
notice  to  vary  the  minutes  in  this  particular. 

"  The  Eegistrar,  Mr.  Clowes,  suggests  that,  under  the  circum- 
stances above  stated,  and  without  any  direction  to  that  effect  in 
the  order,  the  Taxing  Master  would  allow  the  Defendants  their 
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KEKEWICH,  costs  of  the  motion,  hut  this  is  questioned  by  counsel  for  the 
Defendants.    If  costs  of  a  motion  are  expressly  reserved  they 
v^v^       must  of  course  be  dealt  with  at  the  trial  before  the  Taxing 
,   GosNELL    ]\f  aster  can  allow  them.    The  question  is  whether  the  same  rule 
Bishop,    applies  where  the  order  on  motion,  or  counsel's  briefs  which  take 
its  place,  are  silent  on  the  point. 

"Mr.  Justice  Kekewich  requests  the  Taxing  Masters  of  the 
Chancery  Division  to  give  him  their  assistance  in  determining 
this  point  of  practice,  which  is  one  of  some  importance,  and  to 
certify  to  him  the  result  of  their  consideration." 

To  this  the  following  certificate,  signed  by  seven  Taxing 
Masters,  was  returned : — 

"  We  have  considered  the  question  upon  which  Mr.  Justice 
Kekewich  has  desired  our  opinion.  We  should,  in  taxing  costs 
under  a  judgment  dismissing  the  Plaintiff's  action,  allow  the 
Defendant  the  costs  of  a  motion  of  the  Plaintiff's  which  was 
adjourned  or  stood  over  to  the  hearing  but  not  brought  on." 


Feb.  8.  1888.   Kekewich,  J.  :— 

This  application  involves  a  small  but  important  question  of 
practice,  occurring  as  it  does  somewhat  frequently. 

The  action  relates  to  the  alleged  infringement  of  a  patent,  and 
was  attached  to  Mr.  Justice  Chitfy's  branch  of  the  Court.  In  the 
course  of  the  proceedings  the  Plaintiff  moved  for  an  interim 
injunction.  The  case,  however,  was  not  then  discussed  upon  the 
merits,  and  the  motion  was  ordered  to  stand  over  until  the  trial 
of  the  action.  No  order  was  drawn  up,  but  counsel's  briefs  were 
indorsed  to  that  effect.  The  action  was  subsequently  transferred 
to  myself  for  trial,  and  at  the  trial  judgment  was  given  in  favour 
of  the  Defendants  with  costs.  Nothing  was  then  said  about  the 
motion;  and  on  drawing  up  the  judgment  a  difficulty  was 
raised  as  to  the  costs  of  the  motion,  and  a  special  application  has 
now  been  made  by  the  Defendants  that  these  costs  should  be 
specifically  included  in  the  costs  awarded  at  the  trial.  Counsel 
for  the  Plaintiff  objected  that  the  costs  should  have  been  asked 
for  at  the  trial,  and  that  it  was  now  too  late  for  the  Defendants  to 
procure  an  alteration  in  the  minutes.    I  have  thought  it  right 
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to  consult  the  Taxing  Masters  of  the  Chancery  Division,  and,  in  KEKEWICH, 
answer  to  my  question  submitted  to  them  upon  a  written  state- 
ment of  facts,  seven  of  them  have  signed  a  certificate  as  follows  : — 
[His  Lordship  then  read  the  certificate.]    The  result  is  that  ^^osnell 
according  to  the  practice  of  the  Taxing  Masters  a  judgment  Bishop. 
dismissing  an  action  with  costs  carries  the  costs  of  a  motion  by 
the  Plaintiff  which  stood  over  until  the  trial,  and  was  not  then 
brought  on.    So  that  the  Defendants'  present  application  is  un- 
necessary, and  therefore  wrong ;  but  the  Plaintiff,  on  the  other 
hand,  was  also  wrong  in  contending  that  the  Defendants  were 
not  entitled  to  the  costs  which  they  claimed.    On  this  motion  I 
make  no  order. 

Solicitor  for  Plaintiff :  H.  C.  Gosnell, 
Solicitor  for  Defendants  :  E.  W.  ParJces, 

CM. 
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c.  A.  WILLIAMS  V.  COLONIAL  BANK. 

1888  [1884    W.  677.] 


WILLIAMS  V,  LONDON  CHAKTERED  BANK  OF 
Wi- '  AUSTRALIA. 

[1884:    W.  696.] 

Shares — Pledge  of  Certificates — Blanh  Indorsement — Brokers — American  Law 
— Mercantile  Usage — Defective  Title. 

The  English  executors  of  an  English  holder  of  shares  in  an  American  rail- 
road, in  order  that  the  shares  might  be  registered  in  their  names  so  as  to 
enable  them  to  receive  the  dividends,  and  if  necessary  to  sell,  signed  blank 
transfers  with  powers  of  attorney  indorsed  on  the  share  certificates  and  gave 
them  to  their  brokers  in  London.  The  brokers  fraudulently  deposited  them 
with  a  London  bank  as  security  for  advances  made  to  themselves,  and  after- 
wards became  bankrupt.  According  to  American  law  the  certificates  were 
not  negotiable  instruments,  but  the  rightful  holder  of  them  with  the 
indorsed  transfers  signed  was  entitled  to  be  registered  as  holder.  By  the 
practice  of  the  railway  company  it  was  required  that  the  signatures  of 
executors  to  an  indorsement  should  be  attested  by  a  consul,  which  had  not 
been  done,  and  without  this  they  were  not  regarded  on  the  Stock  Exchange 
as  duly  indorsed,  though  the  want  of  this  attestation  would  not  prevent 
registration  if  the  company  were  satisfied  otherwise  of  the  genuineness  of 
the  signatures.  There  was  some  evidence  that  under  the  circumstances  of 
the  present  case  the  bank  would  in  America  have  been  held  entitled  to  be 
registered,  on  the  ground  that  the  executors  had  estopped  themselves  from 
disputing  the  titles  of  the  holders  of  the  certificates  : — 

Held,  by  Kekewich,  J.,  and  by  the  Court  of  Appeal,  that  as  the  question 
whether  the  bank  was  to  be  deemed  rightfully  in  possession  of  the  certifi- 
cates turned  upon  transactions  in  England  it  was  to  be  decided  by  English 
and  not  by  American  law,  though  the  consequences  of  being  rightfully  in 
possession  of  them  depended  on  American  law  : 

Held,  by  Kekewich^  J.,  that  the  executors  when  they  signed  the  certifi- 
cates and  gave  them  to  the  brokers  enabled,  and  must  be  taken  to  have 
intended  to  enable,  them  to  represent  to  any  one  whom  it  concerned  that 
the  executors  had  given  the  brokers  authority  to  dispose  of  the  shares  in 
whatever  manner  was  required,  and  that  the  executors  were  estopped  from 
disputing  the  authority  of  the  brokers  to  pledge  the  shares  : 

Held,  on  appeal,  that  as  the  certificates  did  not  represent  on  the  face  of 
them  that  the  person  in  possession  of  them  would  be  entitled  to  the  shares, 
and  the  absence  of  attestation  by  a  consul  made  the  transfer  not  in  order, 
and  was  sufficient  to  put  a  party  dealing  with  the  brokers  on  inquiry,  the 
executors  were  not  estopped,  and  must  be  held  entitled  to  the  shares  as 
part  of  their  testator's  estate. 

These  were  appeals  by  the  Plaintiffs,  the  executors  of  /.  M. 
Williams,  in  two  actions,  one  brought  against  the  Colonial  BanJc, 
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and  the  other  against  the  Chartered  Bank  of  Australia,  from  judg-      c.  A. 

ments  of  Mr.  Justice  KeJceivieh  dismissing  the  actions  (1).  1888 

/.  M.  Williams  was  at  his  death  the  registered  holder  of  1210  Williams 

shares  in  the  New  Yorh  Central  and  Hudson  Biver  Bailroad  Com-    ^  ^^ 

Colonial 

pany,  for  which  he  held  121  certificates,  each  of  which  was  in  the  Bank. 

following  form  : —  Williams 

"  J.  M.  Williams,  of  ,  is  entitled  to  10  shares  of  100  dollars  London 

each  in  the  capital  stock  of  the  Neiv  York  Central  and  Hudson  Chartered 
^  .  ,        Bank  of 

Biver  Bailroad  Gompaiiy,  transferable  in  person  or  by  attorney  in  Australia. 

the  books  of  the  company  only  on  the  surrender  and  cancellation 
of  this  certificate  by  an  indorsement  thereof  hereon,  and  in  the 
form  and  manner  which  may  at  the  time  be  required  by  the 
transfer  regulations  of  the  company.  This  certificate,  however, 
is  to  be  of  no  effect  or  yalidity  until  countersigned  by  the  trans- 
fer agent  and  also  by  the  registrar  of  transfers  of  the  said  com- 
pany in  the  city  of  Neiu  Yorh.    In  witness,  &c." 

Indorsed  on  each  of  the  certificates  was  the  following  form : — 

"  For  value  received  do  hereby  sell,  assign  and  transfer  to 

 shares  of  the  capital  stock  of  the  New  Yorh  Central 

and  Hudson  Biver  Bailroad  Company  of  100  dollars  each  standing 

in  •  name  on  the  books  of  the  company  and  represented 

by  the  within  certificate  :  And  do  hereby  irrevocably  con- 
stitute and  appoint            attorney  to  execute  a  surrender  and 

cancellation  of  the  within  certificate,  and  also  to  do  all  things 
requisite  to  transfer  the  said  stock  on  the  books  of  the  said  com- 
pany in  such  form  and  manner  as  may  be  necessary  or  be  required 
by  the  regulations  of  the  said  company  in  that  behalf,  with  full 
power  of  substitution  in  the  premises." 

J.  if.  Williams  died  in  1880,  having  appointed  four  executors, 
two  of  whom  proved  in  March,  1880,  and  a  third  in  October, 
1882. 

In  August,  1880,  the  two  executors  who  had  proved  wished  to 
get  the  shares  registered  in  their  names  that  they  might  be  able 
to  receive  the  dividends,  and,  if  they  thought  fit,  sell  the  shares. 
For  this  purpose  they  handed  the  certificates  to  the  testator's 
brokers  and  signed  the  indorsements  on  them,  leaving  the  blanks 
not  filled  up.    In  February  and  April,  1881,  Blaheway,  a  member 

(1)  36  Ch.  D.  659. 


390 


CHANCEKY_  DIVISION.         [VOL.  XXXVIII. 


C.  A.  of  the  firm  of  brokers,  deposited  tlie  certificates  with  the  Colonial 
1888       Bank  to  secure  moneys  due  to  them  from  his  firm.    In  December, 

Williams    1882,  the  executors  made  inquiries  as  to  the  shares,  and  were  in- 

CoLONiAL    foi'iiie^i  by  the  brokers  that  the  certificates  had  been  sent  to  New 
Bank.      York  for  alteration  and  were  left  there  pending  instructions  from 

Williams    the  executors  if  they  desired  a  sale.  In  August,  1883,  the  Colonial 
London    Banlc  gave  up  fifty  of  the  certificates,  and  Blakeway  deposited 
op^^  them  with  the  London  Chartered  Bank  of  Australia  as  security 

Atjstkalia.  for  moneys  due  from  his  firm.  In  1884  the  brokers  became  bank- 
rupt, and  the  executors  discovered  that  the  certificates  were  in 
the  hands  of  the  banks.  The  banks  insisted  that  they  had  good 
securities  on  the  shares. 

The  executors  then  commenced  these  actions  against  the  banks, 
claiming  in  each  a  declaration  that  the  deposit  of  the  certificates 
was  made  in  fraud  of  the  Plaintiffs,  and  conferred  no  title  in 
respect  of  the  shares  represented  by  them ;  delivery  of  the  certi- 
ficates to  the  Plaintiffs ;  and  an  injunction  to  restrain  the  bank 
from  applying  for  alteration  in  the  register  of  the  railroad  com- 
pany, and  from  dealing  with  the  certificates  or  the  shares. 

The  evidence  shewed  that  according  to  American  law  a  person 
to  whom  the  certificates  of  shares  were  delivered  by  the  registered 
holder  with  the  indorsed  transfers  signed  by  him,  was  treated  as 
legal  owner  of  the  shares  as  between  him  and  the  registered 
holder,  and  was  entitled  to  fill  up  the  blanks  in  the  transfers,  and 
have  the  shares  registered  in  his  name.  Certificates  thus  in- 
dorsed in  blank  were  treated  on  the  Stock  Exchange  very  much 
as  if  they  were  negotiable  instruments.  The  regulations  of  the 
railway  company  required  that  the  signatures  of  executors  to  a 
transfer  should  be  attested  by  a  consul,  but  this  was  not  a  con- 
dition precedent  to  registration,  which  could  be  obtained  if  the 
company  was  otherwise  satisfied  of  the  genuineness  of  the  signa- 
tures. It  was  shewn,  however,  that  according  to  the  practice  of 
the  Stock  Exchange  a  transfer  by  executors  without  attestation  by 
a  consul  was  not  in  proper  /orm,  and  would  not  generally  be 
accepted.  The  evidence  went  to  shew  that  according  to  American 
law  if  certificates  with  the  indorsed  transfers  signed  were  stolen 
from  the  shareholder  without  any  negligence  on  his  part,  the 
thief  would  not  be  able  to  make  a  good  title  to  the  shares,  but 
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that  in  the  present  case  the  executors  having  handed  to  the  C.A. 

brokers  the  certificates  with  signed  transfers  would  be  estopped  1888 

from  disputing  the  title  of  the  persons  to  whom  the  brokers  made  Williams 

them  over.  Colonial 

Kehewich,  J.,  held  that  the  executors  had  so  acted  that  they  Bank. 

"Could  not  dispute  the  title  of  persons  to  whom  the  brokers  pledged  Williams 

the  shares,  and  he  therefore  dismissed  the  actions.    The  Plain-  London 
tiflfs  appealed. 

Australia. 

Sir  E.  Bavey,  Q.C.,  Warmington,  Q.C,  and  Becimus  Sturges, 
for  the  Plaintiffs  : — 

The  first  proposition  of  the  Defendants  is  that  these  indorsed 
certificates  are  negotiable  instruments.  There  are  two  criteria 
of  negotiability— first,  that  there  is  an  instrument  transferable 
from  hand  to  hand  by  delivery ;  and,  secondly,  that  the  instru- 
ment is  of  such  a  character  that  the  full  benefit  of  the  property 
or  contract  of  which  it  is  the  symbol  vests  at  once  in  the  trans- 
feree as  fully  as  it  was  in  the  transferor.  Thus  a  bill  of  exchange 
is  completely  negotiable ;  the  indorsement  and  delivery  of  it 
pass  a  title  to  the  indorsee.  So  a  bill  of  lading  passes  a  right  to 
the  goods.  But  here  the  document  states  that  A.  B.  is  the 
holder  of  a  certain  number  of  shares,  and  that  they  are  transfer- 
able only  by  proper  proceedings  in  the  company's  office.  Now 
what  is  a  share  ?  It  is  a  right  to  receive  an  aliquot  share  of  the 
profits  of  the  company  and  to  attend  and  vote  at  meetings.  It 
cannot  be  said  that  the  handing  over  the  certificate,  though 
indorsed,  passes  the  property  in  the  share.  The  only  person 
who  can  receive  profits  and  attend  meetings  is  the  person  who  is 
registered  at  New  Yorh  as  holder ;  and  this  is  not  altered  by  the 
fact  that  by  the  custom  of  the  Stock  Exchange  these  documents 
are  treated  as  transferable  by  delivery.  Whether  a  document 
can  be  made  negotiable  by  custom  is  a  difficult  question,  on 
which  there  has  been  great  difference  of  opinion,  but  assuming 
that  it  can,  we  say  that  no  such  custom  is  proved  in  the  present 
case.  Now  what  was  the  effect  of  the  indorsement  ?  At  most 
an  authority  to  a  person  into  whose  hands  the  document  might 
lawfully  come  to  get  himself  registered.  This  falls  far  short  of 
a  negotiable  instrument.    It  is  needless  to  go  through  the  whole 
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C.  A.      chain  of  cases  as  to  negotiable  instruments,  but  one  or  two  recent 
1888       authorities  may  be  usefully  referred  to.   In  Picker  v.  London  and 
Williams    County  BanJcmg  Company  (1)  it  was  held  that  documents  which 
Colonial    ^^^^  negotiable  according  to  foreign  law  were  not  to  be  treated  as 
Bank.     negotiable  here  so  as  to  enable  a  thief  to  give  a  good  title  to  them 
Williams    unless  by  custom  in  this  country  they  were  treated  as  negotiable. 
London     The  observations  of  Lord  Eslier  in  his  judgment  are  very  im- 
^BanTof^  portant.    In  London  and  County  Banking  Company  v.  London 
AusTEALiA.  and  Biver  Plate  Bank  (2)  there  was  a  contest  between  two  banks 
as  to  the  title  to  Pennsylvanian  Baihvay  shares  which  had  been 
stolen,  and  it  was  held  that  the  question  as  to  the  negotiability 
of  an  instrument  was  whether  "  the  legal  title  to  the  property 
secured  thereby  passes  from  one  man  to  another  by  the  delivery 
thereof."    That  decision  is  not  binding  on  this  Court ;  but  we 
submit  tha,t  the  Court  will  take  the  same  view  of  the  law.  Some 
of  the  Defendant's  witnesses  assimilated  this  case  to  that  of  bonds 
payable  to  bearer,  but  the  analogy  fails.    A  transferor  of  such  a 
bond  retains  no  interest ;  here  the  transferor  clearly  does  retain 
an  interest.    Dixon  v.  Bovill  (3)  and  Crouch  v.  Credit  Fonder  (4) 
are  against  documents  being  made  negotiable  by  custom,  but  that 
question  need  not  be  pursued,  having  regard  to  the  state  of  the 
evidence.    Now,  if  the  documents  are  not  negotiable,  a  person 
who  acquires  a  title  to  them  through  a  fraud,  though  not  his  own, 
cannot  have  a  good  title  unless  there  be  estoppel.    There  is 
nothing  here  that  can  be  contended  to  create  an  estoppel  unless 
the  signing  the  transfers  in  blank  and  handing  them  to  Thomas 
did  so.    But  in  the  case  of  documents  like  these,  that  did  not 
amount  to  a  representation  by  the  Plaintiffs  that  if  Thomas  filled 
up  the  indorsements  with  the  names  of  the  banks,  the  banks  would 
get  a  good  title  to  the  shares.    The  banks  rely  on  Goodwin  v. 
Boharts  (5)  and  Bumball  v.  Metropolitan  Bank  (6),  but  in  each  of 
those  cases  the  documents  purported  to  be  payable  to  bearer.  Now 
what  effect  can  you  give  to  an  indorsement  in  blank  ?  It  cannot 
be  put  higher  than  this,  that  it  gives  authority  to  any  person  who 
becomes  legally  entitled  to  the  document  to  fill  up  the  blank.  But 

(1)  18  Q.  B.  D.  515.  (4)  Law  Eep.  8  Q.  B.  374. 

(2)  20  Q.  B.  D.  232.  (5)  1  App.  Cas.  476. 

(3)  3  Macq.  1.  (6)  2  Q.  B.  D.  194. 
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in  order  tliat  there  may  be  an  estoppel  there  must  be  a  representa-  C.  A. 

tion  that  the  holder  will  by  delivery  become  entitled  to  the  share.  1888 

There  is  no  such  representation  here,  for  the  document  states  on  Williams 

the  face  of  it  that  the  right  to  the  share  can  only  be  transferred  Colonial 

in  a  particular  way.    There  is  no  representation  which  prevents  Bank. 

the  owner  from  alleging  his  true  title.   The  observations  of  Lord  Williams 

Cairns  in  Goodwin  v.  Bolarts  (1)  are  material ;  they  shew  the  London 

ratio  decidendi  in  that  case  to  have  been  that  the  scrip  contained  ^g^^^^^ 

a  representation  on  the  face  of  it  that  all  the  rights  it  repre-  Australia. 
sented  would  pass  to  the  holder  by  the  delivery.    Here  the 
certificate  states  the  contrary. 

[Bighj,  Q.C. : — See  the  observations  of  Lord  Selhorne  (2).] 

Bumhall  v.  Metropolitan  Banh  (3)  goes  on  the  same  ground. 
In  Colonial  Bank  v.  Hepivorth  (4)  the  principle  for  which  we  con- 
tend is  laid  down — that  no  estoppel  can  be  raised  on  a  document 
which  is  inconsistent  with  the  document  itself.  We  say,  then, 
that  here  there  can  be  no  title  in  the  banks  but  a  title  by 
estoppel,  and  that  estoppel  is  excluded  by  the  documents  them- 
selves. 

Thus  far  we  have  treated  the  case  as  if  this  had  been  an  in- 
dorsement by  the  holder,  but  it  is  in  fact  an  indorsement  by  his 
executors.  Now  the  evidence  shews  that  an  indorsement  by 
executors  whose  title  has  not  been  recognised  by  the  company  is 
not  in  order,  unless  accompanied  by  an  official  extract  of  the  will 
and  an  attestation  of  the  signatures  by  a  vice-consul.  If  so,  the 
case  admits  of  no  further  argument.  The  banks  must  shew  an 
absolute  and  unconditional  right  to  be  registered  as  shareholders, 
which,  having  regard  to  these  irregularities,  they  cannot  do,  or 
an  equitable  title :  Societe  Generale  de  Paris  v.  WalJcer  (5) ; 
Colonial  Banh  v.  Whinney  (6).  The  evidence  of  the  registrar  of 
the  company  is  clear  that  the  company  require  the  particulars 
Ave  have  mentioned ;  and  the  stockbrokers  shew  that,  according 
to  the  practice  of  the  American  stock  exchange,  a  transfer  simply 
signed  by  executors  without  more  would  not  be  accepted  by  a 

(1)  1  App.  Cas.  476,  489.  (4)  36  Ch.  D.  36. 

(2)  Ibid.  497.  (5)  11  App.  Cas.  20. 

(3)  2  Q.  B.  D.  194.  ^6)  Ibid.  426. 
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purchaser  as  sufficient.  The  evidence  of  the  American  lawyers, 
we  submit,  does  not  carry  the  case  quite  so  far  as  Mr.  Justice 
KeJceivich  has  considered.  They  say  that  a  thief  who  stole  these 
documents  could  not  give  a  good  title  to  them.  There  is  no  dis- 
tinction between  the  present  case  and  that.  Blakeway  committed 
a  crime  under  24  &  25  Yict.  c.  96,  s.  3,  and  was  in  substance  a 
thief.  The  American  witnesses  do  certainly  hold  a  title  to  be 
conferred  in  some  cases,  where  it  would  not  be  conferred  by 
English  law,  but  they  go  on  the  doctrine  of  estoppel,  which 
appears  to  be  carried  further  in  America  than  here.  Whether 
an  estoppel  arises  from  these  transactions  in  England  so  as  to 
give  a  title  to  the  certificates,  is  a  question  to  be  decided  by 
English  law,  though  the  effect  of  a  title  to  the  certificates  of 
American  shares  is  a  question  of  American  law. 

Bighy,  Q.C.,  Reid,  Q.C.,  and  C.  James,  for  the  Colonial  Banh, 
and  Latham,  Q.C.,  and  T.  if.  Wright,  for  the  Chartered  BanJc : — 

The  question  is,  who  are  the  owners  of  the  shares,  and  that  is 
a  question  to  be  decided  by  American  law ;  for  a  decision  here 
which  the  American  Courts  would  disregard  would  be  nugatory. 
The  Appellants,  in  dwelling  on  the  questions  of  negotiability 
and  estoppel,  are  avoiding  the  one  point  of  the  case — who  accord- 
ing to  American  law  are  the  owners  of  these  American  shares  ? 
The  evidence  of  the  American  experts  shews  that  according  to 
that  law,  whether  it  agrees  with  the  law  of  England  or  not,  the 
holder  of  the  certificate,  when  signed  by  the  registered  owner,  is 
as  between  him  and  the  rest  of  the  world  the  legal  and  equitable 
owner  of  the  shares,  and  (in  the  absence  of  questions  such  as  the 
lien  of  the  company,  which  do  not  exist  here)  can  call  upon  the 
company  to  register  him.  This  may  have  been  founded  on  a  law 
of  estoppel  which  goes  further  than  ours,  but  it  is  the  settled 
law  of  New  Yorh.  The  attestation  required  to  the  signature  of 
executors  is  a  regulation  made  by  the  company  for  their  own 
convenience,  but  it  rests  on  no  American  statute,  and  the  com- 
pany would  have  no  defence  in  America  to  an  action  to  compel 
them  to  register  the  holder. 

[Cotton,  L.J. : — In  the  American  evidence  cases  are  referred 
to,  but  they  do  not  shew  that  handing  over  the  documents  signed 
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gave  a  title,  they  go  on  the  ground  that  the  holder  was  estopped  C.  A. 
from  setting  up  his  own  title.    That  is  not  transfer.  1888 

LiNDLEY,  L.J. : — The  law  of  estoppel  may  be  different  in  Williams 

America  from  what  it  is  here.]  Colonial 

Bank. 

That,  it  is  submitted,  makes  no  difference.  The  Courts  of  New  ^^^^^jg 

Yorh  have  laid  down  the  rule  that  the  bearer  of  one  of  these  v. 

.        .         T-   •  London 
documents  properly  signed  is  entitled  to  registration,    it  is  no  Chartered 

matter  on  what  ground  they  arrived  at  this  conclusion.    The  Australia. 

American  law  must  govern.    We  are  in  the  same  position  as  an   

English  shareholder  who  has  got  a  duly  executed  deed  of  transfer. 

Now  as  to  estoppel,  the  Plaintiffs  have  sent  out  to  the  world 

these  documents,  signed  in  a  way  which  makes  a  legal  transfer, 

and  though  they  are  not  strictly  negotiable  instruments,  they 

stand  on  much  the  same  footing  as  documents  payable  to  bearer. 

[The  Court  here  referred  to  the  decision  of  the  House  of 
Lords  on  the  12th  of  March,  1888,  in  Earl  Sheffield  v.  London 
Joint  Stock  BanJCf  reversing  the  decision  in  S.  C.  sub  nom.  Easton 
V.  London  Joint  Stock  Bank  (1)  and  to  France  v.  Clark  (2).] 

Lord  Sheffield's  Case  does  not  apply,  for  in  that  case  the  trans- 
action was  not  in  the  ordinary  course  of  business.  So  in  France 
V.  Clark  the  leaving  blanks  was  unusual. 

[BowEN,  L.J. : — Does  not  the  fact  of  the  transfer  being  in 
blank  put  you  on  inquiry  ?] 

No ;  it  being  notorious  that  it  was  the  practice  to  execute  these 
transfers  in  blank  :  Exchequer  bills  are  in  blank ;  their  being  so 
only  shews  that  they  are  on  the  market.  The  fact  that  Blakewai/ 
was  a  broker  did  not  affect  us  with  notice  that  he  was  improperly 
dealing  with  the  shares.  Goodwin  v.  Boharts  (3)  was  the  case  of 
a  broker.  The  brokers  had  power  to  deal  with  the  certificates 
under  the  Factors  Acts :  see  5  &  6  Yict.  c.  39,  s.  1.  The  Plain- 
tiffs are,  as  against  the  Chartered  Bank,  estopped  by  their  delay. 
If  they  had  taken  reasonable  care,  Blakeway  would  not  have  been 
able  after  such  a  length  of  time  to  pledge  certificates  to  the 
Chartered  Bank. 

(1)  34  Ch.  D.  95 ;  13  App.  Cas.  333.  (2)  26  Ch.  D.  257. 

;  (3)  1  App.  Cas.  476. 
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Sir  H.  Davey,  in  reply,  referred  to  Rex  v.  Bank  of  England  (1)  ; 
MacNeil  v.  The  Tenth  National  Bank  (2) ;  Shropshire  Union  Rail- 
ways and  Canal  Company  v.  Reg.  (3) ;  Waldron  v.  Slower  (4) ; 
Pichard  v.  Sears  (5). 

1888.  May  1.  Cotton,  L.J.  :— 

These  are  two  appeals,  one  in  each  action.  Each  action  Vas 
brought  by  the  executors  of  the  late  Mr.  Williams^  one  against 
the  Colonial  Bank,  and  the  other  against  the  Chartered  Bank  of 
Australia,  Each  action  was  to  prevent  the  Defendant  bank 
from  dealing  with  and  claiming  as  its  own  certain  shares  in  an 
American  railway  company,  the  New  York  Central  and  Hudson 
River  Railroad  Company. 

Mr.  Williams  at  the  time  of  his  death  was  the  owner  of  1210 
shares  in  that  company,  which  were  standing  in  his  name,  and 
his  executors  shortly  after  his  death  desired  that  those  shares 
should  be  transferred  from  the  name  of  the  testator  into  their 
own  names  in  the  books  of  the  company.  Those  shares,  in 
parcels  of  ten,  were  represented  by  certificates,  and  the  executors 
sent  those  certificates  to  Messrs.  Thomas,  who  were  brokers  in 
London,  for  the  purpose  of  their  getting  the  shares  transferred 
into  the  names  of  the  executors.  At  first  they  did  not  sign  the 
power  of  attorney  on  the  back  of  the  certificates,  the  certificates 
were  sent  back  to  them,  and  the  two  executors  who  had  then 
proved  signed  the  power  of  attorney  on  the  back  of  the  certifi- 
cates, leaving  it  in  blank,  not  naming  any  attorney  nor  filling  in 
the  name  of  any  one  as  the  person  to  whom  the  shares  were  to  be 
transferred.  The  shares  were  not  transferred  into  the  names  of 
the  executors,  and  a  member  of  the  firm  of  brokers  used  the 
certificates  for  his  own  purposes.  At  first  he  deposited  the  whole 
of  them  with  the  Colonial  Bank,  as  a  security  for  money  due  to 
them  from  his  firm.  In  the  year  1883,  two  years  and  a  half  after 
the  certificates  had  been  signed  and  left  with  the  brokers,  the 
brokers  got  some  of  these  certificates  back  from  the  Colonial 
Bank,  and  the  same  member  of  the  firm  deposited  them  for  an 


(1)  1  Doug.  524,  527. 

(2)  46  N.  y.  Kep.  325. 


(3)  Law  Kep.  7  H.  L.  496. 

(4)  1  Drew.  193. 


(5)  6  Ad.  &  E.  469. 
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advance  with  the  Chartered  Bank  of  Australia.    In  1884  the      C.  A. 
firm  became  bankrupt,  and  inquiries  were  made  by  the  executors  1888 
as  to  what  had  become  of  their  certificates  which  they  had  left  Williams 
with  the  firm  up  to  that  time,  and  apparently  without  inquiry,  colonial 
except  an  inquiry  made  in  December,  1882,  when  the  fraudulent  -Bank. 
member  of  the  firm  told  them  that  the  certificates  were  quite  safe  Williams 
in  America.    They  found  that  these  certificates  were  not  in  the  London 
possession  of  the  brokers,  but  of  the  banks,  and  the  banks  claimed  ^^^^^^^^ 
to  be  entitled  to  them  according  to  American  law.    The  Plain-  Australia. 
tiffs  brought  their  actions  to  assert  their  title  to  the  shares.    At  cotton, 
the  time  when  the  actions  were  commenced  the  shares  were  still 
standing  in  the  name  of  the  testator,  and  the  certificates  were  in 
the  same  state  as  when  handed  to  Thomas  &  Co.    Mr.  Justice 
Keheivieh  decided  in  favour  of  the  Defendants,  and  dismissed 
both  actions.    The  question  before  us  is,  was  he  right  in  so 
deciding  ? 

I  will  first  say  a  few  words  as  to  the  nature  of  these  certificates. 
On  the  face  of  them  each  is  a  certificate  that  Mr.  Williams  was 
entitled  to  ten  shares  of  $100  each  in  the  capital  stock  of  the 
railroad  company,  transferable  in  person  or  by  attorney  in  the 
books  of  the  company  only  on  the  surrender  and  cancellation  of 
this  certificate  by  an  indorsement  thereof  hereon  in  the  form  and 
manner  prescribed  by  the  regulations  of  the  company.  Then  on 
the  back  there  was  this : — [His  Lordship  read  the  indorsement.] 
The  two  executors  who  had  proved  signed  these  indorsements, 
leaving  the  names  of  the  transferee  and  of  the  attorney  in  blank. 
The  banks  contend  that,  according  to  American  law,  and  by  the 
delivery  of  these  certificates  with  signed  transfers  upon  them, 
they  became  entitled  both  at  law  and  in  equity  to  the  shares 
which  are  represented  in  the  certificates  as  belonging  to  the 
testator ;  and  that  as  the  means  were  given  to  them  of  requiring 
a  transfer  by  the  company  of  the  shares  into  the  name  of  the 
transferee,  though  as  against  the  company  they  cannot  be  con- 
sidered as  having  the  rights  of  shareholders  till  their  names  are 
entered  in  the  books  of  the  company,  yet  as  between  transferor 
and  transferee  they  have  both  the  legal  and  equitable  title. 
According  to  English  law  of  course  they  would  have  no  legal 
title.  They  would  have  a  mere  inchoate  title,  which  according  to 
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Eno^lish  law  would  not  enable  the  transferees  to  hold  the  shares 
as  against  the  executors  who  are  the  legal  owners,  but  it  appears 
that  according  to  American  law  the  transferee  has  not  only  an 
equitable  title  but  a  legal  title  to  the  shares. 

We  need  not,  however,  in  my  opinion,  consider  how  far  we 
ought  in  England  to  give  effect  to  the  transfer  as  constituting  a 
good  legal  title  to  the  shares  as  against  the  executors  of  the 
testator,  because,  as  I  understand  the  evidence  of  the  American 
lawyers,  these  certificates,  with  signed  transfers  indorsed,  are  not, 
and  neither  Mr.  Bighy  nor  Mr.  Latham  contended  that  they  were, 
negotiable  instruments.  I  find  from  the  evidence  of  the  Ameri- 
can lawyers  that  although,  in  their  opinion,  persons  in  the 
position  of  Messrs.  Thomas,  who  had  in  fraud  of  their  client 
parted  with  these  certificates,  could  give  a  good  title  by  so 
doing,  yet,  as  I  read  their  evidence,  the  title  of  the  transferee  to 
the  shares  depends  on  his  having  obtained  a  good  title  to  the 
certificates.  I  will  read  some  of  the  questions  put  to  Mr.  Garter^ 
one  of  these  witnesses,  and  his  answers  :  Q.  "  Suppose  that  these 
certificates  in  question  here  had  been  indorsed  by  the  executors, 
as  they  now  purport  to  be,  and  placed  in  the  safe  of  the  executors, 
which  was  as  secure  as  ordinary  safes  are  supposed  to  be,  and 
locked  up,  and  that  thereafter,  and  without  any  neglect  or  co- 
operation on  the  part  of  the  executors  or  either  of  them,  the  safe 
had  been  blown  open  and  the  certificates  taken  by  a  thief  and  by 
him  pledged  or  sold  to  a  bond  fide  holder  without  notice,  is  it 
your  opinion  that  such  hond  fide  holder  could  hold  such  certifi- 
cates as  against  the  executors  ?" — A.  "  That  is  not  my  opinion. 
I  should  be  of  a  contrary  opinion."  Q.  "  Please  state  why  the 
theft  from  the  executor  would  change  your  opinion  from  that 
which  you  expressed  when  the  theft  was  from  the  specific 
legatee  ?"^ — A.  "  The  interrogatory  assumes  that  in  the  case 
before  put  to  me  there  was  a  theft  from  the  specific  legatee, 
which  I  do  not  agree  to,  but  if  I  am  asked  simply  for  the  differ- 
ence between  the  cases  it  is  this — certificates  of  stock  are  not 
negotiable  instruments.  Consequently  a  thief  who  has  obtained 
one  which  happens  to  have  upon  it  a  transfer  and  power  of 
attorney  signed  in  blank  in  a  regular  manner  cannot  even  then 
transmit  a  title.    The  foundation  of  the  title  of  a  hond  fide 
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purchaser  for  value  of  a  certificate  of  stock  which  has  been      C.  A. 

delivered  to  him  in  fraud  of  the  rights  of  the  registered  owner  1888 

rests  upon  the  circumstance  that  the  registered  owner  has  so  Williams 

dealt  with  that  certificate  as  to  lead  the  purchaser  for  value  to    ^  ^• 

^    .  .  Colonial 

believe  honestly  that  he  was  taking  a  good  title  to  it.    In  other  Bank. 

words  the  foundation  rests  in  the  principle  of  estoppel."    So  he  Williams 

considers  that  where  there  is  an  estoppel  as  against  the  real  London 

owner  then  a  s^ood  title  to  the  certificate  would  be  2'iven,  but  Chabteked 

°  .  o       ^  Bank  of 

where  there  is  an  actual  theft  and  nothing  done  by  the  owner  of  Australia. 

the  certificates  to  induce  a  belief  that  the  transferee  would  get  a  cotton, 
good  title,  then  the  transferee  would  have  no  good  title  to  the 
certificate  nor  consequently  to  the  shares.  Now  the  question 
here  whether  Thomas  &  Co.  gave  the  banks  a  good  title  to  the 
certificates  depends  on  transactions  in  England,  and  must  be 
decided  by  the  law  of  England  and  not  by  the  law  of  America. 
The  law  of  America,  in  my  opinion,  is  properly  referred  to  for 
the  purpose  of  deciding  what  would  be  the  effect  of  a  valid  effec- 
tual transfer  of  the  certificates  on  the  title  to  shares  in  an 
American  company,  but  whether  Thomas  &  Go.  transferred  to  the 
banks  a  good  title  to  the  certificates  depends  on  transactions  in 
England,  and  in  no  way  depends  on  the  law  of  America.  So  also 
the  question  whether  the  Plaintiffs  have  been  estopped  by  any 
act  of  theirs  from  questioning  the  title  of  the  transferees  of 
Thomas  &  Co.  must  be  a  question  of  English  law. 

We  have,  then,  to  consider  whether,  under  the  circumstances  of 
this  case,  Thomas  dc  Co.  could  transfer  to  the  banks  a  good  title 
to  the  certificates.  It  is  unnecessary  to  refer  to  authorities  in 
English  law  to  shew  that  no  one  can  transfer  a  better  title  than 
that  which  he  possesses  to  a  chattel  or  to  an  instrument  which  is 
not  negotiable.  It  is  true,  indeed,  that  by  the  English  law  the 
real  owner  may  estop  himself  by  conduct  or  representation  from 
questioning  the  title  of  the  transferee  who  honestly  takes  from  a 
dishonest  holder,  but  the  general  law  is  quite  clear.  In  Cole  v. 
North  Western  Banlc  (1)  Lord  BlacJcburn  says  (2)  :  "  At  common 
law,  a  person  in  possession  of  goods  could  not  confer  on  another, 
either  by  sale  or  by  pledge,  any  better  title  to  the  goods  than  he 
himself  had."  Then  he  goes  into  the  question  of  market  overt 
(1)  Law  Eep.  10  C.  P.  354.  (2)  Law  Eep.  10  C.  P.  362. 
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and  other  matters  which  are  not  material  for  the  present 
purpose. 

In  the  present  case  the  transfers  to  the  banks  were  in  fraud  of 
the  duty  of  the  brokers,  who  had  no  title  to  these  certificates,  but 
held  them  only  for  the  executors.  It  is  true,  and  this  was  relied 
upon,  that  the  executors  did  think  that  they  might  at  some  time 
desire  to  sell  these  shares  through  the  brokers,  but  they  never  in 
fact  had  given  them  any  instructions  to  sell,  or  to  do  anything  else 
than  to  get  the  shares  transferred  into  the  names  of  the  executors. 
The  brokers  therefore  had  no  title  which  they  could  transfer  to 
the  banks. 

The  only  question,  then,  which  we  have  to  consider  is  this — are 
the  Plaintiffs  estopped  from  questioning  the  title  of  the  banks 
which  they  obtained  through  the  fraud  of  Blaheway.  It  is  a 
serious  question  whether,  having  regard  to  the  character  of  these 
documents,  there  could  be  an  estoppel.  If  there  had  been  a 
representation  on  the  face  of  them  that  the  holder  of  them  would 
be  entitled  to  the  shares,  that  would  estop  the  executors  from 
asserting  a  title  as  against  the  holder  of  the  certificates,  because 
a  certificate  if  it  were  in  that  form  would  be  a  representation 
made  by  the  executors  to  every  person  into  whose  hands  it  came 
that  the  bearer  would  become  by  merely  having  this  document 
in  his  possession  entitled  to  the  shares.  But  there  is  nothing  of 
that  kind  on  these  certificates.  On  the  contrary  each  certificate 
on  the  face  of  it  represents  that  the  shares  can  be  transferred 
only  in  the  books  of  the  company  and  in  a  particular  way.  Then 
at  the  back  of  it  there  is  a  form  of  transfer  to  a  person  to  be 
named,  and  an  attorney  is  to  be  named  jn  order  to  give  effect 
to  the  transfer.  There  is  nothing  therefore  which  can  be  any- 
thing like  the  representation  which  there  would  be  on  a  docu- 
ment purporting  to  give  the  holder  of  it  a  title  to  the  shares  to 
which  it  relates. 

We  must  consider  the  circumstances  under  which  the  transfer 
was  made  for  the  purpose  of  determining  whether  these  banks 
are  entitled  to  say  to  the  executors :  "  By  your  conduct  you 
induced  me  to  believe  that  I  could  get  a  good  title  to  these 
shares  by  taking  the  certificates  from  your  agent."  The  Ap- 
pellants relied  much  upon  the  fact  that  though  these  documents 
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were  signed  by  the  two  executors  who  had  proved  they  were  not      C.  A. 

signed  before  a  consul,  and  that  therefore  the  transfer  was  not  in  1888 

order.    It  was  indeed  in  evidence  that,  though  the  powers  of  william& 

attorney  were  not  so  signed,  if  when  they  were  taken  to  America  qq^onial 

it  was  proved  to  the  satisfaction  of  the  officers  of  the  company  Bank. 

that  the  signatures  were  those  of  the  executors  it  would  be  suffi-  Williams 

cient,  and  effect  would  be  given  to  the  transfer.    But  that  is  not  London 

the  question  which  we  have  to  consider.    In  my  opinion  the  Chartered 
^  ...         Bank  of 

Defendants  cannot  rely  on  estoppel  as  against  the  Plaintiffs  Australia. 

asserting  their  real  title  if  there  was  anything  in  the  way  in    cotton,  l.j. 
which  they  took  these  certificates  which  makes  their  taking  them 
not  the  act  of  a  reasonable  man  reasonably  dealing  with  matters 
of  business.    If  parties  will  without  inquiry  take  documents 
which  have  on  their  face  anything  to  put  the  takers  on  inquiry, 
they  take  them  at  their  own  risk,  and  if  those  from  whom  they 
take  the  documents  have  not  a  good  title  which  they  can  transfer, 
then  the  transferees  do  not  acquire  a  good  title,  although  at  the 
time  when  they  take  the  documents  they  do  not  in  fact  know  of 
the  real  title  of  those  who  now  assert  it.    There  was  a  mass  of 
evidence  with  regard  to  the  practice  in  England  as  to  these  trans- 
fers, and  in  my  opinion  it  comes  to  this,  that  if  there  was  a 
signature  only  in  this  form  not  attested  by  a  consul  the  docu- 
ments would  not  according  to  the  ordinary  course  of  the  Stock 
Exchange  be  taken  as  transfers.    It  appears  that  some  persons  in 
business  on  the  Stock  Exchange  pay  no  regard  to  such  a  defect, 
but  upon  the  whole  of  the  evidence  an  absence  of  attestation 
before  a  consul  would  make  the  documents  "  not  in  order,"  and  in 
my  opinion  would  put  any  one  dealing  with  them  on  inquiry  as  to 
the  circumstances  under  which  they  were  brought  to  him.  The 
case  is  within  the  observations  of  Lord  Selhorne  in  Societe  Generale 
de  Paris  v.  Walker  (1),  where  it  was  held  that  the  effect  of  the 
absence  of  a  certificate  of  English  shares  was  to  put  parties  on 
inquiry,  and  if  there  was  an  absence  of  that  certificate,  although 
there  was  a  transfer  of  the  shares  duly  executed,  those  who  took 
it  without  the  certificate  took  it  under  such  circumstances  that 
they  could  not  be  said  to  take  it  as  purchasers  for  value  without 
notice.  In  my  opinion,  although  if  it  had  been  proved  in  America 
(1)  11  App.  Cas.  20. 
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that  in  fact  the  signature  was  that  of  the  executors  the  absence 
of  the  consul's  attestation  would  have  no  effect,  yet  its  absence  was 
enough  to  put  those  who  took  these  certificates  on  inquiry,  and 
as  they  took  them  without  inquiry  they  are  not  entitled  to  say 
that  the  Plaintiffs  are  estopped  by  any  conduct  of  theirs  from 
asserting  their  real  title. 

Before  I  part  with  the  case  I  ought  to  notice  the  point  raised 
on  behalf  of  the  Chartered  Bank.    The  Chartered  Bank  took 
some  of  these  certificates  a  long  time  after  the  executors  had 
signed  them,  and  they  contended  that  the  negligence  of  the 
executors  in  leaving  these  certificates  in  the  hands  of  their 
brokers  was  such  as  to  prevent  the  executors  from  asserting  their 
real  title.    But  there  was  no  negligence  at  all  in  the  first 
instance  in  leaving  these  certificates  in  the  hands  of  the  brokers  ; 
they  were  brokers  whom  the  executors  had  no  reason  to  distrust, 
and  whom  they  did  trust,  and  brokers  are  persons  with  whom 
such  documents  can  be  reasonably  left  as  persons  who  are  to 
have  the  care  and  custody  of  them  under  the  direction  of  their 
principals.    We  find  that  in  December,  1882,  the  executors  did 
make  inquiries  of  Thomas  &  Co.,  and  were  told  that  the  certificates 
had  been  sent  to  New  York  for  alteration  and  were  left  there 
pending  instructions  from  the  Plaintiffs  in  case  they  required  a 
sale.   The  executors  might  require  a  sale,  and  although  they  had 
not  directed  the  brokers  to  do  anything  during  the  time  in 
question,  except  to  get  the  shares  transferred  into  the  names  of 
the  executors,  there  was  no  negligence  attributable  to  the  exe- 
cutors in  leaving  these  certificates  so  long  in  the  hands  of  their 
brokers.    In  my  opinion  the  two  sets  of  Defendants  must  stand 
on  the  same  footing,  and  the  Plaintiffs  are  entitled  as  against 
each  of  them  to  claim  these  shares  as  part  of  the  estate  of  the 
testator. 

I  may  also  mention  (to  shew  that  I  have  not  overlooked  it) 
that  there  was  an  attempt  by  one  of  these  banks  to  get  the  shares 
transferred  into  their  names  or  into  the  names  of  their  nominees. 
That  was  refused  by  the  authorities  of  the  railway  company,  and 
apparently  in  consequence  of  the  irregularity  in  the  signature  of 
the  executors  to  these  documents. 

In  my  opinion  the  decision  of  Mr.  Justice  Kekewich  must  be 
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reversed,  and  the  Plaintiffs  are  entitled  to  the  decree  for  which  C.  A. 
they  ask.  1888 


Williams 

LiNDLEY,  L.J.  : —  ^  ^• 

Colonial 

I  am  of  the  same  opinion,  and  were  it  not  that  all  cases  of  this  Bank. 
kind  are  of  the  greatest  importance,  I  do  not  know  that  I  should  Williams 
consider  it  necessary  to  say  anything,  but  when  we  have  to  London 
decide  which  of  two  innocent  people  is  to  suffer  from  the  fraud  ^^^^^^^ 
of  a  third  it  is  necessary  to  be  very  careful  and  to  take  great  Austealia. 
pains  to  assure  ourselves  that  the  party  against  whom  we  decide 
is,  according  to  law,  in  the  wrong. 

First  of  all,  let  me  dispose  of  the  questions  as  to  American 
law.  As  I  understand  the  evidence  given  by  the  American 
lawyers,  if  this  transaction  had  taken  place  in  America  the  banks 
would  have  got  a  good  title  to  these  shares,  subject  possibly  to 
the  question  about  the  documents  not  being  properly  attested. 
I  doubt  very  much  whether  the  American  lawyers  would  have 
attached  much  importance  to  that,  and  I  shall  assume  throughout 
my  judgment  that  if  this  transaction  had  taken  place  in  Ameriea 
the  banks  would  have  succeeded.  Now,  the  American  law  is 
important  up  to  a  certain  point,  but  not  beyond  that  point. 
We  must  look  to  the  American  law  for  the  purpose  of  under- 
standing the  constitution  of  the  railway  company  and  the  proper 
mode  of  becoming  a  shareholder  in  it.  Moreover,  it  may  be  that 
the  consequences  of  having  acquired  a  title  to  the  certificate  may 
depend  on  American  law,  but  the  question  how  a  title  is  to  be 
acquired  to  a  certificate  by  a  transaction  in  this  country  does  not 
depend  on  American  law  at  all.  One  question,  and  to  my  mind 
the  main  question,  resolves  itself  into  this — who  is  entitled  to  these 
certificates  ?  ISTow  the  certificates  have  been  dealt  with  by  the 
executors  in  England,  and  the  certificates  are  chattels,  and  when 
we  are  considering  who  is  entitled  to  a  chattel  bought  or  sold  or 
pledged  in  England,  it  is  English  law  and  not  American  law  that 
is  to  govern  the  case. 

Now,  can  it  be  said  that  these  banks  have  acquired  by  English 
law  a  title  to  these  certificates  ?  If  so,  how  have  they  got  it  ? 
Assume  for  the  moment  that  in  America  certificates  indorsed  like 
these  are  treated  as  negotiable  instruments,  that  would  not  make 
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them  negotiable  instruments  in  this  country.  That  was  decided 
by  Ficker  v.  London  and  County  Banhing  Comjjany  (1),  but  autho- 
rity is  hardly  wanted  for  so  very  obvious  a  proposition.  A 
Prussian  thaler  is  current  in  Prussia ,  but  it  is  not  current  in 
London ;  nor,  because  a  negotiable  instrument  is  current  in  one 
country  and  part  of  the  cash  of  that  country,  is  it  therefore  a  ne- 
gotiable instrument  or  part  of  the  cash  of  England.  Therefore 
assuming  (which,  however,  is  not  the  fact)  that  these  documents 
would  be  treated  as  negotiable  instruments  in  America,  they  cannot 
be  treated  so  here  unless  it  is  by  virtue  of  English  law.  Before  I 
proceed  further  I  will  refer  to  a  passage  in  the  judgment  of  Lord 
Blackhurn  in  Cole  v.  North  Western  Bank  (2).  That  is  one  of  the 
leading  cases  and  one  of  the  most  instructive  cases  I  know,  about 
the  transfer  of  goods  and  the  effect  of  transactions  in  this  country. 
Lord  Blackhurn,  after  reviewing  a  variety  of  cases,  sums  up  the 
general  law  in  this  way :  "  The  general  rule  of  law  is,  that,  where 
a  person  is  deceived  by  another  into  believing  he  may  safely 
deal  with  property,  he  bears  the  loss,  unless  he  can  shew  that  he 
was  misled  by  the  act  of  the  true  owner.  The  Legislature  seem 
to  us  to  have  wished  to  make  it  the  law,  that,  where  a  third  person 
has  intrusted  goods  or  the  documents  of  title  to  goods  to  an 
agent  who  in  the  course  of  such  agency  sells  or  pledges  the  goods, 
he  should  be  deemed  by  that  act  to  have  misled  anyone  wha 
bond  fide  deals  with  the  agent  and  makes  a  purchase  from  or  an 
advance  to  him  without  notice  that  he  was  not  authorized  to  sell 
or  to  procure  the  advance.  And  we  think  that,  if  this  was  the 
intention,  it  is  carried  out  by  the  enactments.  We  do  not  think 
that  it  was  wished  to  make  the  owner  of  goods  lose  his  property 
if  he  trusted  the  possession  to  a  person  who  in  some  other 
capacity  made  sales,  in  case  that  person  sold  them.  If  such  was 
the  wish  of  those  who  framed  the  Act,  we  think  they  have  not 
used  language  sufficient  to  express  an  intention  so  to  enact." 
And  just  before  he  said,  "  We  do  not  think  that  the  Legislature 
wished  to  give  to  all  sales  and  pledges  in  the  ordinary  course  of 
business  the  effect  which  the  common  law  gives  to  sales  in 
market  overt.  If  such  had  been  their  object,  it  could  easily  have 
been  so  enacted  in  terms ;  which  certainly  has  not  been  done." 
(1)  18  Q.  B.  D.  515.  (2)  Law  Kep.  10  C.  P.  354,  372. 
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Observations  to  the  same  effect  in  somewhat  different  language  c.  A. 

will  be  found  in  the  more  recent  case  of  City  Bank  v.  Barroiv  (1)  1888 

but  I  need  not  stay  to  read  them.  WilliaAis 

Bearing  that  in  mind,  let  us  see  how,  apart  from  the  doctrine  Colonial 

of  estoppel,  the  executors  can  have  lost  the  property  in  these  Bank. 

certificates.    Treat  this  as  an  action  of  detinue  or  trover  for  the  Williams 

certificates  in  the  hands  of  the  bank.    What  is  the  defence  ?    I  London 

cannot  see  any  defence.    How  do  the  banks  put  it  ?    It  is  plain  Chaetebed 

,  .  T  Bank  OF 

that  they  are  not  purchasers  m  market  overt.    In  the  first  place,  Australia. 

they  are  not  purchasers  at  all.  They  are  pledgees,  and  the  doc-  Lindiey,  l.j. 
trine  of  market  overt  has  no  application  to  pledges,  but  only  to 
sales.  Apart  from  that,  there  is  no  market  overt  that  I  know  of 
for  property  of  this  description.  Had  Thomas  <&  Co.  authority  to 
transfer  these  certificates  as  they  did  ?  Clearly  not.  They  had 
no  authority  to  do  anything  of  the  kind.  The  banks,  therefore, 
appear  to  me  to  be  absolutely  devoid  of  defence  to  an  action  of 
detinue  or  trover  brought  by  the  executors  for  the  recovery  of 
these  certificates  looking  at  them  as  chattels. 

Let  us  see  if  they  can  make  any  defence  on  the  ground  of 
estoppel.  What  have  the  executors  done  ?  What  is  it  they  are 
estopped  from  denying  ?  What  representation  have  they  made, 
and  what  representation  are  they  precluded  from  denying  or 
explaining  away  ?  Look  at  one  of  the  certificates,  what  they  have 
done  is  this,  they  have  signed  in  blank  the  indorsement  on  that 
certificate.  Let  us  see  what  it  says.  Whom  do  they  represent 
as  the  owners  of  these  certificates  ?  Is  it  anybody  who  gets  them  ? 
The  language  of  the  documents  is  not  to  that  effect.  The  certi- 
ficate states  that  John  Michael  Williams  is  the  registered  owner, 
which  he  was.  That  is  true,  and  no  question  of  estoppel  arises 
as  to  it.  Then  persons  who  state  themselves  to  be  his  executors 
(which  is  true)  sign  a  document  which  runs  thus  :  "  for  value  re- 
ceived  do  hereby  sell,  sign,  and  transfer  to  shares 

in  the  capital  stock,"  &c.,  and  then  they  irrevocably  appoint  

attorney  to  do  all  things  necessary  to  transfer  the  shares.  To 
whom  is  all  that  applicable  ?  I  cannot  read  the  document  other- 
wise than  as  confining  all  that  to  the  person  who  is  entitled  to 
the  certificate.  The  certificate  is  transferable  to  bearer ;  so  is  a 
(1)  5  App.  Gas.  664,  677. 
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0.  A.  horse,  so  is  a  book,  provided  the  transferor  is  the  owner  and  is 
1888  entitled  to  transfer  it.  I  understand  this  document  as  repre- 
Williams  senting  in  truth  that  the  person  entitled  to  the  certificate  by 
CoLOKiAL  ^^^^sfer,  not  the  mere  holder,  not  the  thief,  not  the  person  taking 
Bank.  from  him  even  hond  fide  for  value  without  notice,  but  whoever 
WiLLLA^Ms  acquires  a  title  to  the  certificate  is  entitled  to  fill  up  the  blanks 
London  registered  as  the  holder.    That  is  how  I  understand  the 

^B^Top^  document,  and  I  cannot  force  the  language  further  so  as  to  hold 
AusTEALiA.  that  these  executors  have,  by  putting  that  document  into  the  hands 
Lindiey,  L.J.  of  TJiomas  &  Co.,  estoppcd  themselves  from  denying  the  title  of  the 
persons  taking  from  Thomas  c&  Co.  by  way  of  pledge.  ISTow  when 
we  look  at  what  the  evidence  is,  it  may  be  that  the  American  law 
of  estoppel  goes  further  than  ours,  it  may  be  that  if  this  transac- 
action  had  occurred  in  America  the  American  Courts  would  have 
said :  "  You  the  executors,  having  handed  over  the  certificate 
with  this  indorsement  signed  by  you,  are  estopped  from  denying 
the  title  of  any  lond  fide  holder  for  value  of  the  certificate."  I 
much  doubt,  however,  whether  the  American  law  goes  further 
than  this,  that  the  person  entitled  to  the  certificate  is  entitled  to 
fill  up  that  power  of  attorney  and  to  get  the  shares. 

If  we  look  from  the  document  itself  to  the  authorities  which 
bear  more  or  less  upon  this  subject,  it  appears  to  me  that  they  all 
support  the  view  which  I  am  taking.  The  observations  in  France 
V.  Clark  (1),  in  a  considered  judgment  of  Lord  Selborne,  the  obser- 
vations of  Mr.  Justice  Chitty  in  the  Colonial  Bank  v.  Hepworth  (2)^ 
and  the  judgment  of  Mr.  Justice  Manisty  in  London  and  County 
Banking  Company  v.  London  and  Biver  Plate  Bank  (3)  are  all  in 
the  same  direction.  Mr.  Justice  Chitty's  judgment  in  Colonial 
Bank  v.  Hepworth  appears  to  me  to  deserve  particular  attention. 
After  referring  to  Goodwin  v.  Boharts  (4),  and  the  language  of 
Lord  Selborne  in  Societe  Generale  de  Paris  v.  Walker  (5),  he  says  (6) : 
"  Estoppels  cannot  be  manufactured  arbitrarily ;  no  estoppel  can 
be  raised  on  a  document  inconsistent  with  the  terms  of  the  docu- 
ment itself.  What,  then,  is  the  estoppel  here  ?  Having  regard 
to  the  practice  proved,  and  the  condition  in  which  these  documents 

(1)  26  Cli.  D.  257.  (4)  1  App.  Cas.  476. 

(2)  36  Ch.  D.  36.  (5)  11  App.  Cas.  29. 

(3)  20  Q.  B.  D.  232.  (6)  36  Ch.  D.  53. 
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are  when  they  pass  from  hand  to  hand,  the  right  principle  to      0.  A. 

adopt  with  reference  to  them  is  to  hold  that  where  (as  is  the  case  1888 

before  me)  the  transfers  are  duly  signed  by  the  registered  holders  Williams 

of  the  shares,  each  prior  holder  confers  upon  the  hond  fide  holder  qq^onial 

for  value  of  the  certificates  for  the  time  being  an  authority  to  fill  Bank. 

in  the  name  of  the  transferee  and  is  estopped  from  denying  such  Williams 

authority  ;  and  to  this  extent,  and  in  this  manner,  but  not  further,  London 

is  estopped  from  denyins:  the  title  of  such  holder  for  the  time  Chakteked 

.  .  .  ^     Bank  of 

being."    Now,  if  Mr.  Justice  Chitty  means  by  the  expression  hond  Australia. 

fide  holder  for  value  of  the  certificates  somebody  distinguishable  Lindiey,  l. j. 
from  the  person  entitled  to  the  certificates,  I  doubt  whether  he 
is  not  putting  it  a  little  too  far,  a  little  further  than  the  language 
of  the  document  warrants ;  but  if,  as  I  understand  it,  he  means 
by  hond  fide  holder  the  person  entitled  to  the  certificate,  then  I 
think  that  is  perfectly  correct.  Even,  therefore,  if  these  docu- 
ments had  been  in  order  I  should  have  felt  extreme  difficulty,  if 
not  impossibility,  in  upholding  the  title  of  the  banks. 

But  when  we  look  further,  and  when  we  find  that  these  docu- 
ments are  not  in  order,  by  which  I  mean  that  they  are  not  in  the 
shape  in  which  mercantile  men  will  take  them  without  inquiry, 
it  appears  to  me  that  the  case  of  the  banks  completely  collapses : 
they  have  no  title  to  the  certificates  except  on  the  ground  of  an 
estoppel,  and  how  can  they  avail  themselves  of  estoppel  when 
they  are  put  upon  inquiry  by  the  very  document  upon  which 
they  rely  ?  Mr.  Bighy  made  a  very  forcible  observation  in  the 
course  of  his  argument  to  the  effect  that  the  fact  that  these  docu- 
ments are  not  in  order  is  utterly  immaterial,  as  it  would  have  no 
further  effect  than  to  cause  delay.  That  is  true  if  you  are  dealing 
with  a  case  where  the  holders  have  a  good  title  to  the  certificates. 
If  these  banks  had  acquired  such  a  good  title  it  would  merely 
cause  delay  until  the  banks  could  satisfy  the  railway  company 
that  the  transferors  were  executors  and  that  their  signatures  were 
genuine.  But  estoppel  is  a  totally  different  thing.  The  banks 
have  no  title  to  the  certificates  by  transfer  from  their  owner. 
When  they  say  they  have  been  misled  by  the  document  the 
answer  is,  "  the  document  put  you  upon  inquiry ;  if  you  had 
inquired  in  the  proper  quarter  you  would  not  have  advanced  your 
money  and  would  not  have  been  deceived  by  BlahewayJ'  For 
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these  reasons  it  appears  to  me  that  neither  by  title  nor  by 
estoppel,  nor  in  any  other  way,  can  the  bankers  hold  these  certi- 
ficates. 

As  to  the  Factors  Acts,  those  Acts,  as  I  understand  them,  do 
not  apply.  In  the  first  place,  I  do  not  know  that  there  is  any 
decision  to  the  effect  that  documents  of  this  kind  are  goods  and 
chattels  within  the  Factors  Act,  and  there  is  a  decision  to  the 
conivsii J,  Freeman  v.  Ajpioleyard  (1).  But,  apart  from  that,  a  con- 
clusive answer  to  the  argument  founded  on  the  Factors  Acts  is 
that  Cole  v.  North  Western  Banh  (2)  shews  that  these  documents 
were  not  entrusted  to  Thomas  &  Co.  within  the  meaning  of  those 
Acts. 


BowEN,  L.J.  :— 

I  am  of  the  same  opinion,  and  as  my  judgment  proceeds  pre- 
cisely upon  the  same  lines  as  those  of  the  Lords  Justices  who 
preceded  me,  I  will  only  say  a  few  words,  in  deference  to  our 
practice  when  we  differ  from  the  Judge  below. 

The  main  question  in  these  actions  does  not  appear  to  me  to  be 
a  question  of  American  law  ;  we  have  not  primarily  to  consider 
what  according  to  American  law  would  be  the  condition,  as  re- 
gards the  right  to  be  registered,  of  the  person  who  holds  these 
certificates.  What  the  American  law  would  say  on  that  subject 
may  be  accidentally  important  when  we  come  to  the  question  of 
estoppel,  but  it  is  not  the  primary  question.  The  key  to  this 
case  is  whether  the  Defendants  have  a  right  to  hold  these  pieces 
of  paper,  these  certificates.  What  the  effect  upon  their  ulterior 
rights  in  America  would  be,  if  we  were  to  declare  that  they  were 
entitled  to  these  pieces  of  paper,  is  another  question.  Now,  how 
have  the  Plaintiffs  lost  their  right  to  these  certificates  ?  It  is 
admitted  that  the  certificates  are  not  negotiable  instruments 
according  to  English  law.  The  Defendants'  counsel  practically 
confessed  that  they  did  not  claim  them  as  negotiable  instru- 
ments. Whether  or  no  they  are  negotiable  instruments  accord- 
ing to  American  law  is  unimportant  if  they  are  not  negotiable 
instruments  according  to  our  own.  How,  then,  can  it  be  said  that 


(1)  32  L.  J.  (Ex.)  175. 


(2)  Law  Eep.  10  C.  P.  354. 
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the  executors  have  lost  their  title  to  these  certificates?    Only      0.  A. 
conceivably  on  the  suggestion  of  estoppel.  The  broad  principle  of  1888 
the  law,  as  has  been  pointed  out  by  the  Lord  Justice  Cotton,  and  Williams 
at  greater  length  by  the  Lord  Justice  Lindley,  is,  that  except  in  Colonial 
the  case  of  sale  in  market  overt  a  person  does  not  acquire  a  Bank. 
title  to  a  personal  chattel  from  anybody  except  the  true  owner.  Williams 
That   is  the  general  rule,  but  in  this  particular  case  it  is  London 
suggested  that  the  executors  so  conducted  themselves  as  to  pre-  ^g^^^^o^^ 
elude  themselves  from  now  maintaining  as  against  the  Defen-  Austealia. 
dants  that  they  have  a  title.  It  is,  therefore,  estoppel  or  nothing  ;  Bowen, 
and  the  estoppel  must  be  found,  if  anywhere,  in  some  express  or 
implied  representation,  or,  what  perhaps  comes  to  the  same  thing, 
negligent  conduct  which  amounts  to  such  a  representation.  In 
regard  to  representation,  these  documents  on  the  face  of  them 
nowhere  suggest  that  the  bearer  will  become  entitled  to  the 
shares.    Taking  the  documents  and  the  American  law  together 
(for  what  the  situation  in  America  would  be  of  the  person  who 
holds  the  certificate  is  a  matter  which  can  for  this  purpose  be 
taken  into  consideration),  the  outside  of  the  representation  made 
seems  to  me  to  be  that  the  person  who  is  entitled  to  the  certificate 
will  be  entitled  to  fill  up  the  indorsements  and  get  the  transfer 
registered.    I  do  not  think  it  goes  further  than  that,  but  in  this 
particular  case  the  documents  are  not  in  order,  and  although 
I  agree  with  Mr.  Bighy  that  their  being  out  of  order  as  regards 
the  attestation  would  be  treated  as  a  matter  of  no  substantial 
consequence  in  America  when  the  title  came  to  be  considered 
with  a  view  to  registration,  I  do  not  think  it  is  immaterial  when 
you  are  considering  the  question  of  estoppel,  or  of  what  it  would 
be  reasonable  for  a  person  taking  the  documents  to  do  before  he 
dieted  upon  the  faith  of  any  representation  he  supposed  to  be  made 
by  them,  or  by  the  conduct  of  those  who  placed  them  in  the  hands 
of  an  agent,  and  so  of  the  holder  for  the  time  being.  When  you 
come  to  consider  that,  it  seems  to  me  that  the  imperfection  of  the 
documents  put  upon  inquiry  the  persons  who  took  them  in  this 
country.    As  for  the  suggestion  that  there  has  been  negligence, 
I  can  see  no  ground  for  any  such  idea.    You  cannot  extract 
negligence  from  the  mere  intrusting  an  agent  of  your  own  in 
the  ordinary  course  of  business  with  a  document  for  the  purpose 
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0.  A.      of  his  doing  what  is  required  in  nine  cases  out  of  ten  to  be  done 
1888       by  an  agent. 
Williams       C)n  these  grounds,  which  are  substantially  the  same  as  those  of 
Colonial         Lord  Justice  Cotton  and  the  Lord  Justice  Lindley,  1  think  the 
Bank.     judgment  below  must  be  reversed,  and  I  will  only  add  that  I 
Williams   think  it  is  possible  that  the  learned  Judge  below  was  misled  by 
LoNiDON     ^^yi^g      follow  the  judgment  of  this  Court  in  Easton  y.  London 
^Bank^of^  /om^  Stock  Bank  (1).    I  do  not  say  it  was  right  of  him  to  follow 
AusTEALiA.  it,  for  I  do  not  think  it  governs  this  case,  but  I  think  he  was  trying 
Bowen,  L.J.    to  foUow  it.  That  judgment  has  ceased  to  be  a  binding  authority 
in  consequence  of  the  different  view  taken  by  the  House  of 
Lords  (2). 

Solicitors  for  Appellants :  Young,  Jones,  &  Co, 
Solicitors  for  Colonial  BanJc :  Druces  &  Attlee. 
Solicitors  for  Chartered  BanJc :  Freshfields  &  Williams. 

H.  a  J. 


c.  A.  SPEDDIKG  V,  EITZPATKICK. 

1888 

[1887.   S.  4578.] 

May  2.  ^  ^ 

Fradice — Highway — Particulars. 

In  an  action  to  restrain  trespass  on  a  road,  the  Defendants  pleaded  that 
it  was  a  highway,  and  were  ordered  to  amend  their  defence  so  as  to  shew 
the  mode  or  title  in  or  under  which  they  claimed  that  the  road  had  be- 
come a  highway.  The  Defendants  amended  by  alleging  that  the  road  had 
for  many  years  been  used  by  the  public  as  of  right  and  was  a  highway, 
having  been  dedicated  to  the  public  by  the  Plaintiff  and  her  predecessors 
in  title  or  some  of  them.  Kay,  J.,  on  the  application  of  the  Plaintiff,  then 
made  an  order  that  the  Defendants  should  deliver  to  the  Plaintiff  full 
particulars  of  the  nature  of  all  acts  of  dedication  relied  on  by  the  Defen- 
dants, and  if  the  Defendants  claimed  by  acts  of  dedication  other  than 
permissive  user,  particulars  of  such  acts  of  dedication,  with  dates,  and  by 
whom  made.    The  Defendants  appealed : — 

Held,  that  under  the  present  system  the  Court  will  oblige  a  party  to 
give  such  information  as  to  the  nature  of  his  case  as  is  requisite  to  prevent 
his  opponent  from  being  taken  by  surprise  at  the  trial,  but  that  the  order 


(1)  34  Ch.  D.  95. 


(2)  13  App.  Cas.  333. 
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made  went  too  far,  and  tliat  tlie  proper  order  was  that  if  the  Defendants       0.  A. 
relied  on  any  specific  acts  of  dedication,  or  specific  declarations  of  intention  ^ggg 
to  dedicate,  whether  alone  or  jointly  with  evidence  of  user,  they  should  set  v-v^ 
forth  the  nature  and  dates  of  those  acts  or  declarations,  and  the  names  of  Spedding 
the  persons  by  whom  they  were  done  or  made.  Fitzpateick 

This  was  an  action  by  the  owner  of  an  estate  near  Keswick, 
claiming  an  injunction  to  prevent  the  Defendants  from  trespas- 
sing upon  parcels  of  land  belonging  to  the  Plaintiff,  forming  part 
of  a  hill  called  Latrigg,  and  from  trespassing  over  an  occupation 
road  called  the  Loiver  or  Terrace  Boad,  at  the  foot  of  the  hill. 
The  Defendants  by  their  defence  alleged  as  follows : — 
"  From  the  road  known  as  Spooney  Green  Lane,  in  the  state- 
ment of  claim  referred  to,  or  the  continuation  thereof,  there  runs 
a  road  called  Calvert's  Boad  to  the  top  of  the  hill  called  Latrigg. 
The  said  road  called  Calverfs  Boad,  and  the  Lower  or  Terrace 
Boad  in  the  statement  of  claim  referred  to,  have  for  very  many 
years  past  been  used  continuously  by  the  public  as  of  right  as 
foot  and  horse  ways,  and  the  said  roads  are  in  fact  highways. 
The  Defendants  have  recently  asserted  and  set-up,  and  they  still 
assert  and  set-up,  the  right  of  the  public  to  use  the  said  roads 
called  Calverfs  Boad  and  Lower  or  Terrace  Boad  as  foot  and 
horse  ways." 

On  the  9th  of  February,  1888,  Mr.  Justice  Kay  made  an  order 
"  that  the  statement  of  defence  delivered  in  this  action  be  amen- 
ded so  as  to  shew  with  reasonable  certainty  the  course  and  ter- 
minations of  the  alleged  road  in  the  said  statement  of  defence 
called  Calverfs  Boad,  and  also  the  mode  or  title  in  or  under 
which  the  Defendants  claim  that  both  the  roads  mentioned  in 
paragraph  2  of  the  said  statement  of  defence  have  become  or  are 
highways." 

Pursuant  to  this  order,  the  Defendants  delivered  an  amended 
statement  of  defence,  the  first  paragraph  of  which  was  as 
follows : 

"  From  the  road  known  as  Spooney  Green  Lane  in  the  state- 
ment of  claim  referred  to,  or  the  continuation  thereof,  there  runs 
a  road  called  Calverfs  Boad  from  a  point  about  a  quarter  of  a 
mile  from  the  Applethwaite  and  Threlheld  highway  in  a  southerly 
direction  to  a  gate  close  to  the  top  of  the  hill  called  Latrigg, 
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0.  A.  From  the  said  gate  there  runs  a  path  nearly  due  east,  leading  to 
1888  the  highest  point  of  the  hill,  distant  about  237  yards  from  the 
Spedding  g^te,  and  continuing  thence  eastward  to  a  nearly  equally  high 
point  distant  about  eighty-eight  yards  further.  The  said  road 
called  Calvert's  Boad,  and  the  said  path,  and  the  Lower  or  Terrace 
Boad  in  the  statement  of  claim  referred  to,  have  for  very  many 
years  past  been  used  by  the  public  as  of  right  as  foot  and  horse 
ways,  and  the  said  roads  are  in  fact  respectively  highways,  the 
same  having  been  dedicated  to  the  public  by  the  Plaintiff  and 
her  predecessors  in  title  or  some  of  them." 

On  the  17th  of  April,  1888,  Mr.  Justice  Kay  in  Chambers 
made  an  order  "that  the  Defendants  do  within  fourteen  days 
from  the  date  of  this  order  deliver  to  the  Plaintiff  full  particulars 
of  the  nature  of  all  acts  of  dedication  relied  on  or  claimed  by 
them  in  paragraph  1  of  their  amended  defence,  and  if  the  Defen- 
dants claim  by  acts  of  dedication  other  than  permissive  user, 
particulars  of  such  acts  of  dedication,  with  dates,  and  by  whom 
made." 

The  Defendants  appealed  from  this  order,  and  the  appeal  was 
heard  on  the  2nd  of  May. 

Kenelm  E.  Bigly,  for  the  appeal : — 

The  order  of  the  9th  of  February  was  made  on  the  authority  of 
Harris  v.  Jenkins  (1).  We  therefore  amended  our  defence  by 
stating  that  we  claimed  the  ways  as  highways  by  dedication. 
The  Plaintiff  then  obtained  an  order  for  particulars  of  acts  of 
dedication. 

[Cotton,  L.J. : — You  are  only  ordered  to  give  particulars  if 
you  rely  on  anything  but  permissive  user. 

Lopes,  L.J. : — The  order  is  wrong  in  using  that  expression. 
Permissive  user  does  not  raise  any  presumption  of  dedication.] 

I  contend  that  we  have  given  all  the  information  we  are  bound 
to  give.  User  alone  is  sufficient  evidence,  and  if  user  for  a  suffi- 
cient length  of  time  is  proved  it  lies  on  the  Plaintiff  to  rebut  it : 
Beg.  V.  Petrie  (2).  The  Plaintiff  is,  in  fact,  asking  us  to  disclose 
the  particulars  of  our  evidence. 

(1)  22  Ch.  D.  481.  (2)  4  E.  &  B.  737. 
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JByrne,  Q.C.,  and  /.  Dickinson,  contra  : — ■  C.  A. 

We  submit  that  the  order  is  reasonable  and  proper.  We  want 
to  know  whether  the  Defendants  rely  on  user  alone,  and  if  so,  Spedding 
from  what  period  to  what  period.  We  wish  to  know  what  case  Fitzpatrick 
we  have  to  meet  at  the  trial.  We  might  be  able  to  prove  that 
at  the  period  relied  on  the  user  was  had  by  license,  and  we 
ought  to  know  to  what  time  we  have  to  direct  our  attention. 
The  rule  of  pleading  now  is  that  a  party  should  state  the  facts 
on  which  he  relies,  and  not  take  his  opponent  by  surprise. 
Harris  v.  Jenhins  (1)  assists  us  in  principle,  the  reasoning  in  the 
judgment  applies  to  the  present  case.  It  is  clear  on  the  au- 
thorities that  one  unequivocal  act  of  dedication  will  make  a  way 
a  highway.  We  do  not  want  to  have  such  a  case  sprung  upon 
us  at  the  trial.  Beg,  v.  Petrie  (2)  is  really  in  our  favour ;  it 
shews  the  danger  of  going  to  trial  on  a  vague  case  such  as  that 
set  up  by  the  Defendants.  Unless  particulars  are  furnished  we 
shall  have  to  prepare  evidence  for  a  long  period,  without  knowing 
to  what  particular  points  to  direct  our  attention.  The  Bory  (3) 
shews  the  principle  of  ordering  particulars.  If  the  Defendants 
rely  on  nothing  but  user  they  should  say  so,  and  if  they  have 
any  other  case  they  ought  to  let  us  know  what  it  is. 

Bigly,  in  reply : — 

[Cotton,  L.J. : — If  you  rely  on  any  particular  acts  of  dedica- 
tion, ought  you  not  to  inform  the  Plaintiff  of  them  ?] 

It  would  be  a  hardship  upon  us  if  we  were  prevented  from 
using  any  evidence  at  the  trial  because  we  are  not  able  now  to 
put  it  into  our  particulars. 

[Lopes,  L.J. : — If  you  discover  any  fresh  case  you  can  apply 
for  leave  to  amend  your  particulars.] 

Cotton,  L.J. : — 

The  object  of  particulars  is  to  enable  the  party  asking  for 
them  to  know  what  case  he  has  to  meet  at  the  trial,  and  so  to 
save  unnecessary  expense,  and  avoid  allowing  parties  to  be  taken 

(1)  22  Ch.  D.  481.  (2)  4  E.  &  B.  737. 

(3)  7  P.  D.  117. 


V. 

FiTZPATEICK 
Cotton,  L.J. 
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C.  A.  by  surprise.  In  the  present  case  the  Defendants  allege  certain 
1888  ways  to  be  highways.  A  highway  becomes  such  by  being  dedi- 
Speddistt  cated  to  the  public,  and  proof  of  user  by  the  public  is  in  general 
sufficient  evidence  of  dedication,  unless  it  is  shewn  that  during 
the  period  of  user  there  was  no  person  who  could  dedicate  the 
land  to  the  public.  But  dedication  to  the  public  may  be  proved 
in  another  way,  by  proof  of  acts  and  declarations  of  the  owner. 
Here  if  the  Defendants  rely  on  anything  but  user,  I  think  it  is 
reasonable  that  the  Plaintiff  should  be  informed  before  the  trial 
what  is  the  nature  of  the  acts  and  declarations  on  which  they 
rely,  and  of  the  periods  at  which  they  took  place,  without  stating 
the  details  or  giving  the  particulars  of  their  evidence.  I  think 
that  the  order  ought  not  to  stand  as  now,  but  ought  to  be  in  this 
form,  "  If  the  Defendants  rely  on  any  specific  acts  of  dedication, 
or  specific  declarations  of  intention  to  dedicate,  whether  alone  or 
jointly  with  evidence  of  user,  let  the  Defendants  within  fourteen 
days  set  forth  the  nature  and  dates  of  the  said  acts  or  declarations 
and  the  names  of  the  persons  by  whom  the  same  were  done  or 
made." 

The  old  system  of  pleading  at  common  law  was  to  conceal  as 
much  as  possible  what  was  going  to  be  proved  at  the  trial,  but 
under  the  present  system  it  is  our  duty  to  see  that  a  party  so 
states  his  case  that  his  opponent  will  not  be  taken  by  surprise. 
The  order  therefore  will  stand  with  the  alterations  I  have 
mentioned. 


Fet,  L.J.  :— 

I  also  think  that  the  order  of  Mr.  Justice  Eaij  goes  too  far,  and 
that  the  order  we  propose  to  make,  and  to  which  we  think  the 
Plaintiff  entitled,  is  not  likely  to  be  of  much  use  to  her.  The 
utmost  to  which  the  Plaintiff  can  be  entitled,  and  I  think  she  is 
entitled  to  it,  is  that  if  the  Defendants  rely  not  only  on  user,  but 
on  any  specific  acts  or  specific  declarations  of  dedication,  they 
should  state  what  those  acts  or  declarations  are.  Suppose  the 
Defendants  meant  to  rely  on  something  done  by  one  of  the 
Plaintiff's  predecessors  in  title — for  instance  setting  up  a  stile  on 
a  path,  which  would  be  evidence  of  dedication — if  such  a  case 
were  not  made  known  to  the  Plaintiff  before  the  trial,  there 
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might  be  a  failure  of  justice.  If  no  particulars  are  delivered  C.  A. 
that  will  amount  to  a  statement  that  the  Defendants  rely  on  1888 
nothing  but  user.  Spedding 

V. 

FiTZPATRICK. 

Lopes,  L.J. : — 

I  should  not  myself  have  granted  this  order.  It  may  be  that 
I  am  too  much  influenced  by  the  old  common  law  practice,  with 
which  I  am  familiar,  but  it  seems  to  me  that  the  proposed  order 
obliges  the  Defendants  to  set  forth  the  evidence  by  which  they 
mean  to  support  their  case. 

Solicitors  for  Plaintiff:  Johnston,  Harrison,  &  Powell,  agents 
for  J.  Broatcli  &  Gaudy,  Keswick, 

Solicitors  for  Defendants :  Nicol,  Son,  &  Jones,  agents  for 
I.  Lowthian,  Keswick. 

H.  C.  J. 


In  re  ALMADA  AND  TIKITO  COMPANY.  C.  a. 

1888 

Company — Issue  of  Shares  at  a  Discount — Registered  Contract — Companies  Act,  x^^^ 
1862,  s.  8  [Bevised  Ed.  Statutes,  vol.  xiv.,  p.  204] — Companies  Act,  1867,  May  8,  9, 10. 
s.  25  \_Itevised  Ed.  Statutes,  vol.  xv.,  p.  628]. 

A  company  limited  by  shares  under  the  Act  of  1862  has  no  power  to  issue 
shares  at  a  discount  so  as  to  render  the  shareholder  liable  for  a  smaller  sum 
than  that  fixed  for  the  value  of  the  shares  by  the  memorandum  of  associa- 
tion ;  and  such  issue  will  be  invalid  although  the  contract  with  the  share- 
holder under  which  the  shares  were  issued  has  been  registered  under 
sect.  25  of  the  Companies  Act,  1867. 

In  re  Flashynaston  Tube  Company  (1)  and  In  re  Ince  Hall  Boiling  Mills 
Company  (2)  overruled. 

This  was  a  motion  by  T.  C.  Allen,  a  shareholder  in  the  Almada 
and  Tirito  Company,  Limited,  to  rectify  the  register  of  the  com- 
pany by  striking  his  name  off  in  respect  of  certain  shares  which 
had  been  issued  to  him  under  the  following  circumstances : — 

The  company  was  incorporated  on  the  1st  of  April,  1885,  as  a 
limited  company  under  the  Companies  Act,  1862,  with  a  capital 
of  £210,000  in  210,000  shares  of  £1  each.  The  object  of  the 
company,  as  stated  in  the  memorandum  of  association,  was  to 
acquire  and  work  the  property  and  undertaking  of  a  previously 
(1)  23  Ch.  D.  542.  (2)  23  Ch.  D.  545,  n. 
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0.  A.  existing  company  called  the  Almada  and  Tirito  Consolidated 
1888       Silver  Mining  Comi^any. 

The  articles  of  association  adopted  the  regulations  of  Table  A 
^^TmiTo^'^  in  the  Schedule  to  the  Companies  Act,  1862,  and  provided  that 
Company,  the  company  might  reduce  its  capital  in  the  manner  and  with 
any  of  the  incidents  prescribed  or  allowed  by  the  Companies  Acts, 
1867  and  1877  :  and  that  the  company  might  accept  surrenders 
of  shares,  but  might  not  expend  any  part  of  its  assets  in  pur- 
chasing the  company's  own  shares. 

A  resolution  was  passed  at  a  special  general  meeting  of  the 
company  on  the  6th  of  June,  1887,  and  confirmed  at  a  subse- 
quent meeting  of  the  22nd  of  June,  "  That  the  capital  of  the 
company  be  increased  from  210,000  shares  of  £1  each  to  420,000 
shares  of  £1  each,  by  the  issue  of  210,000  shares  of  £1  each 
credited  with  18s.  per  share  paid,  with  a  deposit  of  6d.  per 
share." 

Shares  to  the  amount  of  74,327  were  applied  for  under  this 
resolution,  of  which  Allen  applied  for  200,  and  the  applicants 
paid  a  deposit  of  Is.  on  each  share. 

On  the  4th  of  January,  1888,  an  agreement  was  executed 
between  the  company  on  the  one  part  and  J.  A.  Morgan  on  behalf 
of  the  subscribers  for  the  new  shares  on  the  other  part,  witnessing 
that  the  company  should  forthwith  have  the  agreement  filed  with 
the  Kegistrar  of  Joint  Stock  Companies,  and  that  the  company 
should  forthwith,  after  the  filing  of  the  agreement,  allot  and 
issue  to  the  subscribers  whose  names  were  inserted  in  the  sche- 
dule, in  pursuance  of  their  applications,  the  number  of  the  shares 
set  opposite  their  names  in  the  schedule ;  and  that  the  shares 
should  be  issued  and  held  as  shares  of  £1  each,  with  18s.  per 
share  credited  as  paid  up  thereon,  making,  with  the  deposit  of 
Is.  per  share,  the  sum  of  19s.  paid  up  on  each  share. 

This  agreement  was  registered  with  the  Kegistrar  of  Joint 
Stock  Companies  on  the  same  day.  No  certificates  of  the  new 
shares  had  been  issued. 

On  the  24th  of  January,  1888,  Allen  having  become  acquainted 
with  the  decision  of  the  Court  in  In  re  Addlestone  Linoleum  Com- 
pany (1),  moved  before  Mr.  Justice  Chitty,  under  the  35th  section 

(1)  37  Ch.  D.  191. 
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of  the  Companies  Act^  that  the  register  of  members  of  the  company      C.  A. 
might  be  rectified  by  striking  out  his  name,  and  that  the  money  1888 
paid  on  his  shares  might  be  returned  to  him  ;  the  ground  of  his 
application  being  that  the  issue  of  the  shares  at  a  discount  was  '^^tirito^^ 
ultra  vires  and  void.  Company. 

Mr.  Justice  Chitty,  following  his  own  decision  in  In  re  Ince 
Hall  Rolling  Mills  Company  (1),  held  that  the  issue  of  the  shares 
was  valid,  and  dismissed  the  application  with  costs.  Allen 
appealed  from  this  decision. 

It  was  agreed  between  the  parties  that  the  result  of  the  appli- 
cation should  depend  on  the  validity  of  the  contract  between  the 
company  and  the  shareholders,  and  that  no  question  should  be 
raised  as  to  the  form  of  the  application. 

Bucldey,  Q.C.,  and  Grosvenor  Woods,  for  the  Appellant : — 

The  question  in  the  present  case  was  not  absolutely  decided 
in  In  re  Addlestone  Linoleiim  Company  (2),  because  there  was  no 
contract  registered  in  that  case :  but  the  principle  involved  was 
the  same,  and  the  observations  of  Lords  Justices  Cotton  and 
Lindley  (3)  are  strictly  in  point.  It  is  true  that  Mr.  Justice 
Chitty,  in  In  re  Ince  Hall  Boiling  Mills  Company  and  In  re 
PlasJcynaston  Tube  Company  (4),  held  that  a  contract  made  by  a 
company  to  issue  shares  at  a  discount  is  valid  if  registered,  but 
those  decisions  are  not  binding  on  this  Court,  and  are  contrary 
to  the  principles  laid  down  in  Trevor  v.  Whitworth  (5).  The 
8th  section  of  the  Act  of  1862  enacts  that  the  memorandum  of 
association  shall  define  the  capital  of  the  company  and  the 
amount  of  each  share,  and  the  object  of  this  enactment  would 
be  entirely  frustrated  if  by  a  mere  resolution  the  company  could 
alter  the  amount  payable  on  any  of  the  shares.  And  if  the  issue 
of  the  shares  at  a  discount  be  ultra  vires,  no  registration  of  the 
contract  to  issue  them  can  make  it  valid.  The  effect  of  the  trans- 
action was  exactly  the  same  as  if  the  company  had  returned  18s. 
to  each  of  the  paid-up  shareholders,  which  would  certainly  have 
been  unlawful.    The  25th  section  of  the  Companies  Act,  1867, 

(1)  23  Ch.  D.  545,  n.  (3)  37  Ch.  D.  204,  205. 

(2)  37  Ch.  D.  191.  (4)  23  Ch.  D.  543. 

(5)  12  App.  Cas.  409. 
Vol.  XXXVIII.  2  a  1 
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0.  A.      will  not  support  the  transaction.    It  was  intended  to  apply  to 
1888       shares  issued  for  a  good  consideration,  though  not  in  money.  A 
^JJ^g      payment  of  2s.  can  never  be  a  good  consideration  for  the  issue  of 
^^TiRiTo^^  a  £1  share.    When  the  Appellant  took  the  shares  he  believed 
Company,    that  the  company  had  power  to  issue  the  shares  at  a  discount, 
and  if  they  had  no  such  power,  he  is  entitled  to  be  relieved  from 
his  contract,  and  to  have  the  money  which  he  has  paid  returned. 

Beale,  Q.C.,  and  Chadwyck  Healey,  for  the  company : — 

We  contend  that  In  re  Inee  Hall  Boiling  Mills  Company  (1), 
and  In  re  Blaskynaston  Tube  Company  (2),  were  rightly  decided. 
There  is  nothing  in  the  Act  of  1862  that  makes  this  contract 
illegal.  The  Act  deals  with  the  nominal  amount  of  capital, 
which  the  resolution  did  not  interfere  with.  Trevor  v.  Whit- 
worth  (3)  is  distinguishable.  The  purchase  by  a  company  of  its 
own  shares  has  the  effect  of  treating  that  as  an  asset  which  is  not 
in  fact  such.  That  is  not  the  case  here.  The  transaction  in  the 
present  case  is  valid  within  sect.  25  of  the  Companies  Act,  1867. 
If  the  contract  is  registered,  both  shareholders  and  creditors  are 
protected:  Waterhouse  v.  Jamieson  (4). 

[Cotton,  L.J. : — In  that  case  it  appeared  from  the  memoran- 
dum of  association  that  part  of  the  capital  had  been  paid  up, 
and  the  allottees  took  the  shares  on  that  footing.  In  the 
present  case  nothing  was  said  in  the  memorandum  of  association 
of  the  issue  of  these  shares  at  a  discount.] 

The  section  covers  every  issue  of  shares  where  "  the  same," 
that  is  the  terms  on  which  the  shares  are  issued,  shall  have 
been  otherwise  determined  by  a  contract  duly  made  in  writing 
and  filed,"  etc.  When  this  is  done  the  Court  does  not  inquire 
into  the  adequacy  of  the  consideration  for  the  issue  of  the  shares. 
The  company  was  in  want  of  money  and  the  immediate  payment 
of  2s.  was  a  good  consideration  for  the  release  of  the  remaining  18s. 
If  the  contract  had  been  to  issue  shares  for  the  purchase  of  land 
or  machinery  which  was  worth  much  less  than  the  nominal  value 
of  the  shares  the  issue  would  have  been  perfectly  good,  and 
the  Court  could  not  have  inquired  into  the  adequacy  of  the 

(1)  23  Ch.  D.  545,  n.  (3)  12  App.  Gas.  409. 

(2)  23  Ch.  D.  543.  (4)  Law  Rep.  2  H.  L.,  Sc.  29. 
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consideration  unless  there  had  been  fraud  :   what  difference      0.  A. 
can  it  make  that  the  consideration  is  paid  in  cash  instead  of  in  1888 
land  or  goods  ?   Andersons  Case  (1) ;  Spargo's  Case  (2) ;  FoaJces  v. 
Beer  (3)  ;  Hippislei/s  case  (4) ;  In  re  West  India  and  Pacific  Steam- 
ship Company  (5)  ;  Cumher  v.  Wane  (6).    It  has  never  been  held  Company 
illegal  for  companies  to  give  a  consideration  for  getting  capital 
subscribed :  and  yet  that  is  a  deduction  from  the  money  paid 
on  the  shares.    If  the  contract  was  void,  there  was  a  mistake  of 
law  on  both  sides,  and  the  allottees  have  no  right  to  a  return  of 
the  money  which  they  have  paid. 

Grosvenor  Woods,  in  reply. 


Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Chitty,  who 
really  did  not  decide  the  question  in  this  case,  but  merely  m 
accordance  with  previous  decisions  of  his  made  an  order  and  sent 
the  parties  here. 

The  question  is  this  : — The  directors  and  shareholders  of  this 
company  determined  that  there  should  be  an  increase  of  capital  of 
£1  shares,  but  that  they  should  be  issued  on  this  footing — that 
18s.  should  be  credited  as  paid,  and  that  those  who  took  the  shares 
should  only  be  liable  to  pay  2s.  That  was  in  accordance  with 
resolutions  which  were  passed  by  the  company,  and  there  was  an 
offer  of  shares  to  Mr.  Allen  and  others,  who  have  accepted  those 
shares.  Is  that  right  ?  Were  the  directors  in  a  position  to  give 
the  shares  which  they  offered  to  their  shareholders,  and  which 
some  of  the  shareholders  have  accepted  ?  In  my  opinion,  they 
could  not  do  so,  because  it  is  really  saying  that  these  shares, 
which  are  £1  shares,  shall  be  taken  on  the  footing  of  2s.  only 
being  payable.  That,  it  appears  to  me,  is  quite  wrong.  I  decide 
it  on  the  provisions  of  the  Act  of  1862,  also  taking  into  consider- 
ation the  Act  of  1867,  on  which  the  counsel  for  the  company 
have  relied.  When  we  look  at  the  Act  of  1862,  we  find  that 
that  is  an  Act  giving  limited  liability  :  and  on  what  terms  does 

(1)  7  Ch,  D.  75.  '  (4)  Law  Eep.  9  Cli.  1. 

(2)  Law  Rep.  8  Cli.  407.  (5)  Ibid.  11,  n. 

(3)  9  App.  Gas.  605.  (6)  1  Str.  428 

2  (?  2  X 
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C.  A.      it  give  limited  liability  ?    There  is  to  be  a  memorandum  of 
1888       association,  and  there  are  to  be  articles  of  association.    I  will 
jn  re      assume  that  here  there  is  that  which  is  equivalent  to  an  article 
^^TiBiTo^^  of  association,  enabling  the  company  to  do  what  has  been  pro- 
CoMPANY.    posed  to  be  done.    In  my  opinion  that  could  not  effectively  be 
Cotton,  L.J.    done,  in  order  to  protect  anyone  who  held  shares,  and  who  had 
only  paid  in  accordance  with  that  article  2s.  from  being  called 
upon  at  some  future  time,  if  this  company  is  wound  up,  to  pay 
18s.  more. 

Let  us  look  at  sect.  7  of  the  Act  of  1862.  "  The  liability 
of  the  members  of  a  company  formed  under  this  Act  may,  ac- 
cording to  the  memorandum  of  association,  be  limited  either  to 
the  amount,  if  any,  unpaid  on  the  shares  respectively  held  by 
them,  or  to  such  amount  as  the  members  may  respectively  under- 
take by  the  memorandum  of  association  to  contribute  to  the 
assets  of  the  company  in  the  event  of  its  being  wound  up."  Of 
course,  I  need  not  consider  the  latter  part  of  that,  because  it 
applies  to  companies  of  a  different  description.  This  was  a  com- 
pany limited  by  shares,  and  we  shall  find  presently  the  number 
of  shares  and  the  amount  of  the  shares  is  to  be  defined  by  the 
memorandum  of  association,  and  the  liability  of  the  members 
depends  in  such  a  company  on  the  question  of  what  amount  they 
had  paid  on  the  shares,  having  regard  to  the  amount  fixed  by 
the  memorandum.  Then  we  come  to  the  next  section,  sect.  8 : — 
"  Where  a  company  is  formed  on  the  principle  of  having  the 
liability  of  its  members  limited  to  the  amo-unt  unpaid  on  their 
shares,  hereinafter  referred  to  as  a  company  limited  by  shares,, 
the  memorandum  of  association  shall  contain  the  following 
things  "  :  These  are,  shortly,  the  name  of  the  proposed  company  ; 
the  part  of  the  kingdom  in  which  its  registered  office  is ;  the 
objects  for  which  it  is  established  ;  a  declaration  that  the  liability 
of  the  members  is  limited  ;  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount.  Now,  going  on  those  two  sections  only,  this  being 
a  company  to  be  limited  by  shares,  the  memorandum  of  associa- 
tion is  to  define  how  many  shares  there  are  to  be  and  what  is  the 
fixed  amount — that  is  the  amount  fixed  by  money — of  each  of 
those  shares ;  and  everyone  is  liable  for  so  much  of  that  amount 
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fixed  by  the  memorandum  as  it  can  be  shewn  he  has  not  paid.  0.  A. 
Then  is  there  any  power  to  alter  in  that  respect  the  memorandum  1888 
of  association  ?  This  is  shewn  in  sect.  12,  and  there  we  find  how, 
and  how  only,  the  memorandum  can  be  varied :  "  Any  company  ^^rj^^^^^^'^ 
limited  by  shares  may  so  far  modify  the  conditions  contained  in  Company. 
the  memorandum  of  association,  if  authorized  to  do  so  by  its  cotton,  l.j. 
regulations  as  originally  framed,  or  as  altered  by  special  resolu- 
tion  in  manner  hereinafter  mentioned,  as  to  increase  its  capital 
by  the  issue  of  new  shares  of  such  amount  as  it  thinks  expedient, 
or  to  consolidate  and  divide  its  capital  into  shares  of  a  larger 
amount  than  its  existing  shares,  or  to  convert  its  paid-up  shares 
into  stock,  but,  save  as  aforesaid,  and  save  as  is  hereinafter  pro- 
vided in  the  case  of  a  change  of  name,  no  alteration  shall  be 
made  by  any  company  in  the  conditions  contained  in  its  memo- 
randum of  association ;  "  that  is  to  say,  it  cannot  diminish  the 
quantum  of  its  shares,  the  money  amount  of  its  shares,  and  it 
cannot  limit  the  liability  to  pay  that  amount  so  as  to  limit  the 
liability  of  each  shareholder  and  protect  him  against  being  called 
upon  to  pay  what  under  the  7th  section  he  is  liable  to  pay  in  the 
event  of  the  company  being  wound  up.  We  must  remember  we 
are  not  dealing  with  a  case  where  liability  is  imposed  on  persons 
who  join  iu  these  companies,  but  where  a  limit  is  placed  on  the 
liability  which  they  otherwise  would  have  incurred  if  this  Act 
had  not  been  passed.  I  do  not,  of  course,  refer  to  the  power  given 
by  a  subsequent  Act  to  reduce  the  amount  of  capital,  which  has 
not  been  followed  here,  but  in  my  opinion,  looking  to  those 
sections  of  the  Act  of  1862  only,  it  is  perfectly  clear  that  an 
agreement  that  you  should  pay  2s.  on  the  shades  you  take,  and 
not  pay  up  the  other  18s.,  which  would  make  up  the  amount  in 
-money  fixed  by  the  memorandum  of  association,  would  be  entirely 
ultra  vires.  It  has  been  held  that  no  company  can  return  to  its 
shareholders  any  of  the  money  which  they  have  paid,  and  in  my 
opinion,  without  relying  upon  the  fact  that  this  is  in  substance 
returning  the  money  as  if  it  had  been  paid  and  then  paid  back 
again,  there  is  no  power  to  limit  the  liability  of  the  shareholders 
to  pay  the  amount  unpaid  on  their  shares.  In  my  opinion  it  is 
tolerably  clear  here  that  the  terms  offered  to  the  shareholders 
were,  not  that  the  18s.  should  be  treated  as  paid  in  a  particular 
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C.  A.      way,  but  that  the  18s.  should  not  be  paid,  just  the  same  as  if 
1888      there  had  been  a  release  given  by  the  company  for  18s.  of  the 
amount  (Mr.  Beale  calls  it  the  nominal  amount,  but  I  call  it  the 
^^I^KiTo^^  amount)  fixed  in  accordance  with  the  xict  of  Parliament  by  the 
Company,    memorandum  of  association.    So  far  therefore,  I  think  it  is  clear 
Cotton,  L.J.    that  the  company  and  the  directors  could  not  issue  shares  such 
as  they  proposed  to  issue  in  this  case. 

Then  we  come  to  the  Act  of  1867,  the  25th  section  of  which 
was  relied  upon.    Does  that  cover  it  ?    I  will  not  rely  on  the 
opinion  expressed  by  Lord  Justice  Lindley,  and  by  myself,  in 
In  re  Addlestone  Linoleum  Company  (1),  for  the  point  really  was 
not  for  our  decision  there.    I  will  deal  with  it  as  entirely  free 
from  and  untouched  by  the  expressions  used  in  that  case.  Then 
what  was  this  section  intended  to  provide  for  ?    "  Every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued 
and  to  be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall  have  been  otherwise  deter- 
mined by  a  contract  duly  made  in  writing,  and  filed."  Was 
that  intended  to  enable  this  to  be  done — that  the  sum  fixed 
by  the  memorandum  of  association  should  not  be  paid  at  all  in 
any  way  ?    We  must  see  what  difficulties  had  arisen  in  these 
companies  at  the  time  when  this  Act  was  passed.    There  had 
been  shares  taken  and  there  had  been  agreements  entered  into 
— some  perfectly  fairly — that  the  amount  of  the  shares  should 
be  treated  as  satisfied  by  goods  to  be  supplied  or  goods  which 
had  been  supplied  to  the  company  by  the  persons  who  took  the 
shares.    That  was  the  prominent  mischief  intended  to  be  dealt 
with  by  this  section,  and  it  was,  therefore,  really  pointed  only 
to  the  way  in  which  payments  for  the  shares  should  be  made,  not 
to  the  question  whether  the  amount  of  the  shares  should  be  re- 
quired to  be  paid  at  all.    That  is  what  was  provided  for,  and 
although  there  is  a  little  ambiguity  in  the  language,  in  my 
opinion  on  the  true  construction  of  this  section,  what  it  was 
intended  to  deal  with  was  the  mode  of  payment,  and  not  whether 
the  whole  amount  should  or  should  not  be  paid  in  some  way  or 
other.     If  it  is  paid  otherwise  than  in  what  is  the  ordinary 
common  measure  of  money,  then  it  must  be  done  under  some 
(1)  37  Ch.  D.  204,  205. 
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agreement  which  is  to  be  registered,  that  is  an  agreement  that  0.  A. 
persons  who  shall  supply  goods  shall  be  paid  for  those  goods  in  1888 
shares,  and  that  they  shall  be  taken  as  payment  for  the  shares,  re 
and  that  they  shall  not  be  paid  for  in  money.  It  was  asked  in  "^^^^jj^j^o^ 
the  argument,  "  How  can  you  measure  the  value  of  the  goods  Company. 
which  are  to  be  given  and  to  be  taken  in  payment  of  the  shares  ?"  Cotton, 
If  the  contract  does  define  the  value,  then,  unless  the  contract 
is  set  aside  as  fraudulent,  that  will  fix  the  shares  as  paid  up, 
the  contract  being  that  a  certain  property  or  quantity  of  goods 
is  to  be  taken  in  payment  in  full  of  the  shares  of  the  company. 
But  suppose  in  such  a  case  there  was  a  contract  that  the  person 
taking  the  shares  should  give  to  the  company  goods  or  an  acre 
of  land  fixed  by  the  contract  and  admitted  by  the  parties  as 
Avorth,  not  the  amount  of  the  shares,  but  only  10s.,  then,  although 
it  does  not  arise  for  decision  here,  I  in  no  way  intimate  any 
opinion  that  if  such  a  company  were  wound  up^  a  person  who  took 
shares  on  an  admission  that  he  was  only  giving  half  their  value 
would  not  be  held  liable  for  the  remainder,  as  a  sum  which,  on 
his  own  admission  and  on  the  contract  on  which  he  took  the 
shares,  must  be  considered  as  only  payment  of  part  of  the  amount 
of  the  shares,  leaving  the  other  half  unpaid,  and  therefore  to  be 
called  up  if  there  was  a  winding-up.  That  we  have  not  to  decide. 
But  here  it  is  so  perfectly  clear  that  2s.  never  can  be  in  any  way 
treated  as  payment  of  20s.,  that  the  respondents  are  obliged  to 
put  their  case  in  this  way, — that  the  directors  are  to  treat  18s.  as 
paid,  and  only  to  call  upon  the  person  who  takes  the  shares  for  2s. 
That  is  equivalent  to  this  :  You  take  the  shares,  pay  2s.,  and  we 
will  give  you  a  release  for  the  other  18s.  However  valuable  it 
might  be,  and  however  important  to  the  company  it  might  be, 
to  get  the  2s.,  yet  that,  in  my  opinion,  can  never  make  the 
amount  unpaid  on  these  shares  less  than  18s. 

In  my  opinion  the  true  effect  of  section  25  is  what  I  have 
stated;  and  I  may  add  this:  If  it  had  been  intended  by  this 
section  to  do  away  with  those  provisions  in  the  Act  of  1862  to 
which  I  have  referred,  requiring  the  amount  in  money  of  the 
shares  to  be  fixed  by  the  memorandum — requiring  the  number 
of  shares  to  be  stated,  and  making  every  shareholder  liable  for 
everything  which  was  unpaid  on  the  shares,  I  think  Parliament 
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0.  A.  would  have  put  the  section  in  very  different  language,  and  would 
1888  have  provided  for  something  which  they  have  not  provided  for 
In  re  here,  and  stated  that  there  might  be  a  modification  of  those  terms 
^^TmTo^^  of  the  original  Act  in  the  way  in  which  Mr.  Beale  has  suggested 
Company.  {]^q^i  can  be  done  under  this  25th  section.  In  my  opinion  the 
Cotton,  L.J.  25th  section  in  no  way  intended  to  provide  for  any  portion  of  the 
money  value  of  shares  not  being  paid,  but  only  provided  that  it 
might  be  paid  by  money  value  as  well  as  by  mere  money.  I 
must  hold,  therefore,  that  there  was  no  power  at  all  to  issue 
shares  on  the  footing  of  this  memorandum.  If  these  share- 
holders were  put  on  the  list  and  remained  on  the  list,  they  would 
in  the  event  of  winding-up  be  liable  to  pay  not  only  the  unpaid 
shilling  which  is  now  unpaid,  but  the  whole  18s.  which  still 
remains  unpaid,  that  being  the  only  limit  of  their  liability 
in  accordance  with  sect.  7  and  the  other  sections  of  the  Act  of 
1862.  The  result  therefore  must  be  that,  as  the  company  has 
put  these  gentlemen  on  the  list  of  shareholders,  and  they  did 
nothing  which  in  any  way  was  an  assent  to  that  being  done,  the 
contract  being  one  which  the  company  could  not  carry  into  effect, 
we  must  make  an  order  that  their  names  be  ;removed  from  the 
register.  There  is  no  question  raised  as  to  the  return  of  the  Is. 
they  have  paid.  We  might  probably  direct  payment  of  such 
damages  as  we  may  think  right;  but  there  being  no  question 
raised  on  that  point,  the  order  will  be  to  take  them  off  the 
register  of  shareholders,  and  to  return  to  each  of  them  the  Is. 
per  share  which  they  have  paid. 


Fey,  L.J.  :— 

I  am  of  the  same  opinion,  and  I  find  myself  quite  unable  to 
agree  in  the  decision  of  the  learned  Judge.  The  question  which 
we  have  to  solve  is,  I  think,  simply  and  shortly  answered  by  a 
reference  to  this  inquiry — What  is  the  nature  of  an  agreement  to 
take  a  share  in  a  limited  company?  In  my  opinion  it  is  an 
agreement  to  become  liable  to  pay  to  the  company  the  amount 
for  which  that  share  has  been  created.  Further,  it  appears  to 
me  to  be  clear  that  the  liability  of  the  shareholders  is  limited 
only  by  the  amount  unpaid  on  the  shares.    Now,  observe,  it  is 
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the  amount  unpaid ;  it  is  not  the  amount  remaining  due.    The      0.  A, 
result  is  that  a  release  by  the  company  will  not  diminish  the  1888 
liability — accord  and  satisfaction  between  the  company  and  the 
shareholder  will  not  diminish  the  liability ;  nothing  will  diminish  ^^^^J^j^^^^^ 
or  extinguish  that  liability  but  payment.    The  consequence  is  Company. 
that  we  are  driven  to  this  second  short  inquiry,  Is  an  agreement  to     Fry,  l.j. 
take  2s.  for  20s.  a  payment  of  18s.  ?  I  say  it  is  not.  That  appears 
to  me  to  be  the  whole  matter. 

Then  a  supplemental  question  is  raised  in  this  way :  it  is 
said  that  however  it  stood  under  the  Act  of  1862,  the  result  is 
altered  by  the  25th  section  of  the  Act  of  1867.  That  section  is 
in  these  words : — [His  Lordship  read  the  section.]  What  the 
exact  words  to  which  "  the  same "  refer  may  be,  it  is  a  little 
difficult  to  ascertain ;  but  I  think  the  view  suggested  by  Mr.  PJiij)- 
son  Beale  is  the  true  one — that  it  means  unless  terms  of  payment 
otherwise  have  been  determined. 

Then  we  come  to  the  inquiry :  Is  an  agreement  to  take  2s.  for 
20s.  a  term  or  mode  of  paying  18s.  ?  I  have  already  said  that  in 
my  judgment  it  is  not  a  payment  of  18s.  It,  therefore,  cannot  be 
a  term  or  mode  of  payment.  Consequently  the  registration  of 
this  agreement,  which  is  an  agreement  in  effect  to  release  the 
18s.,  is  entirely  inoperative  under  the  25th  section  of  the  Act 
of  1867.  When  we  have  determined  this  question  the  rest  of 
the  matter  is  arranged  between  the  parties.  Mr.  Beale  has,  I 
think  very  properly,  not  thought  fit  to  argue  whether  such  a 
contract  as  this,  entered  into  under  a  common  mistake  of  Jaw,  is 
or  is  not  capable  of  being  rescinded,  or  whether  the  Is.  can  be 
claimed  as  damages.  It  has  been  agreed  between  the  parties 
that  the  result  of  this  application  is  to  depend  upon  our  decision 
as  to  the  real  nature  of  the  contract. 


Lopes,  L.J. : — 

I  entirely  agree  with  the  judgments  which  have  been  delivered, 
and  I  will  in  a  very  few  words  express  my  views.  Every  limited 
company  is  required  to  state  in  its  memorandum  the  amount  of 
capital  with  which  it  proposes  to  be  registered  divided  into  shares 
of  a  certain  fixed  amount.    Now,  to  my  mind,  this  cannot  be 
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0.  A.      intended  to  be  an  idle  or  objectless  requirement ;  but  the  amount 
1888       of  the  share  is  to  be  the  real  sum  to  be  paid,  either  in  cash  or, 
^J^g      subject  to  the  restrictions  of  sect.  25,  in  kind,  which  the  com- 
Almada  and  pany  contracts  to  accept  as  of  that  cash  value.    In  sect.  25  there 
Company,    can  be  found  no  provision  of  any  sort  or  kind  except  the  shares 
Lopes,  L.J.    being  paid  up  in  full.    I  can  see  no  practical  distinction  be- 
tween  issuing  shares  at  a  discount  and  returning  to  the  member 
a  portion  of  the  capital  to  which  the  creditors  have  a  right 
to  look  as  that  out  of  which  they  are  to  be  paid.    Issuing  the 
shares  at  a  discount,  to  my  mind,  would  be  rendering  one  of  the 
statutory  requirements  of  the  Act  an  empty  form.    The  case  of 
Trevor  v.  Whitworth  (1)  has  been  referred  to,  and  it  appears  to 
me  that  the  reasoning  and  the  decision  in  that  case  is  applicable 
here.    Another  case  referred  to  was  the  case  of  In  re  Addlestone 
Linoleum  Company  (2),  where  no  doubt  the  question  of  whether 
the  shares  might  be  issued  at  a  discount  was  not  directly  raised, 
but  there  are  expressions  of  opinion  by  Lord  Justice  Cotton  and 
Lord  Justice  Lindley,  with  which  I  concur,  entirely  in  harmony 
with  the  decision  at  which  the  Court  has  now  arrived.    I  am 
of  opinion,  therefore,  that  there  is  no  power  to  issue  these  shares 
at  a  discount,  and  that  the  names  of  the  shareholders  in  question 
must  be  removed  from  the  register. 

Cotton,  L.J. : — 

I  did  not  in  my  judgment  refer  to  the  case  of  Waterhouse  v. 
Jamieson  (3)  in  the  House  of  Lords,  as  I  thought  I  had  sufficiently 
disposed  of  it  in  the  course  of  the  argument.  I  do  not  think  it 
has  any  application  to  this  case. 

Solicitors :  Staejpoole,  Batters,  &  Stacpoole ;  Wilkins,  Blytli,  & 
Button. 

(1)  12  App.  Gas.  409.  (2)  37  Ch.  D.  191. 

(3)  Law  Eep.  2  H.  L.,  Sc.  29. 

M.  W. 
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SHAKP  V,  McHENEY. 
[1885    S.  188.] 
SHAEP  V.  BEOWN. 
[1886    S.  3303.] 

Bankruptcy — Fetition — Liquidation — Composition — Act  of  Banhruptcy ''^ — 
Adjudication — Relation  hack — Mortgage — Fraudulent  Preference — Bill  of 
Sale — Begistration — "  True  Copy  " — Blanks — "  Occupation  "  of  Grantor — 
"  Consideration  " —  Contemporaneous  Instrument  —  Concealment — Bank- 
ruptcy Act,  1869,  ss.  6,  10,  11,  92,  94,  95,  125,  126  —  Bankruptcy  Rules, 
ISIO— Bills  of  Sale  Act,  1878,  ss.  8,  10,  sub-s.  2  [Revised  Ed.  Statutes, 
vol.  xviii.,  p.  654] — Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  ss.  8,  9. 

Where  a  debtor,  who  has  filed  a  petition  for  liquidation  by  arrangement 
or  composition  under  sects.  125  and  126  of  the  Bankruptcy  Act,  1869, 
containing  a  statement  of  his  inability  to  pay  his  debts,  subsequently 
makes  a  composition  with  his  creditors  under  sect.  126,  but  is  eventually 
adjudged  bankrupt  under  that  section,  the  adjudication  does  not  relate 
back  to  the  act  of  bankruptcy  committed  in  the  filing  of  the  petition, 
unless  such  act  of  bankruptcy  has  occurred  within  six  months  before  the 
presentation  of  the  petition  for  "adjudication"  (sects.  6,  11),  or,  if  it  is  the 
first  of  several  acts  of  bankruptcy  as  defined  in  sect.  6,  unless  it  has  been 
committed  within  twelve  months  before  the  order  of  adjudication  (sect.  11), 
such  act  of  bankruptcy  being,  after  the  expiration  of  those  periods,  no 
loDger  available  for  adjudication.  Consequently,  after  the  expiration  of 
those  periods,  a  disposition  of  his  property  by  the  compounding  debtor  by 
way  of  security  to  a  particular  creditor  is  not  rendered  void  on  the  ground 
of  any  relation  back  of  the  title  of  the  trustee  on  a  subsequent  adjudication 
under  sect.  126  (1). 

Thus,  where  a  debtor — who  in  1879  had  executed  a  mortgage  and  regis- 
tered bill  of  sale  to  a  creditor  as  securities  for  an  existing  debt  and  for  a 
further  sum  advanced  to  enable  him,  the  debtor,  to  prosecute  an  action 
which,  if  successful,  would  benefit  his  creditors  as  well  as  himself— filed, 
eight  days  afterwards,  a  liquidation  petition,  and  then  made  a  composition 
with  his  creditors  under  sect.  126,  but,  in  consequence  of  his  non-payment 
of  the  composition,  was  in  1886  adjudicated  bankrupt  under  that  section, 
it  was  held  that  the  adjudication  did  not  relate  back  to  the  filing  of  the  peti- 
tion so  as  to  give  the  trustee  under  the  adjudication  a  title  to  claim  that  the 
securities  should  be  set  aside  on  the  ground  of  fraudulent  preference  under 
sect.  92  :— 


KAY,  J. 
1887 


Aug.  4, 6,^8,  9, 
10.  ' 


(1)  See  In  re  McEenry,  Ex  parte  McDermott,  W.  JST.  1888,  p.  101. 
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Quxre,  whether,  if  there  had  been  a  relation  back,  the  securities  would 
not  have  been  void  as  constituting  a  fraudulent  preference. 

The  doctrine  of  relation  back  in  the  case  of  an  adjudication  under 
sect.  126,  considered  and  explained. 

A  "  true  copy  "  of  a  bill  of  sale  within  sect.  10,  sub-sect.  2,  of  the  Bills 
of  Sale  Act,  1878,  does  not  necessarily  mean  an  exact  copy :  it  is  a  suffi- 
cient compliance  with  the  Act  if  the  copy  is  true  in  all  essential  particu- 
lars, so  that  no  one  can  be  misled  as  to  the  effect  of  the  bill  of  sale. 

Thus,  where,  in  a  "  copy  "  of  a  bill  of  sale,  filed  with  the  registrar  as 
required  by  that  sub-section,  the  amount  of  the  debt  was  duly  stated  in 
the  operative  part,  but  was,  by  a  clerical  omission,  referred  to  in  the  power 
of  sale,  and  also  in  the  covenant  for  quiet  enjoyment  until  default,  as  "  the 
said  sum  of  ,"  though  the  blanks  did  not  occur  in  the  original,  it 

was  held  that  the  copy  was  a  "  true  copy  "  within  the  meaning  of  the  sub- 
section. 

The  object  of  sect.  10,  sub-sect.  2,  of  the  Bills  of  Sale  Act,  1878,  in 
requiring  that  a  bill  of  sale  shall  describe  the  "  occupation  "  of  the  grantor, 
as  well  as  his  residence,  is  to  identify  him ;  and  if  the  description  gives  a 
true  indication  of  his  profession,  business  or  calling  in  life  by  which  he 
can  be  identified,  although  he  may  not  be  actively  carrying  on  such  pro- 
fession, business,  or  calling  at  the  date  of  the  bill  of  sale,  that  is  a  sufficient 
compliance  with  the  sub-section. 

Thus,  where  a  bill  of  sale  described  the  grantor  as  a  "  contractor  and 
financial  agent " — a  proper  description  of  his  calling  in  life,  though,  in 
consequence  of  his  time  and  attention  having  been  taken  up  by  litigation 
with  a  foreign  railway  company  to  whom  he  had  acted  for  some  years  as 
financial  agent  in  this  country,  he  had  ceased,  for  five  years  prior  to  the 
date  of  the  bill  of  sale,  to  actively  carry  on  business — it  was  held  that  his 
"occupation"  was  sufficiently  described  within  sect.  10,  sub-sect.  2. 

Under  sect.  8  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  a 
bill  of  sale  is  void  unless  it  "  truly  sets  forth  the  consideration  for  which 
it  was  given  ";  that  is  to  say,  it  must  shew,  on  the  face  of  it,  the  true 
agreement  between  the  parties,  and  must  not  be  dependent  for  its  real 
effect  upon  some  other  instrument. 

Thus,  where  M.  agreed  in  writing  to  execute  in  favour  of  S.  certain 
instruments,  including  a  bill  of  sale,  as  securities  for  a  debt,  the  agreement 
providing,  amongst  other  things,  for  payment  of  compound  interest,  and 
M.  accordingly  executed  a  bill  of  sale,  which  did  not  explain  the  real 
nature  or  extent  of  the  agreement,  and  contained  only  such  part  of  it  as 
could  properly  be  embodied  in  a  bill  of  sale,  it  was  held  that  the  bill  of 
sale  was  void. 

Simpson  v.  Charing  Cross  Bank  (1)  followed. 

Ik  the  year  1871  or  1872  tlie  Plaintiff,  Henry  ParMnson  Sharp, 
began  to  engage  in  pecuniary  transactions  with  the  Defendant, 
James  McHenry ^  who  was  then  carrying  on  business  as  a  contractor 

(1)  34  W.  E.  568. 


YOL.  XXXVIIL]         CHANCEEY  DIVISION. 


429 


for  railways  and  other  public  undertakings  and  a  financial  agent 
for  public  companies. 

In  April,  1872,  McHenry  commenced  acting  as  financial  agent 
in  this  country  for  the  Erie  Bailway  Company  of  America,  and  he 
continued  so  to  act  until  the  23rd  of  October,  1874,  when  the 
company  repudiated  the  agency. 

In  April,  1876,  the  Erie  Bailway  Company  commenced  an 
action,  Jewett  v.  McHenry,  against  McHenry  for  the  recovery  of 
moneys  which  the  company  alleged  to  be  due  from  him  in  respect 
of  the  agency  transactions. 

In  1878  Sharp  lent  McHenry  some  shares  in  the  Erie  Baihvay 
Company,  and  McHenry  became  largely  indebted  to  Sharp  in 
respect  of  that  loan. 

The  action  of  Jewett  v.  McHenry  was  referred  to  an  official 
referee,  who,  in  April,  1879,  made  an  award  finding  a  sum  of 
upwards  of  £281,000  to  be  due  from  McHenry  to  the  company. 

In  the  meantime  litigation  had  commenced  between  Sharp 
and  McHenry,  Sharp  claiming  from  McHenry  repayment  of  the 
moneys  McHenry  owed  him  in  connection  with  the  loan  of  the 
Erie  shares.  On  the  19th  of  May,  1879,  the  litigation  was  referred 
to  a  Mr.  Batten,  a  friend  of  both  parties,  as  arbitrator,  and  ulti- 
mately, on  the  5th  of  August,  at  a  meeting  at  the  arbitrator's 
office,  both  parties  agreed  upon  a  sum  of  £19,123  13s.  Sd.  as  the 
amount  due  from  McHenry  to  Sharp,  and  told  the  arbitrator  that 
he  might  make  an  award  for  that  sum.  Accordingly,  on  the 
following  day,  the  6th  of  August,  1879,  the  arbitrator  made  his 
formal  award  in  writing  for  that  sum. 

On  the  next  day,  the  7th  of  August,  two  deeds  were  executed 
by  McHenry  to  Sharp.  The  first  was  made  between  McHenry  of 
the  first  part  and  Sharp  of  the  second  part ;  and  after  reciting 
that  the  sum  of  £19,123  13s.  Sd.,  with  interest  amounting  to 
£516  6s.  6d.  (making  together  £19,639  19s.  9d.),  was  due  from 
McHenry  to  Sharp  under  the  award,  and  that  Sharp  had  agreed 
to  advance  him  the  further  sum  of  £5000  upon  having  the  same 
and  the  said  sum  of  £19,639  19s.  9d.  secured  as  therein  mentioned, 
it  was  witnessed  that  in  consideration  of  the  sum  of  £5000  then 
paid  by  Sharp  to  McHenry,  he,  McHenry,  thereby  charged  his 
freehold  and  leasehold  premises  at  Kensington  therein  described 
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(but  subject  to  prior  incumbrances  therein  mentioned)  with 
repayment  to  Sharp  of  the  sum  of  £24,639  19s.  9d.  (being  the 
aggregate  of  the  £19,639  19s.  9d.  and  £5000),  and  interest 
thereon  at  £4  10s.  per  cent,  per  annum ;  and  McHenrt/  thereby 
covenanted  to  execute  to  Sharp,  when  required,  a  legal  mort- 
gage containing  a  power  of  sale  and  all  usual  covenants  and 
provisions. 

The  second  deed  was  a  bill  of  sale  made  between  the  same 
parties,  McHenry  being  described  as  "  of  Oalc  Lodge,  Addison 
Boad,  in  the  county  of  Middlesex,  contractor  and  financial  agent." 
After  reciting,  as  in  the  other  deed,  the  debt  of  £19,639  19s.  9d. 
under  the  award,  and  the  agreement  for  the  further  advance  of 
£5000,  it  was  witnessed  that  in  consideration  of  the  premises 
and  of  the  sum  of  £5000  paid  to  McEenry  the  mortgagor  by 
Sharp  the  mortgagee,  he,  the  mortgagor,  thereby  assigned  to  the 
mortgagee,  his  executors,  administrators,  and  assigns  all  the 
furniture,  goods,  and  chattels  then  in,  about  and  belonging  to  Oah 
Lodge  aforesaid,  then  in  the  occupation  of  the  mortgagor,  to  hold 
tinto  the  mortgagee  his  executors,  administrators,  and  assigns,  as 
his  and  their  own  property  and  effects.  Then  followed  a  proviso 
for  the  cesser  and  determination  of  the  security  on  payment  by 
the  mortgagor  to  the  mortgagee,  on  demand,  of  the  total  mortgage 
debt  of  £24,639  19s.  9d.  with  interest  thereon  at  £4  10s.  per  cent, 
per  annum.  Then  there  was  a  covenant  by  the  mortgagor  for  pay- 
ment, on  demand,  of  the  £24,639  19s.  9d.,  and  also  "  so  long  as  the 
said  sum  of  £24,639  19s.  9d.,  or  any  part  thereof,  shall  remain  owing 
on  the  security  of  these  presents,  to  pay  to  the  mortgagee,  his  ex- 
ecutors, administrators,  or  assigns,  interest  upon  the  said  sum  of 
£24,639  19s.  9d.,  or  so  much  thereof  as  may  remain  unpaid,  at 
the  rate  of  £4  10s.  per  cent,  per  annum,  by  four  quarterly  pay- 
ments on  the  usual  quarter  days,  without  any  deductions  what- 
ever." Then  followed  a  power,  in  case  of  default  in  payment  of 
the  mortgage  debt  and  interest,  for  the  mortgagee,  his  executors, 
administrators,  and  assigns,  to  take  possession  of  the  furniture, 
goods,  and  chattels  thereby  assigned,  and  also  to  sell  the  same, 
and  out  of  the  proceeds  in  the  first  place  to  reimburse  himself 
and  themselves  all  costs,  charges,  and  expenses  he  or  they  might 
incur  in  and  about  making  any  such  sale,  "  and  also  in  and  about 
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the  receipt  and  recovery  of  the  said  sum  of  £24,639  19s.  9d.,  and 
interest  respectively ;  and  in  the  next  place  to  retain  and  to  re- 
imburse himself  and  themselves,  the  mortgagee,  his  executors, 
administrators,  or  assigns,  the  said  sum  of  £24,639  19s.  9d., 
and  the  interest  thereon.  And  lastly  it  was  agreed  and  declared 
that,  "  until  default  shall  happen  to  be  made  in  payment  of  the 
said  principal  sum  of  £24,639  19s,  9d.  and  interest,"  contrary  to 
the  proviso  thereinbefore  contained,  the  mortgagor  should  have 
the  quiet  enjoyment  of  the  furniture,  goods,  and  chattels  therein- 
before assigned. 

The  bill  of  sale  was  duly  registered  under  sect.  8  of  the  Bills 
of  Sale  Act,  1878,  but  in  the  "  copy  "  of  it  filed  with  the  registrar 
under  sect.  10,  sub-sect.  2,  the  amount  of  the  mortgage  debt  in 
the  three  places  above  indicated  in  italics  was  left  in  blank, 
though  not  so  in  the  original. 

The  affidavit  also  filed  with  the  registrar  under  sect.  10,  sub- 
sect.  2,  described  McHenry  in  the  same  terms  as  in  the  bill  of 
sale. 

Previously  to  the  date  of  the  above  deeds,  namely  on  the  8th 
of  July,  1879,  the  late  Master  of  the  EoUs,  Sir  George  Jessel,  had 
made  an  order  in  Jewett  v.  McHenry,  directing  McHenry  to  pay 
some  £260,000  to  the  Erie  Railway  Company,  within  one  month, 
which  would  expire  on  the  8th  of  August ;  and  the  further 
advance  of  £5000  mentioned  in  the  deeds  was  a  sum  borrowed 
from  Sharp  by  McEenry,  to  enable  him  to  prosecute  an  appeal 
which  he  was  then  contemplating  from  that  order. 

Eight  days  after  the  execution  of  the  two  deeds,  namely,  on 
the  15th  of  August,  1879,  McHenry  filed  a  petition  for  liquida- 
tion by  arrangement  or  composition  under  sects.  125,  126  of  the 
Bankruptcy  Act,  1869,  in  form  106  in  the  Schedule  to  the  Bank- 
ruptcy Eules,  1870,  and  a  receiver  of  his  property  was  appointed. 
A  meeting  of  his  creditors  was  subsequently  held,  but  was  re- 
peatedly adjourned. 

In  January,  1881,  the  Court  of  Appeal  substantially,  but  with 
some  variations,  affirmed  the  decision  of  the  Master  of  the  KoUs 
in  Jewett  v.  McHenry. 

On  the  22nd  of  October,  1882,  after  many  adjournments,  a 
general  meeting  of  McHenry' s  creditors  was  held,  at  which  they 
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passed  a  resolution  agreeing  to  accept  a  composition  of  20s.  in 
the  pound,  payable  by  instalments,  and  McHenry  was  directed  to 
execute  a  conveyance  of  his  freehold  and  leasehold  property  at 
Kensington  to  the  receiver,  subject  to  the  existing  charges  thereon. 
That  resolution  was  confirmed  at  another  general  meeting  of  the 
creditors  on  the  1st  of  November,  1883,  and  was  duly  confirmed 
by  the  Court  of  Bankruptcy  on  the  13th  of  November  following. 
The  resolutions  were  duly  registered,  and  a  conveyance  of 
McHenry's  said  freehold  and  leasehold  property  to  the  receiver 
was  duly  executed. 

On  the  26th  of  November,  1884,  Sharp  gave  McHenry  notice 
in  writing  demanding  payment  of  the  mortgage  debt,  and,  in 
default  of  payment,  possession  of  the  furniture,  goods,  and 
chattels  which  were  in  Oah  Lodge  at  the  date  of  the  bill  of  sale  ; 
but  McHenry  neither  paid  the  money  nor  gave  up  possession. 

On  the  13th  of  January,  1885,  Sharp  commenced  the  first  of 
the  present  actions.  Sharp  v.  McHenry,  against  McHenry  and  the 
receiver,  claiming  to  have  an  account  taken  of  what  was  due  to 
him,  Sharp,  under  the  two  mortgage  securities  ;  also  to  have 
those  securities  enforced,  and  other  relief.  About  the  same  date 
Sharp  commenced  an  action  against  McHenry  in  the  Queen's 
Bench  Division  also  to  enforce  the  securities. 

On  the  27th  of  April,  1885,  Sharp  delivered  his  statement  of 
claim  in  the  Chancery  action. 

On  the  22nd  of  June,  1885,  Sharp  and  McHenry  entered  into  a 
memorandum  of  agreement  of  terms  for  staying  the  Chancery 
and  Queen's  Bench  actions,  the  memorandum  being  intituled  in 
the  two  actions.  By  this  memorandum  McHenry  agreed  to  de- 
liver to  Sharp  an  inventory  of  all  the  furniture  and  goods  then 
in  Oah  Lodge ;  also  that  the  interest  then  due  on  the  mortgage 
securities  of  the  7th  of  August,  1879,  should  be  capitalised  at 
£3848  ;  that  he,  McHenry,  would  on  or  before  the  4th  of  July, 
1885,  procure  a  transfer  to  Sharp  and  another  of  certain  shares 
or  certificates  in  an  American  company,  and  of  all  his  interest 
therein,  and  execute  a  valid  deed  of  covenant  in  favour  of  Sharp 
to  pay  the  £3848  and  interest  thereon  at  5  per  cent,  per 
annum,  and  also  interest  on  the  original  mortgage  debt  of 
£24,639  19s.  2>d.  at  the  same  rate,  such  interest  respectively  to  be 
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calculated  balf  yearly  on  the  22nd  of  December  and  the  2'2nd  of 
June  in  each,  year;  that  if  such  interest  should  not  be  paid 
within  twenty-one  days  after  those  dates,  it  should  be  capitalised 
at  compound  interest,  bearing  interest  at  5  per  cent,  per  annum ; 
thsit  McHenri/ would,  on  or  before  the  30th  of  July,  1885,  pro- 
cure to  be  executed  by  all  proper  parties,  in  favour  of  Shar^,  a 
valid  deed  of  charge  on  the  said  American  shares  or  certificates ; 
that  McHenry  would,  on  or  before  the  4th  of  July,  1885,  duly 
execute  to  Sharp  a  bill  of  sale  on  his  furniture  and  goods  com- 
prised in  the  said  inventory  (subject  to  the  existing  charge 
created  by  the  bill  of  sale  of  the  7th  of  August,  1879),  to  secure 
all  moneys  charged  upon  the  said  shares  and  certificates,  or  due 
or  to  accrue  due  under  the  deed  of  covenant  as  aforesaid ;  and 
that,  for  the  purposes  of  this  memorandum,  the  said  4th  of  July, 
1885,  should  be  considered  as  of  the  essence  of  the  memorandum. 
It  was  also  agreed  that  Sharp  should  stay  all  further  proceedings 
in  the  actions  until  Mcllenry  made  default  in  carrying  out  the 
memorandum,  or  in  making  payment  of  money  which  might 
accrue  under  the  said  mortgage  securities  or  charge  to  be  given 
under  it ;  but  right  was  reserved  to  Sharp  to  proceed  with  the 
actions  in  case  of  McRenrys  default  in  payment  of  all  moneys  to 
be  secured  by  such  deed,  covenant,  and  bill  of  sale  as  aforesaid. 

In  pursuance  of  that  agreement  McSenry  gave  Sharp  a  further 
bill  of  sale,  dated  the  3rd  of  July,  1885,  on  his  furniture  and 
chattels  in  Oah  Lodge,  and  also  executed  to  him  a  deed  of  cove- 
nant dated  the  6th  of  J uly,  1885. 

On  the  18th  of  March,  1886,  McHenry  never  having  paid  any 
of  the  instalments  under  the  composition  agreed  to  by  his 
creditors,  proceedings  were  taken  by  way  of  motion  to  obtain  an 
adjudication  in  bankruptcy  against  McHenry  under  sect.  126  of 
the  Banhruptcy  Act,  1869,  and  on  the  25th  of  March  following  an 
order  of  adjudication  in  bankruptcy  was  made  against  him  under 
that  section.  He  appealed  from  that  order,  and  on  the  9th  of 
April,  1886,  the  Court  of  Appeal  dismissed  the  appeal.  On  the 
26th  of  May,  1886,  Messrs.  Brown  &  Whiffin  were  appointed 
trustees  in  the  bankruptcy,  and  on  the  19th  of  June  following 
the  receiver  conveyed  all  his  interest  in  the  bankrupt's  freehold 
and  leasehold  property  to  those  trustees.    Sharp  then  proceeded 
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with  tlie  Chancery  action  of  Sharp  v.  McHenTy,  by  obtaining  an 
order  dated  the  1st  of  July,  1886,  adding  the  bankruptcy  trustees, 
Broiun  &  Whiffin,  as  Defendants,  and  by  delivering,  on  the  5th  of 
July,  an  amended  statement  of  claim  with  the  trustees  added  as 
Defendants,  and  containing  allegations  of  the  bankruptcy  pro- 
ceedings. 

On  the  28th  of  July  Sharp  delivered  a  re-amended  statement 
of  claim,  alleging  the  conveyance  of  the  bankrupt's  freehold 
and  leasehold  property  by  the  Defendant,  the  receiver,  to  the 
Defendants,  the  trustees.  Brown  &  Whiffin,  and  that  the  receiver 
(against  whom  all  proceedings  had  in  the  meantime  been  stayed) 
had  no  interest  therein. 

The  Defendants  Brown  &  Whiffin  delivered  their  defence  on 
the  26th  of  October,  1886,  in  which  they  alleged  that  the  bill  of 
sale  of  the  7th  of  August,  1879,  had  not  been  duly  registered ; 
that  their  title  as  trustees  under  McHenry  s  adjudication  related 
back  to  the  commencement  of  the  bankrupty ;  that  both  the 
deeds  of  the  7th  of  August,  1879,  were  fraudulent  and  void  as 
against  them ;  and  that  the  chattels  comprised  in  the  bill  of  sale 
of  that  date  were,  at  the  commencement  of  the  bankruptcy,  in 
the  possession,  order,  or  disposition  of  McHenry,  being  a  trader, 
as  reputed  owner,  with  the  consent  of  the  true  owner  thereof,  and 
were  also,  at  the  time  of  the  filing  of  his  petition  in  bankruptcy, 
in  his  apparent  possession. 

Previously,  on  the  23rd  of  July,  1886,  Sharp  had  issued  his 
writ  in  the  second  Chancery  action.  Sharp  v.  Brown,  against 
Brown  &  Whiffin  to  enforce  the  other  bill  of  sale,  namely,  that  of 
the  3rd  of  July,  1885,  which  was,  as  above  stated,  executed  by 
McHenry  in  pursuance  of  the  memorandum  of  agreement  of  the 
22nd  of  June,  1885.  That  bill  of  sale — which  was  duly  regis- 
tered— was  made  between  McHenry  of  the  one  part  and  Sharp  of 
the  other  part.  It  recited  that  there  was  then  due  from  McHenry 
to  Sharp  the  sum  of  £24,639  19s.  ^d.  on  the  security  of  the  pre- 
vious bill  of  sale  of  the  7th  of  August,  1879,  and  also  the  further 
sum  of  £3848  14s.  dd.  for  arrears  of  interest  up  to  the  22nd  of 
June,  1885,  and  that  McHenry,  in  consideration  of  Sharp  forbear- 
ing to  enforce  immediate  payment  of  those  two  sums,  had  agreed 
to  execute  to  Sharp  such  security  as  thereinafter  contained  for 
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payment  of  the  £3848  14s.  9^^.  and  interest,  and  of  interest 
thenceforth  on  the  £24,639  19s.  9d.  at  5  per  cent,  per  annum. 
Then  it  was  witnessed  that,  in  consideration  of  those  two  sums 
then  due  from  McHenrij  to  Sharp  and  of  Sharp's  forbearance  to 
enforce  immediate  payment  thereof,  Mellenry  assigned  to  Sharp 
all  and  ^^ingular  the  chattels  and  things  described  in  the  schedule 
thereto  (subject  to  the  previous  bill  of  sale)  by  way  of  security 
for  the  payment  of  the  said  £3848  14s.  9d.  and  interest  thereon 
at  5  per  cent,  per  annum  and  of  interest  at  the  same  rate  on  the 
said  £24,639  19s.  9d.  And  McHenry  covenanted  for  payment,  on 
the  30th  of  June,  1886,  of  £3848  14s.  9d.  together  with  interest 
thereon,  and  for  payment  of  interest  on  the  £24,639  19s.  9d, 
half-yearly. 

The  chattels  and  things  described  in  the  schedule  to  this  bill 
of  sale  included  the  whole  or  the  greater  part  of  the  furniture 
and  effects  at  Oah  Lodge  comprised  in  the  previous  bill  of  sale. 

On  the  26th  of  October,  1886,  the  Defendants  Brown  &  Whiffin 
delivered  their  statement  of  defence  in  the  second  Chancery 
action,  alleging  that  the  bill  of  sale  of  the  3rd  of  July,  1885,  was 
not  in  the  form  required  by  the  Bills  of  Sale  Acts,  and  did  not  set 
forth  the  true  consideration  and  was  void  :  also  that  their  title 
as  trustees  under  the  adjudication  related  back  to  such  bill  of 
sale,  and  also  to  the  commencement  of  the  bankruptcy,  a  date 
anterior  to  such  bill  of  sale,  and  overreached  Sharp's  title  (if  any) 
thereunder:  that  such  bill  of  sale  was  fraudulent  and  void  as 
against  the  Defendants  :  and  that  the  chattels  comprised  in  it 
were,  at  the  commencement  of  the  bankruptcy,  in  the  possession,, 
order,  or  disposition  of  McHenrij,  being  a  trader,  as  reputed  owner,, 
with  the  consent  of  the  true  owner  thereof. 

Issue  having  been  joined  in  both  actions,  they  now  came  on 
for  trial  together. 

The  main  questions  for  argument  were :  (1.)  Whether,  under 
the  Banhruptcy  Act,  1869,  the  title  of  the  trustees  under  the 
adjudication  of  the  25th  of  March,  1886,  related  back  to  the 
"  act  of  bankruptcy  "  committed  in  the  filing  of  the  petition  for 
liquidation  on  the  15th  of  August,  1879,  so  as  to  make  the  secu- 
rities executed  on  the  7th  of  August,  1879,  that  is  only  eight  days 
previously,  void  as  being  a  fraudulent  preference :  (2.)  Whether 
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the  bill  of  sale  of  the  7th  of  August,  1879,  was  also  void  under 
sect.  10,  sub-sect.  2  of  the  Bills  of  Sale  Act,  1878,  on  the  grounds 
(a)  that  the  "  copy  "  filed  with  the  Eegistrar  was  not  a  "  true 
copy,"  containing,  as  it  did,  blanks  not  occurring  in  the  original, 
and  (h)  that  it  did  not  contain  a  proper  description  of  McHenrys 
"  occupation,"  it  being  said  that  he  was  not  carrying  on,  at  the 
date  of  the  bill  of  sale,  the  business  of  a  "  contractor  and  financial 
agent " ;  and  (3,)  Whether  the  bill  of  sale  of  the  3rd  of  July, 
1885,  was  void  under  the  Bills  of  Sale  (1878)  Amendment  Act,  1882, 
sect.  8,  on  the  ground  that  it  did  not  "  truly  set  forth  the  con- 
sideration for  which  it  was  given,"  inasmuch  as  it  comprised  only 
a  part  of  the  arrangement  entered  into  by  the  memorandum  of 
agreement  of  the  22nd  of  June,  1885. 

As  to  the  blanks  in  the  filed  copy  of  the  first  bill  of  sale,  they 
appeared,  from  the  evidence,  to  have  occurred  accidentally,  the 
solicitor  employed  in  the  matter  having  filled  in  the  figures  in 
the  engrossment,  but  having  forgotten  to  do  so  in  the  copy. 

As  to  McHenrfs  "  occupation  "  at  the  date  of  the  first  bill  of 
sale,  he  deposed,  in  his  examination  and  cross-examination,  that 
his  business  originally  was  that  of  a  railway  contractor  and 
financial  agent ;  that  he  had  acted  as  such  for  several  companies 
besides  the  Erie  Compani/,  but  that  during  his  litigation  with 
that  company  which  followed  the  termination  by  them,  in  1874, 
of  their  business  connection  with  him,  his  time  and  energies  were 
so  taken  up  by  that  litigation  that  he  had  been  unable  to  carry 
on  his  business,  though  it  did  not  appear  that  he  ever  formally 
renounced  it ;  in  fact,  he  said  that,  in  1881,  he  acted  as  "  finan- 
cial agent  "  for  another  American  company,  and  received  £3000 
for  his  services.  * 


Sir  Horace  Davey,  Q.C.,  Levett,  and  Gorell  Barnes,  for  the  Plain- 
rtiff  in  both  actions  : — 

First,  it  is  said  that  McHenrfs  bankruptcy  adjudication  of  the 
:25th  of  March,  1886,  relates  back  to  the  filing  of  the  petition  on 
the  15th  of  August,  1879,  and  that,  therefore,  both  the  deeds  of 
the  7th  of  August,  1879,  are  void  on  the  ground  of  fraudulent 
preference,  as  having  been  executed  on  the  eve  of  bankruptcy. 
The  adjudication  was  made  under  sect.  126  of  the  Banhruptci/  Act, 
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1869,  which  enables  the  Court  to  adjudge  a  debtor  a  bankrupt  if 
it  appears  that  previous  composition  proceedings  under  that 
section  cannot  be  proceeded  with.  If  it  is  the  fact  that  an  adju- 
dication under  that  section  relates  back  to  the  presentation  of 
the  petition,  then  every  dealing  by  the  debtor  after  the  com- 
mencement of  the  composition  proceedings  would  be  invalid.  The 
result,  then,  of  the  argument  on  the  other  side,  if  sound,  would 
be  that  if  a  man  makes  a  composition  with  his  creditors  he  cannot 
afterwards  make  a  title  to  any  part  of  his  property,  because  he 
would  still  be  liable  to  be  made  a  bankrupt,  and  his  bankruptcy 
would  relate  back  to  the  composition,  or  even  to  the  presentation 
of  the  petition.  But  we  submit  the  true  doctrine  is  that,  not- 
withstanding a  composition,  a  debtor  may  dispose  of  his  property 
as  he  pleases,  and  that  no  person  taking  under  him  is  bound  to 
inquire  whether  the  composition  is  payable.  The  power  given 
to  the  Court  by  sect.  126  to  adjudge  a  compounding  debtor  a 
bankrupt  is  a  discretionary  power,  and  is  independent  of  the  com- 
mission by  him  of  an  act  of  bankruptcy  :  Ex  parte  Charlton  (1)  ; 
and  Lord  Justice  James  there  (2)  expresses  his  opinion  tha,t  there 
is  not,  when  the  Court  exercises  that  power,  any  relation  back 
of  the  trustee's  title,  and  that  the  bankruptcy  begins  with  the 
finding  of  the  Court  that  the  composition  cannot  proceed  without 
injustice  or  undue  delay.  Then  it  is  also  laid  down  in  In  re 
Kearley  and  Clayton^  Contract  (3)  that  a  debtor  who  has  made  a 
composition  with  his  creditors  has  complete  dominion  over  his 
property  until,  upon  action  taken  by  his  creditors  under  sect.  126, 
the  composition  has  been  set  aside  and  he  has  been  adjudged  a 
bankrupt.  Even  if  the  adjudication  in  the  present  case  did 
relate  back,  it  would  be  impossible  to  make  out  the  securities  of 
the  7th  of  August,  1879,  to  be  a  fraudulent  preference,  inasmuch 
as  hard  cash  was  advanced  to  enable  McHenry  to  prosecute  an 
appeal,  which  if  successful,  would  be  beneficial  to  his  creditors  as 
well  as  to  himself.  The  onus  of  proving  that  the  securities  were 
fraudulent  and  void  would  lie  on  the  Defendants,  and  that  onus 
it  would,  for  the  reason  stated,  be  impossible  for  them  to  dis- 
charge. 

(1)  6Ch.  D.  45.  '(2)  6Ch.  P.  52. 

(3)  7  Ch.  D.  615. 
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Then  it  is  said  that  the  bill  of  sale  of  the  7th  of  August,  1879, 
is  void,  because  the  "  copy  "  of  it  filed  with  the  registrar  under 
sect.  10,  sub-sect.  2,  of  the  Bills  of  Sale  Act,  1878,  is  not  a  "  true 
copy,"  the  amount  of  the  mortgage  debt  stated  in  the  original 
being  left  blank  in  three  places  in  the  copy.  But  these  blanks 
are  mere  clerical  errors,  and  quite  immaterial,  since  the  amount 
of  the  debt  fully  appears  in  the  operative  part.  A  "  true  copy  " 
need  not  necessarily  be  an  exact  copy,  so  long  as  the  errors  are 
merely  clerical  and  such  that  no  one  can  be  misled :  Ex  parte 
Kahen  (1).  It  is  also  said  that  this  bill  of  sale  is  void  because  it 
does  not  correctly  describe  McHenrys  "  occupation  "  within  the 
meaning  of  the  same  section  ;  but  we  submit  that  McHenry's 
evidence  shews  that  his  calling  in  life  was  that  of  a  "  contractor 
and  financial  agent,"  although  he  might  not  have  been  actually 
carrying  on  business  at  the  date  of  the  deed.  All  that  the  Act 
requires  is  that  the  giver  of  the  bill  of  sale  shall  be  identified. 

With  regard  to  the  second  bill  of  sale,  that  dated  the  3rd  of 
July,  1885,  we  submit  that  that  is  a  good  deed  also,  and  that 
the  defence  on  the  ground  that  it  was  "  fraudulent  and  void  " 
fails. 


Winslow,  Q.C.,  Marten,  Q.C.,  and  Yate  Lee,  for  the  Defen- 
dants : — 

The  securities  of  the  7th  of  August,  1879,  constituted  a  fraudu- 
lent preference  whereby  McJSenry  sought  to  prefer  the  Plaintiff 
over  his  other  creditors,  and  were  therefore  void  under  sect.  92 
of  the  Bankruptcy  Act,  1869.  Under  sect.  11  of  the  same  Act 
the  adjudication  of  the  25th  of  March,  ;1886,  related  back  to  the 
original  act  of  bankruptcy,  namely,  the  declaration  by  McHenry 
of  his  inability  to  pay  his  debts  contained  in  the  petition  pre- 
sented on  the  15th  of  August,  1879  :  Bankruptcy  Act,  1869, 
s.  6,  sub-s.  4 ;  Bankruptcy  Eules,  1870,  rr.  16,  252,  Sched.  Form 
106  ;  Ex  parte  Credit  Company  (2).  In  a  liquidation  by  arrange- 
ment under  sect.  125  of  the  same  Act  the  title  of  the  trustee 
relates  back  to  the  filing  of  the  petition,  which  is  an  act  of 
bankruptcy  :  Ex  parte  Buignan  (3).   If  a  bankruptcy  supervened, 

(1)  21  Ch.  D.  871.  (2)  24  Ch.  D.  353. 

(3)  Law  Eep.  11  Eq.  604;  6  Ch.  605. 
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taking  the  property  of  the  debtor  out  of  the  hands  of  the  trustee 
under  the  liquidation,  and  vesting  it  in  the  trustee  in  bank- 
ruptcy, it  would  be  absurd  to  contend  that  the  title  of  the  trustee 
in  bankruptcy  did  not  have  a  like  relation  back  in  the  case  of  a 
composition. 

But  McHenr?/s  bankruptcy  commenced  even  earlier  than  the 
presentation  of  his  petition,  namely,  when  he  committed  an 
"  act  of  bankruptcy "  by  making  a  fraudulent  transfer  of  his 
property  :  Ex  imrte  Athvater  (1).  By  virtue  of  sects.  10  and  11 
an  adjudication  of  bankruptcy  is  conclusive,  so  long  as  it  stands, 
against  a  third  person,  such  as  the  holder  of  a  bill  of  sale 
executed  by  the  bankrupt,  that  the  act  of  bankruptcy  has  been 
committed  and  that  the  title  of  the  trustee  relates  back  to  the 
act  of  bankruptcy :  Ex  parte  Learoyd  (2).  The  position  of  a 
compounding  debtor  is  this  :  no  composition  can  be  agreed  upon 
until  after  the  filing  of  a  petition :  so  long  as  the  composition  is 
paid,  and  the  composition  proceedings  are  going  on  in  a  proper 
manner,  the  act  of  bankruptcy  committed  by  the  filing  of  the 
petition  is  not  available  for  adjudication,  and  therefore  the  debtor 
is  master  of  his  property,  and  hond  fide  dealings  with  him  are 
protected  by  sects.  94  and  95  ;  but  the  moment  an  adjudication 
is  made  under  sect.  126 — which,  since  Ex  parte  Charlton  (3)  is 
usually  done  on  motion,  not  on  petition — it  relates  back  to  the  act 
of  bankruptcy.  This  view  is  supported  by  Ex  parte  Charlton; 
In  re  Kearleij  and  Claytons  Contract  (4)  ;  and  Ex  parte  Eoare  (5). 
What  constitutes  "  fraudulent  preference "  is  explained  in  Ex 
parte  Griffith  (6)  ;  Ex  parte  Bill  (7)  ;  TomJcins  v.  Saffery  (8) ;  and 
Butcher  v.  Stead  (9). 

Again,  the  bill  of  sale  of  the  7th  of  August,  1879,  is  void, 
because  the  description  of  McBenry  as  a  "  contractor  and  financial 
agent "  was  incorrect,  he  having  ceased  for  five  years  previously 
to  carry  on  the  business  of  a  contractor  and  financial  agent. 
The  description  of  the  occupation  of  the  grantor  of  a  bill  of  sale, 


(1)  5  Ch.  D.  27,  30. 


(5)  Law  Eep.  16  Eq.  625. 

(6)  23  Ch.  D.  69. 

(7)  Ibid.  695. 

(8)  3  App.  Gas.  213, 


(2)  10  Ch.  D.  3. 

(3)  6  Ch.  D.  45. 

(4)  7  Ch.  D.  615. 


(9)  Law  Eep.  7  H.  L.  839. 
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in  order  to  satisfy  the  requirements  of  the  Bills  of  Sale  Acts, 
1854  and  1878  (17  &  18  Vict.  c.  36,  s.  1 ;  41  &  42  Yict.  c.  31, 
s.  10,  sub-s.  2),  must  be  of  his  present  daily  occupation  at  the- 
time  of  the  making  of  the  bill  of  sale :  Cooper  v.  Davis  (1) ; 
Allen  V.  Thompson  (2) ;  Button  v.  O'Neill  (3)  ;  Ex  parte  Schom- 
herg  (4) ;  Ex  parte  George  (5).  The  onus  is  on  the  Plaintiff 
to  prove  that  MeJffenry  was  a  contractor  and  financial  agent  at  the 
time  of  the  making  of  the  bill  of  sale. 

Moreover,  the  copy  of  the  bill  of  sale  which  was  registered ^ 
containing,  as  it  did,  blanks  in  the  power  of  sale  was  not  a  "  true 
copy  "  within  the  meaning  of  sect.  10,  sub-sect.  2  of  the  Bills  cf 
Sale  Act,  1878. 

The  second  bill  of  sale  is  also  void  as  a  fraudulent  preference. 
It  is  also  void  under  the  Bills  of  Sale  Act,  1878,  s.  8,  and  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  ss.  8  and  9,  because 
it  does  not  truly  set  forth  the  consideration,  the  deed  of  cove- 
nant containing  provisions  for  the  payment  of  interest  differiug 
from  those  in  the  bill  of  sale  ;  because  it  does  not  state  the  time 
for  payment  of  the  money  required  ;  because  it  is  not  in  accord- 
ance with  the  form  given  in  the  schedule  to  the  latter  Act ; 
and  because  it  is  not  an  independent  deed,  but  dependent  upon 
another  instrument,  namely,  the  memorandum  of  agreement^ 
which  is  not  in  accordance  with  the  Acts,  containing,  as  it  does, 
provisions,  amongst  others,  for  securing  compound  interest  : 
Ex  parte  Challinor  (6) ;  Simpson  v.  Charing  Cross  Bank  (7)  ; 
Ex  parte  Odell  (8)  ;  Davis  v.  Burton  (9)  ;  Ex  parte  Stanford  (10). 


Sir  H.  Davey,  in  reply  : — 

The  securities  of  the  7th  of  August,  1879,  did  not  constitute- 
a  fraudulent  preference,  as  the  further  advance  of  £5000  was 
required  by  McHenry  for  a  legitimate  purpose  which  might  be 
beneficial  to  his  general  creditors,  and  his  dominant  motive  was 
the  prosecution  of  the  appeal  in  his  action  with  the  Erie  Bailwar/ 


(1)  31  W.  E.  721 ;  32  W.  E.  329. 

(2)  1  H.  &  N.  15. 

(3)  4  0.  P.  D.  354. 

(4)  Law  Eep.  10  Ch.  172. 

(5)  20  Ch.  D.  697. 


(6)  16  Ch.  D.  260. 

(7)  34  W.  E.  568. 

(8)  10  Ch.  D.  76. 

(9)  11  Q.  B.  D.  537. 
(10)  17  Q.  B.  D.  259. 
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Company :  Ex  parte  Stiibhins  (1) ;  Ex  p>cL'^t&  Taylor  (2) ;  Ex  parte 
Griffith  (3) ;  Ex  parte  Bill  (4).  The  first  clause  of  sect.  11  of  the 
Banhruptcy  Act,  1869,  has  no  application  to  this  case,  because 
the  order  adjudging  MeHenry  to  be  bankrupt  was  not  made  upon 
the  original  act  of  bankruptcy,  but  under  the  discretionary  and 
extraordinary  jurisdiction  given  by  sect.  126,  which,  in  effect, 
creates  a  statutory  act  of  bankruptcy :  Ex  parte  Charlton  (5). 
In  the  argument  against  me  the  essential  distinction  which 
exists  between  liquidation  and  composition  proceedings  has  been 
overlooked.  It  is  of  the  essence  of  liquidation  proceedings  that 
the  debtor  is  not  left  master  of  his  property,  whereas  it  is  other- 
wise under  a  composition :  In  re  Kearley  and  Clayton's  Con- 
tract (6).  The  transition  from  liquidation  to  bankruptcy  is 
therefore  wholly  different  from  that  from  composition  to  bank- 
ruptcy. 

The  description  of  McHenry  in  the  first  bill  of  sale  was  suffi- 
cient and  correct.  The  object  of  requiring  the  occupation  of 
the  grantor  to  be  stated  is  to  identify  him.  No  description  of 
the  occupation  of  McHenry  could  have  been  given  which  would 
better  tend  to  identify  him  than  that  of  contractor  and  financial 
agent.  That  was,  and  continued  to  be,  the  vocation  of  his  life : 
Sutton  V.  Baih  (7)  ;  Tuton  v.  Sanoner  (8)  ;  Ex  p)arte  National 
Mercantile  Banh  (9)  ;  Blount  v.  Harris  (10). 

The  blanks  in  the  registered  copy  of  the  bill  of  sale  could  not 
mislead  any  one.  The  copy  was  therefore  a  "  true  copy  " :  Ex 
parte  Kahen  (11),  where  Vice-Chancellor  Bacon  said  (i2):  "A 
*  true  copy '  does  not  necessarily  mean  an  exact  copy." 

The  second  bill  of  sale  is  valid.  It  constituted  a  complete 
contract,  independently  of  the  deed  of  covenant,  which  was  a 
mere  collateral  contract  not  affecting  the  goods  comprised  in  the 
bill  of  sale  ;  and  there  is  nothing  in  the  Acts  of  Parliament 
requiring  that  such  a  contract  should  be  set  forth  in  the  bill  of 
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(1)  17  Ch.  D.  58. 

(2)  18  Q.  B.  D.  295. 
rS)  23  Ch.  D.  69. 

(4)  Ibid.  695. 

(5)  6  Ch.  D.  45. 

(6)  7  Ch.  D.  615. 


(7)  3  H.  &  N.  382. 

(8)  Ibid.  280. 

(9)  15  Ch.  D.  42. 

(10)  4  Q.  B.  D.  603. 

(11)  21  Ch.  D.  871. 

(12)  Ibid.  875. 
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KAY,  J.     sale :  Simpson  v.  Charing  Cross  Bank  (1) ;  Ex  parte  Odell  (2) ; 
1887       Ex  parte  National  Mercantile  Bank  (3). 
Shaep 

McHenky.  Kay,  J.  (after  stating  the  facts,  continued)  : — 
Shaep        The  first  point  with  which  I  will  deal,  and  which  has  been 
BeoW     argued  at  great  length  before  me,  is  this.    It  is  said  that  the 
"  adjudication  in  bankruptcy,  which  was  made  on  the  25th  of 

March,  1886,  relates  back  to  the  petition  for  liquidation  by 
arrangement  or  composition  which  was  presented  on  the  15th  of 
August,  1879,  that  is  to  say,  more  than  six  years  previously ; 
and  that,  so  relating  back,  the  transaction  which  took  place  on 
the  7th  of  August,  1879,  by  way  of  mortgage  and  bill  of  sale, 
was  a  fraudulent  preference,  because  it  was  within  the  time  fixed 
by  the  92nd  section  of  the  Act  of  1869  before  the  commencement 
of  the  bankruptcy. 

The  first  question  upon  which  I  will  express  an  opinion  is, 
whether  or  not  there  was  such  a  relation  back.  The  scheme  of 
the  Act  of  1869,  as  I  understand  it,  is  this.  The  6th  section 
provides  that  certain  acts  committed  by  the  debtor  shall  be  "  acts 
of  bankruptcy "  within  the  meaning  of  this  section,  and  the 
fourth  of  them  is,  "  that  the  debtor  has  filed  in  the  prescribed 
manner  in  the  Court  a  declaration  admitting  his  inability  to 
pay  his  debts."  Well,  it  is  said  that,  in  a  petition  under  ss.  125 
and  126  in  the  required  form  given  in  the  schedule  to  the 
Bankruptcy  Kules,  1870,  it  is  necessary  to  state — "  that  your 
petitioner  alleges  that  he  is  unable  to  pay  his  debts and  it  is 
said  that  this  is  a  declaration  admitting  the  debtor's  inability  to 
pay  his  debts  within  sect.  6,  sub-sect.  4,  of  the  Act  of  1869.  But 
sect.  6,  after  prescribing  what  are  to  be  considered  acts  of  bank- 
ruptcy, provides  that  "  no  person  shall  be  adjudged  a  bankrupt 
on  any  of  the  above  grounds  " — including,  therefore,  the  ground 
that  he  has  filed  a  declaration  admitting  his  inability  to  pay  his 
debts — "  unless  the  act  of  bankruptcy  on  which  the  adjudication 
is  grounded  has  occurred  within  six  months  before  the  presenta- 
tion of  the  petition  for  adjudication."    Now  it  is  admitted  that 

(1)  34  W.  K.  568.  (2)  10  Ch.  D.  76. 

(3)  15  Ch.  D.  42,  53. 
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presentation  of  a  petition  for  liquidation  by  arrangement  or  com- 
position is  not  presentation  of  a  petition  for  adjudication ;  but  I 
find  that  sect.  11  of  the  same  Act  provides  that  "  the  bankruptcy 
of  a  debtor  shall  be  deemed  to  have  relation  back  to  and  to  com- 
mence at  the  time  of  the  act  of  bankruptcy  being  completed  on 
which  the  order  is  made  adjudging  him  to  be  bankrupt ;  or  if 
the  bankrupt  is  proved  to  have  committed  more  acts  of  bank- 
ruptcy than  one,  to  have  relation  back  to  and  to  commence  at 
the  time  of  the  first  of  the  acts  of  bankruptcy  that  may  be  proved 
to  have  been  committed  by  the  bankrupt  within  twelve  months 
next  preceding  the  order  of  adjudication."  Then  the  section 
goes  on,  negatively,  that  the  bankruptcy  shall  not  relate  to  any 
prior  act  of  bankruptcy  unless  at  the  time  of  such  prior  act  the 
bankrupt  was  indebted,  and  so  on. 

Therefore,  the  scheme  of  the  Act,  in  the  earlier  part  of  it,  I 
must,  for  this  purpose,  take  to  be  this  :  a  declaration  filed  by  the 
bankrupt  of  his  inability  to  pay  his  debts  is  an  act  of  bank- 
ruptcy ;  but  no  person  shall  be  adjudged  bankrupt  on  that 
ground  unless  the  filing  of  the  declaration  occurred  within  six 
months  before  the  presentation  of  the  petition  for  adjudication ; 
and,  with  respect  to  the  relation  back,  the  relation  back  is  to 
that  act  of  bankruptcy,  which  must  be  within  six  months,  or  to 
another  act  of  bankruptcy  within  twelve  months,  preceding  the 
adjudication,  subject  to  the  provision  in  the  latter  part  of  sect.  11. 

Now,  what  is  the  meaning  and  intention  of  these  provisions  in 
the  BaYikrujptcy  Act  of  1869  ?  Obviously  they  can  have  no  other 
meaning  than  this — that  you  can  deal  with  a  bankrupt  without 
any  danger  of  having  your  dealing  treated  as  a  fraudulent  pre- 
ference at  any  time  after  six  months  or  at  any  rate  twelve  months 
from  the  act  of  bankruptcy  have  expired,  because  the  act  of  bank- 
ruptcy no  longer  becomes,  to  use  the  phrase  which  I  find  in  the 
Act  of  Parliament,  "  available  for  adjudication."  He  cannot  be 
made  a  bankrupt  in  respect  of  it  if  six  months  or  twelve  months 
have  expired.  The  only  purpose  and  object  of  these  provisions 
is  to  enable  third  persons  to  deal  with  the  man  safely  when  they 
know  there  has  been  an  act  of  bankruptcy ;  and  if  that  has  been 
committed  a  year  before  he  may  say, "That  does  not  matter,  because 
I  have  a  right  under  the  Act  of  Parliament  to  deal  with  you." 
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Then  I  go  to  sect.  126  of  the  same  Act,  and  I  find  there  that 
the  creditors  of  a  debtor  who  is  unable  to  pay  his  debts  may, 
"without  any  proceedings  in  bankruptcy,"  resolve  to  accept  a 
composition.  Then  the  section  contains  various  provisions  as  to 
meetings,  and  so  on  ;  and  the  last  clause  of  the  section  is  in  these 
terms :  "  If  it  appear  to  the  Court  on  satisfactory  evidence  that 
a  composition  under  this  section  cannot  in  consequence  of  legal 
difficulties,  or  for  any  sufficient  cause,  proceed  without  injustice 
or  undue  delay  to  the  creditors  or  "to  the  debtor,  the  Court  may 
adjudge  the  debtor  a  bankrupt,  and  proceedings  may  be  had 
accordingly." 

It  was  said  in  argument  that  the  Court  cannot  adjudge  the 
debtor  a  bankrupt  if  he  has  not  committed  an  act  of  bankruptcy ; 
and  that  the  only  act  of  bankruptcy  which  it  is  contemplated 
by  the  Act,  or  rather  by  the  rules  under  the  Act — for  there  is 
nothing  in  the  Act  about  it — as  having  been  committed  by  a 
debtor  who  presents  a  petition  for  liquidation  or  composition,  is 
the  statement  in  the  petition  that  he  is  unable  to  pay  his  debts ; 
and,  consequently,  it  is  said  this  section  means  that  where  the 
debtor  has  presented  such  a  petition  (it  does  not  matter  when 
or  how  long  ago),  followed  by  composition  proceedings,  if  the 
Court  is  satisfied  that  those  proceedings  cannot  go  on  further 
without  injustice  or  undue  delay  to  the  creditors  or  to  the  debtor, 
the  Court  may  adjudge  the  debtor  a  bankrupt,  and  may  so 
adjudge  him  upon  the  act  of  bankruptcy  committed  in  filing  the 
petition.  All  I  can  say  is,  that  the  Act  does  not  say  so;  and 
surely  if  the  Act  meant  that  he  was  to  be  adjudged  bankrupt  on 
that  act  of  bankruptcy,  and  that  there  was  to  be  relation  back  to 
that  act  of  bankruptcy,  no  matter  how  long  it  had  preceded  the 
adjudication  or  petition  for  adjudication,  it  would  have  said  so ; 
and  when  I  find  in  another  part  of  the  Act  such  a  very  careful 
provision  as  to  the  time  during  which  there  shall  be  relation 
back  and  as  to  the  interval  which  may  elapse  after  an  act  of 
bankruptcy  during  which  it  may  be  available  for  adjudication,  I 
should  have  expected  to  find  in  this  section  this  express  provi- 
sion— that,  at  whatever  time  the  Court  under  sect.  126  adjudged 
the  debtor  bankrupt,  there  should  be  relation  back,  whether  it 
was  one  year,  two  years,  five  years,  or  twenty  years  before,  to 
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the  act  of  bankruptcy  committed  by  him  in  filing  the  petition. 
In  the  absence  of  such  a  provision  it  seems  to  me  extravagant 
to  put  that  construction  on  the  Act  of  Parliament.  The  two 
parts  of  the  Act  are,  I  think,  quite  reconcilable.  If  the  adjudi- 
cation comes  within  six  months,  or  even  twelve  months,  after 
the  filing  of  the  petition  for  adjudication  containing  the  state- 
ment by  the  debtor,  then  I  conceive  that,  under  sect.  11,  the 
bankruptcy  would  relate  back.  That  is  consistent  with  sect.  11. 
But  if  the  interval  is  greater  than  that,  it  seems  to  me  that 
it  would  be  totally  inconsistent  with  the  protection  which  the 
Act  intends  to  give  to  persons  dealing  with  the  man  who  after- 
wards becomes  bankrupt,  that  there  should  be  any  such  relation 
back.  That  is  the  construction  I  put  upon  the  126th  section. 
I  read  this  section  as  giving  a  peculiar  power  to  the  Court  of 
Bankruptcy,  and  I  think  I  see  what  is  meant  very  plainly.  In  the 
petition,  the  terms  of  which  are  given,  as  I  said  before,  in  No.  106, 
Schedule  of  Forms  to  the  Bankruptcy  Kules,  1870,  there  is  not 
merely  the  statement  that  the  petitioner  is  unable  to  pay  his 
debts,  but  there  is  this  statement,  "  and  hereby  submits  to  the 
jurisdiction  of  this  Court  in  the  matter  of  such  proceedings."  I 
take  sect.  126  to  mean  this — that,  although  there  need  be  no 
proceedings  in  bankruptcy  where  a  debtor  is  making  a  composi- 
tion with  his  creditors  under  that  section,  yet,  whether  he  has 
committed  an  act  of  bankruptcy  or  not,  the  Court  shall  have 
power,  he  submitting  himself  in  this  way  by  proceeding  under 
sect.  126,  to  adjudge  him  bankrupt,  in  order  to  prevent  injury  as 
pointed  out  in  the  section.  That  I  think  is  the  meaning  of  the 
section ;  and  it  is  idle  to  contend  that  the  Legislature  cannot  say 
that  a  man  shall  not  be  bankrupt  without  his  having  committed 
an  act  of  bankruptcy.  The  Legislature  may  provide  anything ; 
and  here  it  seems  to  me  clear  that  what  the  Legislature  intended 
was  to  provide  under  this  sect.  126,  without  reference  to  any  act 
of  bankruptcy  whatever,  that  if  the  consequences  pointed  out  at 
the  end  of  the  section  would  otherwise  ensue,  the  Court  shall 
have  power  to  make  the  debtor  bankrupt  in  order  to  avoid  those 
consequences. 

One  of  the  objections  to  the  argument  which  has  been  urged 
before  me  to  the  contrary  seems  to  be  this.    Those  who  say  there 
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is  this  relation  back  to  the  date  of  the  petition  for  adjudication 
rely  on  one  part  of  sect.  6  of  the  Act  to  shew  that  the  statement 
in  the  petition  is  an  act  of  bankruptcy ;  but  they  refuse  to  look 
at  the  other  part  of  the  section  which  says  that  it  is  only  on  a 
petition  presented  six  months  afterwards  that  he  can  be  made 
bankrupt  in  respect  of  that  act  of  bankruptcy.  How  is  it  possible 
to  rely  upon  sect.  6  for  one  purpose  and  ignore  it  for  another  ? 
Mr.  Winslow,  than  whom  no  one  is  more  experienced  in  the  law 
of  bankruptcy,  admits  frankly  that  a  petition  for  liquidation  is 
not  a  petition  for  adjudication,  and  that  in  the  present  case  the 
only  petition  for  adjudication,  or  the  only  thing  equivalent  to  it, 
was  the  application  made  to  the  Court  by  motion,  though  I  am 
told  that  formerly  it  was  always  done  by  petition.  That  motion 
was  made  on  the  18th  of  March,  1886,  not  only  six  months,  but 
something  like  six  years,  after  the  act  of  bankruptcy,  which  there- 
fore was  not  available  for  adjudication  at  that  date  by  the  very 
terms  of  sect.  6  of  the  Act. 

That  is  the  conclusion  which  I  should  come  to  from  such  con- 
sideration as  I  have  been  able  to  give  to  the  statute  during  the 
course  of  the  argument,  and,  certainly,  no  authority  has  been 
cited  to  me  to  the  contrary.  So  far  as  authority  goes,  it  seems  to 
me  that  the  authorities  are  rather  in  favour  of  that  view.  There 
are  two  cases  to  which  I  have  been  referred,  that  of  In  re 
Kearley  and  Claytons  Contract  (1),  before  Yice-Chancellor  Malins, 
and  the  still  more  important  case  of  Ex  parte  Charlton  (2), 
which  came,  first  of  all,  before  the  Chief  Judge  in  Bankruptcy, 
who,  from  the  language  used  by  him,  seems  rather  to  have  thought 
that  there  might  be  relation  back,  though  he  did  not  expressly 
decide  it.  But  the  language  of  Lord  Justice  James  and  of  Lord 
Justice  Cotton,  so  far  as  it  was  addressed  to  this  point,  which  they 
were  not  then  obliged  to  decide,  seems  at  any  rate  to  throw  the 
greatest  possible  doubt  upon  the  question  whether  there  could 
be  relation  back  under  sect.  126.  My  conclusion  from  the  Act 
is,  that,  in  this  case,  or  in  any  case  where  the  adjudication  is 
more  than  a  year  after  the  presentation  of  the  petition,  there  is 
no  relation  back  to  the  petition. 

Then  it  is  said  that  even  if  there  were  a  relation  back,  this 
(1)  7  Ch.  D.  615.  (2)  6  Ch.  D.  45. 
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case  is  not  one  of  a  fraudulent  preference.  I  confess  that  this 
seems  to  me  to  be  a  question  of  much  more  doubt.  It  is  not 
necessary  for  me  here  to  decide  it.  But  I  never  shrink  from 
giving  my  opinion  in  a  case  which  has  been  carefully  argued 
before  me.  The  argument  is  this.  It  is  said  that  the  dominant 
motive  of  McHenry  in  making  this  arrangement  in  August  1879 
was,  not  to  prefer  Sharps  his  creditor,  before  his  other  creditors, 
but  to  obtain  for  himself  and  for  the  creditors  an  advantage  by 
the  further  advance  of  £5000 ;  and  certain  cases  were  cited 
which  were  very  peculiar  cases.  There  were  cases  in  which  a 
bankrupt,  or  an  intending  bankrupt,  had,  among  other  creditors, 
some  who  became  such  by  reason  of  a  breach  of  trust  by  him,  for 
which  he  might  have  been  punished  by  criminal  proceedings ; 
and  in  fear  of  those  criminal  proceedings  he  did  in  fact  prefer 
the  particular  creditor  by  obtaining  money  and  paying  him  off. 
It  was  said  there  that  the  dominant  motive  was,  not  to  prefer  that 
creditor,  but  to  relieve  himself  from  the  possible  consequences  of 
his  criminal  act,  and  that,  therefore,  this  being  the  dominant 
motive,  there  was  no  fraudulent  preference.  I  must  bow  to  those 
authorities,  which  are  binding  on  me ;  but  I  must  confess  that 
the  proposition  is,  to  my  mind,  somewhat  startling.  A  man  says, 
"  I  will  prefer  you  to  my  other  creditors  by  paying  you  off,  you 
being  the  creditor  having  the  power  not  merely  of  recovering 
your  debt  but  of  subjecting  me  to  the  consequences  of  a  criminal 
prosecution."  In  order  to  avoid  that  he  voluntarily  pays  the 
creditor  off,  and  it  is  said  that  that  is  not  voluntarily  done.  Of 
course  there  is  no  pressure  in  the  case  or  it  would  not  be  volun- 
tary. It  was  in  this  sense  a  perfectly  voluntary  preference  to 
pay  that  particular  creditor.  But  it  was  said  that,  the  dominant 
motive  being,  not  to  give  the  creditor  an  advantage,  but  to  obtain 
an  advantage  for  the  debtor  by  relieving  him  from  the  criminal 
proceeding  to  which  he  would  otherwise  have  been  subject,  it  is 
not  a  fraudulent  preference.  But  does  that  apply  in  a  case  like 
this  ?  In  the  course  of  the  argument  I  put  this  obvious  ques- 
tion— Suppose  a  debtor  goes  to  one  of  his  creditors  and  says, 
"  Kow  if  you  will  give  me  a  sum  of  money  I  will  give  you  secu- 
rity for  your  debt  which  will  prefer  you  to  other  creditors," 
would  not  that  be  a  voluntary  preference  ?   And  the  answer  was, 
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If  it  was  a  comparatively  insignificant  sum  it  would ;  but  if  it 
was  a  large  and  substantial  sum  then  it  would  not.  Still,  that  is 
a  very  indeterminate  line  to  draw ;  and  I  should  certainly  hesitate 
long  before  I  held  that,  if  a  debtor  went  to  his  creditor  and  said, 
"  If  you  will  give  me  £500  I  will  give  you  security,"  that  would 
be  a  fraudulent  preference ;  but  that,  if  he  said  "  If  you  will 
give  me  £5000  I  will  give  you  security,"  that  would  not  be  a 
fraudulent  preference.  I  confess  I  do  not  think  the  autho- 
rities go  so  far  as  that.  Therefore,  I  have  chosen,  first  of  all,  to 
deal  with  the  question  whether  there  was  relation  back  or  not, 
because,  if  my  decision  had  turned  on  this  other  point,  I  certainly 
should  have  reserved  my  judgment,  and  considered  the  point 
more  carefully.    I  will  not  say  more  than  that  about  it. 

But,  then,  various  other  objections  are  raised.  An  objection 
is  raised  to  the  first  bill  of  sale  upon  the  ground  that  the  copy 
which  was  filed  of  that  bill  of  sale  was  not  a  true  copy.  Now  the 
reason  why  it  was  said  not  to  be  a  true  copy  was  this :  In  that 
copy  there  were  certain  blanks.  I  have  the  document  before  me 
which  has  been  sent  from  the  registry  office.  [His  Lordship 
read  it,  and  proceeded : — ]  It  is  said  that  those  blanks  in  the 
copy  filed  are  fatal,  because  they  make  the  copy  not  a  "  true 
copy,"  those  blanks  not  occurring  in  the  original  mortgage. 
Weil,  in  the  first  place,  one  must  ask  oneself.  Is  it  possible  that 
any  human  being  could  be  mistaken  as  to  the  effect  of  the 
document?  Is  there  any  wrong  or  damage  which  could  arise  to 
anybody  from  the  blanks  being  left  ?  In  one  sense  it  is  not  a 
"  true  copy,"  because  the  blanks  are  not  in  the  original  bill  of 
sale.  But  supposing  the  blanks  had  been  in  the  original  bill  of 
sale,  would  it  have  been  void  ?  Could  any  one  reasonably  main- 
tain in  a  Court  of  Justice  that  the  original  bill  of  sale  would  have 
been  in  the  least  degree  affected  if  the  blanks  had  been  there  ? 
In  my  opinion  it  could  not ;  and  a  Court  of  J ustice  is  not  so 
bound  hand  and  foot  as  to  come  to  the  conclusion  that  this  is 
a  fatal  defect  if,  supposing  that  these  blanks  were  in  the  original 
bill  of  sale,  the  validity  of  the  deed  would  not  be  in  the  least 
degree  less  effective. 

Then  is  there  any  untruth  in  this  copy — untruth,  I  mean,  upon 
an  intelligent  understanding  of  the  Bills  of  Sale  Act  ?    In  my 
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opinion  there  is  not.  A  true  copy  of  a  thing  means  a  copy 
which  is  true  in  all  essential  particulars;  the  mere  fact  that  a 
copy  contains  a  blank  which  is  immaterial,  and  cannot  mislead 
anyone  as  to  the  effect  of  the  instrument,  does  not  make  the  copy 
an  untrue  copy  within  the  meaning  of  the  Act.  Therefore  I 
think  that  this  is  only  one  of  those  attempts  to  escape  from  a 
debt  otherwise  due  which  the  Court  will  not  favour. 

But  then  a  much  more  serious  question  is  raised  upon  the  bill 
of  sale ;  I  say  "  more  serious,"  looking  at  the  extreme  strictness 
with  which  the  Courts  of  Law  in  some  cases  have  construed  the 
Bills  of  Sale  Acts.  Here  the  bill  of  sale  contains  a  description  of 
the  grantor  as  "  of  Oak  Lodge,  Addison  Boad,  in  the  county  of 
Middlesex,  contractor  and  financial  agent."  He  was  "of  Oak 
Lodge,  Addison  Boad,  in  the  county  of  Middlesex.^'  So  far  the 
description  is  quite  right.  But  it  is  said  he  was  not  a  "  contractor 
and  financial  agent." 

Sect.  10,  sub-sect.  2  of  the  Bills  of  Sale  Act,  1878,  is  in  these 
words.  [His  Lordship  read  the  sub-section,  and  continued : — ] 
Kow,  the  question  as  to  what  is  a  proper  description  of  a  grantor 
of  a  bill  of  sale  came  before  a  Judge  for  whose  strong  common 
sense  we  all  have  a  great  respect,  Mr.  Baron  Martin.  It  was  not 
decided  under  this  very  Act  of  Parliament,  but  under  an  Act 
containing  similar  words.  I  refer  to  the  case  of  Tuton  v. 
Sanoner  (1).  Before  I  read  the  language  of  the  learned  Judge 
which  I  am  going  to  read,  I  will  just  state  that  there  the  bill  of 
sale  was  under  the  statute  17  &  18  Yict.  c.  86,  which  required  an 
affidavit  to  be  filed  containing  the  description  of  the  occupation 
of  every  attesting  witness  to  the  bill  of  sale ;  and  it  was  held 
that  it  was  not  a  compliance  with  the  statute  to  describe  as 
"gentleman"  (which,  be  it  observed,  is  not  an  occupation)  a 
witness  who,  though  formerly  an  attorney,  was  at  the  time  of  the 
attestation  acting  as  an  attorney's  clerk.  That  is,  he  had  an 
occupation  which  he  did  not  describe,  but  he  described  himself 
merely  as  "  gentleman,"  which  was  equivalent  to  saying  that  he 
had  no  occupation.  The  learned  Judge  said  this :  "  We  think 
that  question  "  (whether  the  description  was  sufficient)  "  has  been 
already  concluded  by  the  case  of  Allen  v.  Thompson  (2),  and  if 

(1)  3  H.  &  N.  280,  282.  (2)  1  H.  &  N.  15. 
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the  matter  were  to  come  before"  us  de  novo,  we  should  be  of  the 
same  opinion.  The  witness  had  an  occupation  which  ought 
therefore  to  have  been  stated.  The  definition  (in  Webster's  Dic- 
tionary) of  ^  an  occupation  'is  — '  the  principal  business  of  one's 
life ;  vocation  ;  calling ;  trade ;  the  business  which  a  man  follows 
to  procure  a  living  or  obtain  wealth.' " 

There  are  a  good  many  other  cases  which  have  been  cited  on 
this  point,  but  I  am  not  going  to  criticise  them ;  for  I  would 
much  rather  decide  this  case,  which  is  a  little  different  from  any 
of  them,  on  what  I  conceive  to  be  the  true  principle  applicable 
to  it.  From  the  evidence  before  me — and  I  am  certainly  a  little 
influenced  by  the  notoriety  of  the  name  of  Mr.  McHenry — these 
facts  are  proved.    Mr.  McHenry  was  called  as  a  witness  by  the 
Defendants,  and  he  was  asked  what  he  was.    He  said  he  was  a 
"  contractor  and  financial  agent."  By  "  contractor  "  he  explained 
that  he  meant  contractor  for  the  building  of  railways  and  other 
public  works ;  and  by  "  financial  agent "  he  explained  that  he 
meant  that  he  had  been  engaged  in  large  financial  agencies  for 
the  Erie  Bailway  Company  and  other  companies,  and  that  he  was 
active  in  carrying  on  that  business  of  a  financial  agent  down  to 
and  in  the  year  1874,  when  the  Erie  Company  repudiated  the 
connection  between  him  and  them.    Then  he  said  the  litigation 
between  the  Erie  Company  and  himself  began  and  absorbed  all 
his  time  and  attention  from  that  time.  But  that  he  had  formally 
abandoned  his  vocation  of  a  financial  agent  there  is  not  a  tittle 
of  evidence  before  me  to  shew.   On  the  contrary,  he  says  that  in 
the  year  1881,  no  doubt  after  this  bill  of  sale,  he  again  did  con- 
siderable business,  for  which  he  got  payment  amounting  to 
£3000  as  financial  agent  for  another  American  company.    Is  it 
or  is  it  not  a  true  description  ?    I  observe  that  the  word  "  true  " 
is  not  appended  to  that  part  of  the  provision  in  the  section  I 
have  read,  which  relates  to  the  "  description  of  the  residence  and 
occupation  "  of  the  grantor  of  the  bill  of  sale.    Although  it  is 
used  in  reference  to  the  "  copy  "  to  be  filed,  the  word  "  true  "  is 
not  used  here ;  so  that  there  is  no  emphatic  word  used.  However, 
of  course  there  must  be  a  proper  description  of  the  occupation  of 
the  man  who  gives  the  bill  of  sale.    But  was  this  an  untrue 
description?    What  is  the  object  of  having  the  occupation 
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stated  ?  It  has  been  said  in  many  cases  that  the  object  is  to 
identify  the  individual  so  as  to  shew  beyond  question  who  is 
meant  by  the  individual  indicated.  Now,  could  there  be  any 
description  which  would  identify  this  gentleman  better  than  that 
of  "  contractor  and  financial  agent,"  although  he  had  not  been 
carrying  on  the  business  of  contractor  and  financial  agent  since 
the  year  1874,  when  the  Erie  repudiation  took  place  ?  I  conceive 
there  could  not ;  and  I  confess  I  very  much  agree  with  the  argu- 
ment of  Sir  Horace  Bavey  on  that  point — that  if  he  had  been 
described  in  any  other  way  it  is  very  probable,  indeed,  that  the 
objection  would  have  been  raised  that  he  had  not  been  properly 
described.  To  my  mind,  you  could  not  have  identified  this 
individual — McSenry — more  certainly,  so  far  as  his  occupation 
is  concerned,  than  by  describing  him  as  "  contractor  and  financial 
agent "  ;  and,  in  my  opinion,  it  was  not  untrue  so  to  describe  him, 
although  he  had  not,  in  fact,  been  carrying  on  either  of  those 
businesses,  except  so  far  as  he  had  been  litigating  in  that 
character  with  the  Erie  Company,  since  1874.  To  take  an  illus- 
tration from  a  humbler  position  in  life :  Supposing  a  labouring 
man  or  a  bricklayer  had  been  laid  aside  for  a  year  or  two  from 
some  cause,  such  as  illness,  would  it  be  inaccurate  for  him  to 
describe  himself  as  a  labourer  or  bricklayer  ?  No  one  could  say 
that  it  would.  The  object  of  the  description  is  to  identify  the 
man :  in  his  own  village  or  neighbourhood  the  man  would  be 
known  by  that  description  and  would  be  called  "  so  and  so  "  the 
bricklayer,  or  "  so  and  so  "  the  labourer,  whether  he  was  actually 
bricklaying  or  labouring,  or  whether  he  had  been  prevented  from 
bricklaying  or  labouring  for  some  time  by  some  cause  or  other 
of  a  temporary  kind.  So  in  many  other  cases ;  though  I  do  not 
refer  to  those  cases  where  a  description  is  more  or  less  indelible, 
such  as  "  barrister  "  or  "  surgeon  " ;  but  in  cases  where  the  busi- 
ness is  of  necessity  an  intermittent  business,  like  that  of  a  con- 
tractor or  civil  engineer,  or  like  that  of  a  surveyor  or  land  agent, 
it  is  not  untrue  to  describe  the  man  as  contractor,  civil  engineer, 
surveyor,  or  land  agent,  because,  for  some  reason  more  or  less 
cogent,  he  has  been  prevented  for  some  time  from  acting  in  that 
profession.  In  deciding  this  point,  I  regard  this  as  the  sole 
consideration — what  are  the  meaning  and  purpose  of  this  part  of 

2J2  X 


KAY,  J. 
1887 
Shaep 

V. 

MoHeney. 

Shakp 

V. 

Brown. 


452 


CHANCEKY  DIVISION.  [VOL.  XXXVIII. 


KAY,  J. 
1887 
Shakp 

V. 

McHenry, 
Sharp 

V. 

Beown. 


the  provision  of  the  Act  of  Parliament  ?  The  meaning  and- 
purpose  are  to  identify  the  man.  If  the  description  gives  one  a 
true  indication  of  his  vocation  in  life,  by  which  he  can  well  be 
identified,  to  my  mind  it  is  no  answer  to  say  he  was  not  actually 
carrying  on  that  business  at  the  time,  or  that  he  had  not  been 
doing  anything  in  his  business  for  a  year  or  two  before.  I  do  not 
think  that  is  an  answer;  and  therefore  I  hold  that  this  objection 
to  this  bill  of  sale  does  not  and  ought  not  to  prevail. 

So  much  for  some  of  the  questions  raised.  I  confess  I  had 
some  doubt  whether  this  is  a  case  in  which  the  Court  ought 
to  be  satisfied  that  the  whole  amount  specified  in  the  mortgage 
and  bill  of  sale  was  due,  and  whether  there  ought  not  to  be  in 
this  action,  which  is  an  action  for  enforcing  the  securities,  an 
inquiry  what  amount  was  ho7id  fide  due  at  the  date  of  the  secu- 
rities. Possibly  it  might  be  said  that  the  award  was  not  a  real 
award  between  the  parties,  but  that  it  was  a  thing  done  by 
arrangement,  and  that,  as  to  the  £19,000  odd  then  agreed  to  be 
due  to  the  Plaintiff  Sharp,  that  was  a  matter  which  was  not  so 
concluded  as  not  to  be  open  to  inquiry.  I  had  some  doubt 
whether  an  inquiry  ought  not  to  be  directed,  whether  any  and 
what  sum  beyond  the  £5000,  which  it  is  clearly  proved  by  the 
evidence  before  me  had  been  advanced,  was  due  at  the  date  of 
this  bill  of  sale  and  mortgage.  But,  upon  reflection,  I  think  I 
ought  not  to  do  that.  In  the  first  place,  a  peculiar  point  of  that 
kind  should  have  been  specifically  pleaded,  and  there  is  no  plea 
at  all  which  raises  the  statute  of  Elizabeth  in  any  way  so  that 
anybody  could  understand  it ;  and,  moreover,  I  am  thoroughly 
satisfied  that  the  transaction  which  took  place  in  August,  1879, 
was  completely  hona  fide.  I  am  satisfied  there  had  been  con- 
siderable investigation  before  that  time  by  the  arbitrator  and 
his  accountant  of  the  claim  of  Sharp  against  McHenry,  and  that 
the  arbitrator  was  himself  satisfied,  when  the  arrangement  was 
made  in  August,  1879,  that  the  £19,000  odd  which  Mr.  MeHenrt/ 
no  longer  contested,  was  in  point  of  fact  due,  and  I  think  that 
the  pleading  has  not  only  not  raised  this  point,  but  has  omitted 
to  do  so  advisedly,  because  it  is  obvious  there  was  no  evidence 
upon  which  the  point,  if  raised,  could  have  been  supported.  For 
that  reason,  even  if  it  were  asked,  which  has  not  been  done,  that 
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I  should  now  allow  the  record  to  be  amended,  I  do  not  think  it    KAY,  J. 
would  be  rio^ht  to  allow  the  record  to  be  amended  so  as  to  raise  1887 
any  point  of  that  kind.   Accordingly,  I  think  that  the  securities  Sharp 
which,  2^rimdfac{ey  of  course,  are  good  securities  for  the  amount  mcHe^ry 
stated  in  them  to  be  due,  are  proved,  upon  the  whole  of  the  g^^p 
evidence  before  me,  to  be  securities  for  a  sum  of  that  amount  v. 

which  was  houdfide  due  in  the  opinion  of  both  parties  to  the   ' 

mortgage,  and  that  therefore  they  should  not  be  disturbed. 

Then  I  come  to  the  consideration  of  another  point,  which,  I 
confess,  struck  me,  when  it  was  opened,  as  being  one  which  could 
not  be  maintained  ;  but,  upon  reflection,  I  think  there  is  a  great 
deal  more  in  it  than  I  thought  at  the  first  moment,  and  that  is 
this :  I  have  already  stated  in  the  i^arrative  that  upon  the  3rd 
of  July,  1885,  a  further  bill  of  sale  was  given  in  pursuance  of  a 
long  contract  entered  into  on  the  22nd  of  June,  1885.  [His 
Lordship  then  read  the  contract  to  the  effect  above  stated,  and 
continued  :]  Now  this  bill  of  sale  was  undoubtedly  given  under 
that  contract ;  but,  of  course,  when  the  bill  of  sale  came  to  be 
framed,  the  draftsman  became  instantly  aware  that  it  was  im- 
possible to  make  a  good  bill  of  sale  in  those  terms  ;  so  what  he 
has  done  is  ingenious  enough :  instead  of  making  a  bill  of  sale 
according  to  the  contract,  he  has  taken  out  of  this  contract  so 
much  as  could  be  embodied  in  a  valid  bill  of  sale,  and  given  a 
bill  of  sale  for  that  part.  Now  the  Bills  of  Sale  Acts,  as  every 
one  knows,  provide  that  a  bill  of  sale  shall  be  void  unless  it 
contains  certain  things ;  and,  therefore,  whenever  you  have  a 
bill  of  sale  brought  in  question,  you  are,  from  the  necessity  of 
the  case,  obliged  to  look  into  the  transaction  which  preceded  the 
bill  of  sale,  to  see  whether  it  was  a  hondjide  document.  I  thought 
at  first,  I  confess,  that  the  attempt  to  introduce  this  evidence 
was  improper,  and  that  it  could  only  be  done  in  an  action  for 
rectification,  but  it  did  not,  at  the  moment,  occur  to  me  that, 
this  bill  of  sale  being  impeached  by  the  Defendants,  in  order 
to  impeach  that  bill  of  sale  it  was  legitimate  to  shew  what 
the  real  contract  between  the  parties  was,  and  that  the  bill  of 
^ale  did  not  properly  carry  it  out.  It  seems,  however,  that  this 
was  so  held  in  the  case  of  Simpson  v.  Charing  Cross  Bank  (1) 

(1)  34  W.  K.  568. 
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before  the  Divisional  Court.  There  a  bill  of  sale  was  executed 
to  secure  £200  to  the  defendants,  repayable  by  twenty-four 
equal  monthly  instalments  of  £8  6s.  86^.,  together  with  interest 
at  the  rate  of  25  per  cent.  At  the  same  time  the  defendants 
took  from  the  plaintiffs  a  promissory  note  of  even  date  for  £280^ 
to  be  repaid  by  twenty-four  monthly  instalments  of  £13  odd. 
The  bill  of  sale  was  registered ;  the  promissory  note  was  not. 
The  promissory  note  contained  the  following  words :  "  And  on 
the  failure  of  any  one  instalment  the  whole  balance  remaining 
unpaid  to  become  due  and  payable  forthwith."  Default  having 
been  made  in  payment  of  the  fourth  instalment,  the  defendants 
took  possession  of  the  plaintiffs'  effects  under  the  bill  of  sale. 
Then  the  question  was  whether  this  bill  of  sale  was  valid.  It  was 
held  not  to  be  valid,  and  for  the  following  reasons,  which  are 
given  by  the  learned  Judges :  "  The  bill  of  sale  has  been  care- 
fully drawn,  and  avoids  illegality.  So  far  it  appears  to  be  a 
good  bill.  But  it  and  the  promissory  note  are  contemporaneous 
documents,  and  refer  to  the  same  matter ;  and,  by  the  promis- 
sory note,  on  the  failure  of  one  instalment  under  the  bill  of  sale 
the  whole  amount  charged  on  the  promissory  note  is  to  become 
due.  The  bill  of  sale  is  bad,  as  not  shewing  the  true  agreement 
which  was  really  entered  into  between  the  parties."  Then  the 
learned  Judge  whom  I  have  quoted  refers  to  Ex  parte  Odell  (l)j 
which  did  not  exactly  decide  the  same  point,  but  in  which  there 
are  expressions  upon  which  this  judgment  might  be  well  founded, 
and  he  continues:  "This  bill  of  sale  is  ingenious  in  evading 
the  Bills  of  Sale  Act,  and  it  would,  by  means  of  the  promissory 
note,  enable  the  holder  of  the  bill  of  sale,  on  failure  of  payment 
to  him  of  the  first  instalment,  to  claim  the  full  amount  from  the 
plaintiffs.  The  two  documents  cannot  stand  together,  and,  if  all 
the  terms  were  inserted  into  one  document,  that  document  would 
be  bad  "  ;  that  means,  if  they  were  all  in  the  bill  of  sale.  And 
the  other  learned  Judge  concurs,  and  says,  "The  registration 
refers,  therefore,  to  an  imperfect  bill  of  sale." 

In  the  present  case,  I  have  not  only  this  agreement,  but  a 
deed  of  covenant  which  does  practically  follow  out  the  agree- 
ment, and  which  was  dated  on  the  6th  of  July,  this  bill  of  sale 

(1)  10  Ch.  B.  76. 
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being  dated  the  3rd.    These  documents  all  refer  to  the  same    KAY,  j. 
transaction.    Therefore,  what  I  have  actually  before  me  is  this  :  1887 
Here  was  an  agreement,  not  only  capitalising  the  interest  then  Sharp 
due,  but  making  a  future  arrangement  for  payment  of  compound  ]\j;ch^enry 
interest,  and  there  was  to  be  a  bill  of  sale  to  secure  that  arrange-  g^^p 
ment ;  but  when  that  bill  of  sale  came  to  be  prepared,  the  drafts-  v. 

man,  seeing  it  could  not  be  done  so,  modified  the  terms  of  it  by   ' 

framing  it  in  a  proper  form,  and  leaving  out  the  material  part 
of  the  arrangements,  which,  however,  was  not  abandoned,  because 
it  appears  in  the  deed  of  covenant  which  was  executed  three 
days  afterwards.  That  is  very  ingenious ;  but,  I  believe,  in 
accordance  with  the  decision  to  which  I  last  referred,  with  which 
I  agree,  and  which  I  should  respect  if  I  did  not  agree  with  it, 
that  this  is  a  mere  attempt  to  satisfy  the  Bills  of  Sale  Act  by 
putting  only  part  of  the  agreement  into  the  bill  of  sale,  but  with- 
out making  any  real  alteration  in  the  agreement.  I  do  not  think 
that  this  can  be  done ;  and  I  think  that  the  Court,  looking  at  the 
tricks  which  are  played  in  bills  of  sale  (I  do  not  characterize  this 
transaction  as  such),  has  a  right  to  examine  with  great  care  a 
transaction  of  this  kind  before  it  allows  it  to  be  valid.  In  my 
opinion,  therefore,  this  objection,  without  going  further,  to  the 
second  bill  of  sale  is  a  valid  one,  and  that  this  bill  of  sale  must 
be  treated  as  being  a  void  document. 

The  result  is,  that  the  action  of  Sharp  v.  Brown  must  be  dis- 
missed with  costs,  and  that  in  Sharp  v.  McHenry  the  Plaintiff  is 
entitled  to  the  usual  judgment  in  a  mortgagee's  action  for  \ 
accounts,  with  costs ;  the  costs  in  both  actions  to  be  set  off. 

Solicitors  :  C.  &  S.  Harrison  c&  Co. ;  Munns  &  Longden. 


G.  I.  F.  C. 
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[1887   B.  5811.] 

V/ill — Bevocation — S;pedal  Poiuer  of  Appointment — Subsequent  Eevocation  of 
Gifts       favour  of  Donee  of  Poiuer. 

A  testator  by  his  will  gave  to  his  sister  If.  a  life  interest  in  a  share  of 
his  residuary  estate,  and  a  special  power  of  appointment  by  will  over  the 
capital  of  the  share.  By  a  codicil  he  revoked  all  devises  and  bequests 
whatsoever  "in  favour  of"  IT. : — 

Held,  that  the  power  was  revoked  as  well  as  the  life  interest. 

Adjoukned  summons. 

James  Brough,  who  died  in  1876,  by  his  will,  dated  the  22nd 
of  November,  1875,  gave  his  residuary  estate  to  trustees,  upon 
trust  as  to  the  income  for  his  four  brothers  and  sisters,  Thomas^ 
John,  Harriet,  and  Anne,  and  the  survivors  and  survivor  of  them, 
and  after  the  death  of  the  survivor  of  them  upon  trust  as  to  one- 
fourth  share  of  capital  for  all  or  such  one  or  more  exclusively  of 
the  others  or  other  of  the  children  of  my  late  brothers,  Arthur 
and  William,  as  my  said  sister  Harriet  shall  by  will  appoint ;" 
and,  in  default  of  appointment,  upon  trust  "  for  all  such  children 
or  child  as  shall  be  living  at  the  death  of  the  survivor  of  my  said 
brothers  Thomas  and  John  and  my  sisters  Harriet  and  Anne,  and 
the  children  of  such  of  them  as  shall  be  then  dead,  such  last- 
mentioned  children  to  take  equally  between  them  the  share  to 
which  their  parent  would  have  been  entitled  if  living." 

The  testator  made  five  codicils  to  his  will,  of  which  the  first 
four  contained  no  devises  or  bequests  in  favour  of  his  sister 
Harriet  Brough,  and  the  fifth,  which  was  dated  the  15th  of  June, 
1876,  contained  the  following  clause  :  "  I  revoke  all  devises  and 
bequests  whatsoever  contained  in  my  will  or  codicils  in  favour 
of  my  sister  Harriet  Brough." 

Harriet  Brough  survived  the  testator,  having  made  a  will,  the 
terms  of  which  rendered  it  doubtful  whether  or  not  the  same 
operated  as  an  execution  of  the  special  power  of  appointment 
given  to  her  by  the  will  of  James  Brough,  assuming  that  such 
power  was  not  revoked  by  the  codicil  of  June,  1876. 
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This  summons  was  taken  out  by  the  trustees  of  the  will  of 
James  Brongh,  raising  the  question  (amongst  others),  whether  the 
/3odicil  of  June,  1876,  operated  as  a  revocation  of  the  special 
power  of  appointment  given  by  the  testator's  will  to  Harriet 
Brough, 

S.  DicJdnson,  for  the  trustees. 

Marten,  Q.C.,  and  Wace,  for  the  persons  entitled  in  default  of 
appointment : — 

The  special  power  given  by  the  testator  s  will  to  his  sister 
Harriet  was  a  bequest  "  in  her  favour  "  within  the  meaning  of  the 
wwds  of  the  codicil  of  June,  1876,  and  was  therefore  revoked  by 
that  codicil. 

B.  F.  Norton,  for  persons  claiming  under  the  will  of  Harriet 
Brough : — 

The  special  power  of  appointment  given  to  Harriet  was  not  a 
bequest  "in  her  favour,"  as  no  actual  beneficial  interest  was 
thereby  conferred  on  her, 

Simmonds,  and  Lever  son,  for  other  parties. 

Kay,  J.  (after  referring  to  the  will  and  codicils  of  the  testator 
James  Brough,  continued) : — 

Beyond  all  doubt  the  life  estate  given  to  Harriet  Brough  by 
the  will  was  revoked  by  the  fifth  codicil.  But  the  question  is, 
what  became  of  the  power  of  appointment  ?  Was  it  revoked  or 
not?  That  depends  upon  whether  it  is  to  be  considered  as  a 
devise  or  bequest  "in  favour  of"  Harriet.  Some  people  might 
consider  that  it  was  a  burden  rather  than  a  benefit,  but  the 
question  is  what  the  testator  intended.  Did  he  intend  this  to  be 
"  in  favour  of  "  Harriet  or  not  ?  A  person  who  gives  to  another 
the  power  of  disposing  of  a  considerable  part  of  his  residuary 
estate  must,  in  my  opinion,  be  supposed  to  intend  to  confer  on 
that  person  a  favour ;  and  the  meaning  of  the  word  "  favour  "  in 
this  codicil  is  what  the  testator  intended  it  to  be.  I  cannot 
doubt  that  he  considered  that  the  power  of  appointment  which 
he  gave  to  Harriet  was  a  devise  or  bequest  in  her  favour,  and 
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KAY,  J.    when  he  revoked  all  devises  and  bequests  whatsoever  contained 
1888       in  his  will  or  codicils  in  favour  of  Harriet^  I  cannot  doubt  that  he 
In  re      meant  to  revoke  the  power  of  appointment.    Accordingly  as  to 
this  share  the  gift  in  default  of  appointment  must  take  effect. 


Brottgh 

CUEREY 


Brough.        Solicitors:   TJIlithorne,  Ciirrey,  &  VilUers,  agents  for  Barber, 
Currey,  &  Brough,  Derby  ;  Croivders  &  Vizard. 

C.  0.  M.  D. 


KAY,  J.        BAETOK  V.  NOKTPI  STAFFOEDSHIEE  EAILWAY 
1888  COMPANY. 


Bailway  Comjpany — Shares  or  Stock — Forged  Transfers — Forgery  hy  one  Ex- 
ecutor— Statute  of  Limitations  (21  Jac.  1,  c.  16),  s.  3  [Revised  Ed.  Statutes^ 
vol.  i.j  p.  705] — Partnership — Action  hy  Shareholder  or  Partner — Ex- 
ecutor s^  Powers  of — Transfer  of  Stock — Companies  Clauses  Act,  1845  (8  Vict, 
c.  16),  ss.  14,  20  [Revised  Ed.  Statutes,  vol.  ix.,  pp.  567,  568] — Form  of 
Action. 

One  of  two  executors  cannot  make  a  valid  transfer  of  railway  shares  or 
stock  registered  in  the  names  of  both,  under  and  subject  to  the  provisions 
of  the  Companies  Clauses  Act,  1845. 

Kailway  stock  was  registered  in  the  names  of  two  persons  who  were 
executors  and  trustees  of  a  will.  One  of  them  sold  and  transferred  the 
stock,  forging  the  signature  of  the  other  to  the  transfers,  which  were 
registered  by  the  railway  company.  On  the  forgeries  being  discovered  by 
the  other  executor,  a  new  trustee  of  the  will  was  appointed  in  place  of  the 
forger,  who  then  left  this  country.  The  two  trustees  informed  the  com- 
pany of  the  forgeries,  and  applied  to  be  registered  as  owners  of  the  stock. 
The  company  refused  to  comply  with  the  application,  and  the  two  trustees 
thereupon  brought  an  action  for  replacement  of  the  stock  in  their  names. 
Some  of  the  stock  was  transferred  more  than  six  years  before  the  action 
was  brought : — 

Held,  that  the  cause  of  action  was  the  refusal  by  the  company,  when 
the  forgeries  were  made  known  to  them,  to  treat  the  Plaintiffs  as  owners 
of  the  stock,  and  that,  therefore,  time  under  the  Statute  of  Limitations 
would  not  begin  to  run  against  the  Plaintiffs  until  such  refusal ; — 

Held,  also,  that  the  Plaintiffs  were  entitled  to  treat  the  transfers  as 
nullities,  and  that  the  company  must  be  ordered  to  register  the  Plaintiffs  as 
owners  of  the  stock. 

PeEVIOUSLY  to  the  year  1880  three  sums  of  £3000  and 
£2000  consolidated  or  ordinary  stock,  and  £1090  preference  5 
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per  cent  stock,  of  the  Defendants,  the  North  Staffordshire  Bailway  KAY,  J. 
Company,  were  registered  in  the  names  of  Thomas  Barton  and  the  1888 

Plaintiff,  Ann  Barton,  Barton 
This  stock  formed  part  of  the  estate,  and  was  subiect  to  the 

^  \  NORTEi: 

trusts  of  the  will,  of  Samuel  Barton,  who  died  on  the  2nd  of  Janu-  Stafford- 
ary,  1870.    Thomas  Barton  and  Ann  Barton  were  the  executors  Eailway  Co. 
and  trustees  of  the  will. 

At  various  times  during  the  years  1880  to  1885,  Thomas  Barton, 
without  the  knowledge  of  Ann  Barton,  sold  portions  of  the  stock, 
and  signed  and  executed  transfers  thereof  to  the  several  pur- 
chasers. In  the  case  of  each  transfer  he  forged  the  signature  of 
Ann  Barton  and  also  that  of  the  attesting  witness,  who  was  a  clerk 
in  his  employ,  but  had  since  died. 

The  transfers  were  effected  by  eleven  deeds,  whereby  the  fol- 
lowing sums  of  stock  were  or  purported  to  be  transferred  on  the 
following  dates: — £1000  ordinary  stock  on  the  31st  of  July, 
1880 ;  £1000  like  stock  on  the  same  day ;  £700  like  stock  on 
the  28th  of  February,  1881 ;  £300  like  stock  on  the  same  day ; 
£1000  like  stock  on  the  16th  of  July,  1881 ;  £200  preference 
stock  on  the  17th  of  February,  1882 ;  £200  and  £150  like  stock 
on  the  same  day ;  £540  like  stock  on  the  22nd  of  March,  1882 ; 
£800  ordinary  stock  on  the  30th  of  September,  1882,  and  £200 
like  stock  on  the  18th  of  July,  1885. 

The  transfers  were  registered  in  due  course  by  the  railway 
company,  and  the  proceeds  of  sale  were,  unknown  to  Ann  Barton, 
received  by  Thomas  Barton,  and  applied  by  him  to  his  own  pur- 
poses ;  but  he  continued  to  pay  the  amount  of  the  dividends  to 
the  persons  respectively  entitled  down  to  the  end  of  1885. 

Ann  Barton  remained  ignorant  of  the  forgeries  until  May,  1886, 
when  she  accidentally  discovered  them. 

On  the  14th  of  June,  1886,  Ann  Barton  wrote  to  the  secretary 
of  the  railway  company  asking  whether  the  stock  was  still  stand- 
ing in  the  names  of  herself  and  Thomas  Barton,  and  the  secretary 
wrote  in  reply  stating  that  the  stock  had  been  transferred  by 
transfers  signed  by  herself  and  Thomas  Barton,  and  giving  par- 
ticulars of  the  amounts  so  transferred  and  the  dates  of  registration 
of  the  transfers. 

On  the  1st  of  July,  1886,  a  deed  was  executed  by  Thomas 
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KAY,  J.  Barton,  whereby  the  Plaintiff,  Mrs.  EUzabeth  Ashe,  was  appointed 

1888  a  trustee  of  the  will  of  Samuel  Barton  in  the  place  of  Thomas 

Barton  Barton. 

North  ■^'^^^     J^^Jj  1886,  Thomas  Barton  left  this  country. 

siAFFORD-      On  the  26th  of  August,  1886,  the  solicitor  of  the  Plaintiffs, 

SHIRE  . 

Eatlway  Co.  Ann  Barton  and  Elizabeth  Ashe,  wrote  to  the  railway  company 
stating  that  the  transfers  were  alleged  to  have  been  forged,  and 
claiming  that  the  Plaintiffs  were  still  stockholders.  This  con- 
tention not  being  acceded  to,  on  the  10th  of  December,  1886,  the 
writ  in  this  action  was  issued  against  the  railway  company. 

The  Plaintiffs  claimed  that  the  railway  company  might  be 
ordered  to  appropriate  or  purchase  and  to  transfer  to  and  register 
in  the  names  of  the  Plaintiffs  £5000  consolidated  stock,  and 
£1090  preference  5  per  cent,  stock  of  the  company. 

The  railway  company  by  their  defence  denied  that  the  transfers 
were  forged,  and  alleged  that  they  were  valid.  Issue  having  been 
joined,  the  action  now  came  on  for  trial.  At  the  trial  the  com- 
pany obtained  leave  to  plead,  by  amendment  of  their  defence, 
the  Statute  of  Limitations. 

Purchasers  of  the  stock  were  brought  into  the  action  as  third 
parties,  but  an  order  was  made  directing  that  the  question  of 
their  liability  should  be  determined  at  a  future  time. 

Bighy,  Q.C.,  Benshaiv,  Q.C.,  and  Whitaher,  for  the  Plaintiffs  : — - 

The  forged  transfers  were  nullities,  and  the  Plaintiffs  are, 
therefore,  entitled  to  have  the  stock  replaced  in  their  names : 
Banh  of  Ireland  v.  Evans  s  Trustees  (1) ;  Davis  v.  Banh  of  Eng- 
land (2) ;  Sloman  v.  Banh  of  England  (3)  ;  Johnston  v.  Benton  (4)  ; 
Swan  V.  North  British  Australasian  Company  (5)  ;  Carshore  v.  North 
Eastern  Baikvay  Company  (6) ;  Taylor  v.  Midland  Railway  Com- 
pany (7) ;  Hihblewhite  v.  McMorine  (8)  ;  Tayler  v.  Great  Indian 
Peninsida  Railiuay  Company  (9) ;  Societe  Generale  de  Paris  v. 
Walker  (10) ;  Companies  Clauses  Act,  1845  (8  Yicfc.  c.  16),  ss.  14, 
20. 

(1)  5  H.  L.  C.  389.  (6)  29  Ch.  D.  344. 

(2)  2  Bing.  393.  (7)  28  Beav.  287. 

(3)  14  Sim.  475.  (8)  6  M.  &  W.  200. 

(4)  Law  Eep.  9  Eq.  181.  (9)  4  De  G.  &  J.  559. 

(5)  2  H.  &  C.  175.  (10)  11  App.  Gas.  20. 
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Sir  Charles  Bussell,  Q.C.,  Marten,  Q.C.,  and  Farwell,  for  the  KAY,  J. 
Defendants,  the  railway  company  : —  1888 

The  company,  having  before  them  these  transfers  purporting  Bartox 
frimd  facie  to  be  valid,  and  being  in  fact  properly  signed  at  least  g^^™^ 
by  the  leading  executor  and  trustee,  were  bound  to  give  effect  shire 
to  them.    This  action  is  in  the  nature  of  an  action  on  the  case  ^^^^^^^ 
for  breach  of  duty,  and  therefore  falls  within  sect.  3  of  the  Statute 
of  Limitations,  21  Jac.  1,  c.  16,  which  provides  that  an  action  on 
the  case  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  action,  and  not  after. 

Accordingly,  as  regards  the  stock  which  was  transferred  more 
than  six  years  before  action  brought,  the  Plaintiffs'  claim  is 
barred  by  the  statute,  which  applies  to  an  action  by  one  partner 
against  his  co-partners :  Knox  v.  Gije  (1)  ;  and  therefore  to  an 
action  by  a  stockholder  against  the  company.  Time  under  the 
statute  began  to  run  when  the  stock  was  transferred,  and  not 
when  Ann  Barton  discovered  the  forgeries  :  Granger  v.  George  (2j  ; 
Short  V.  WCarthy  (3) ;  Eowell  v.  Young  (4) ;  Smith  v.  Fox  (5) : 
Wilkinson  v.  Verity  (6).  It  is  only  where  the  concealment  is  by 
the  defendant  that  time  runs  from  the  date  of  discovery  :  Gihbs  v. 
Guild  (7).  The  observations  of  Best,  C. J.,  in  Davis  v.  BanJc  of 
England  (8),  so  far,  if  at  all,  as  they  are  against  us,  were  mere 
ohiter  dicta;  moreover,  that  case  was  reversed  in  error  (9). 

Again,  we  submit  that,  so  far  as  the  company  are  concerned, 
the  execution  of  the  transfers  by  one  of  the  two  executors  was  a 
sufficient  discharge,  according  to  the  principle  of  Charlton  v.  Earl 
of  Durham  (10) :  Simpson  v.  Gutteridge  (11).  Under  sect.  20  of 
the  Companies  Clauses  Act,  1845,  a  company  is  not  affected  by 
notice  of  any  trust ;  so  that,  regarding  Thomas  Barton  simply  as 
one  of  two  joint  stockholders,  it  would  seem  that  he  could,  under 
sect.  14,  make  an  effectual  transfer  at  least  of  one-half  of  the 
stock. 

(1)  Law  Rep.  5  H.  L.  656.  (6)  Law  Eep.  6  C.  P.  206. 

(2)  5  B.  &  (!.  149.  (7)  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59. 

(3)  3  B.  &  Al.  626.  (8)  2  Bing.  393. 

(4)  5  B.  &  C.  259.  (9)  5  B.  &  C.  185. 

(5)  6  Hare,  386.  (10)  Law  Eep.  4  Ch.  433. 

(11)  1  Madd.  609,  616. 


462 


CHANCEEY  DIVISION.         [VOL.  XXXVIII. 


KAY,  J.        [Benshaw,  Q.C. : — The  unsoundness  of  that  argument  is  ex- 

pressly  pointed  out  in  Sloman  v.  Banh  of  England  (1).] 
Barton        [They  also  referred  to  Vorley  y.  Cooke  (2).] 
North 

Stafford-      Swinfeu  Eady,  for  the  third  parties. 

SHIRE 

Eailway  Co. 

  Bighy,  in  reply  :— 

The  Statute  of  Limitations  has  no  application.  No  case  was 
ever  heard  of  in  which  a  company  resisted  a  claim  by  a  share- 
holder as  such  merely  on  the  ground  that  he  had  been  quiescent 
for  more  than  six  years.  Knox  v.  Gye  (3)  only  applies  where 
the  partnership  has  been  dissolved.  It  is  no  authority  for  the 
proposition  that  while  a  partnership  is  continuing  a  claim 
between  the  partners  is  affected  by  the  statute.  In  such  a  case 
time  under  the  statute  will  not  run  until  there  is  some  act  of 
exclusion  of  the  plaintiff  by  his  co-partners  or  by  the  company  in 
which  he  is  a  shareholder.  The  judgment  of  Best,  C.J.,  in  Davis 
V.  Banh  of  England  (4)  was  not  in  any  way  affected  by  the  re- 
versal in  error :  Coles  v.  BanJc  of  England  (5) ;  Sloman  v.  BanJi!:  of 
England  (6). 


March  15.  Kay,  J.  (after  stating  the  facts  of  the  case  and 
reviewing  the  evidence,  which  he  held  clearly  established  the 
charges  of  forgery,  continued  as  follows)  : — 

The  real  claim  of  the  Plaintiffs  is  to  be  treated  by  the  railway 
company  as  stockholders.  They  say,  and  I  agree  with  the 
contention,  that  the  forged  transfers  must  be  considered  as 
nullities. 

One  defence  raised  by  amendment  is  a  plea  of  the  Statute  of 
Limitations.  The  actual  Plaintiffs  are  Ann  Barton  and  Mrs.  Ashe, 
who  was  appointed  her  co-trustee  by  the  deed  of  the  1st  of  July, 
1886,  in  the  place  of  Thomas  Barton, 

This  suit  was  instituted  on  the  10th  of  December,  1886,  more 
than  six  years  after  some  of  the  attempted  dealings  with  this 
stock. 

(1)  14  Sim.  475,  488.  (4)  2  Bing.  393. 

(2)  1  Giff.  230.  (5)  10  A.  &  E.  437. 

(3)  Law  Eep.  5  H.  L.  656.  (6)  14  Sim.  475. 
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It  is  settled  that,  after  a  partnership  has  ceased,  any  claim  on  KAY,  J. 
simple  contract  by  one  former  partner  against  the  others  in  1888 

respect  thereof  is,  prima  facie,  subject  to  be  barred  after  the  Barton 
expiration  of  six  years :  Knox  v.  Gye  (1).    On  the  other  hand,  north 

while  a  partnership  is  continuing  there  is  no  authority  for  sug-  Stafford- 

SHIRC 

gesting  that  a  claim  between  the  partners  is  affected  by  the  Railway  Co. 
statute,  and  the  opinion  of  Lord  Justice  Lindley  is  to  the  con- 
trary  {Lindley  on  Partnership  (2)  ).    In  a  case  of  exclusion  time 
would  begin  to  run  from  the  act  of  exclusion. 

It  has  been  argued  in  this  case  that  if  a  partner  does  not  draw 
his  share  of  profits  or  act  as  partner  for  six  years  he,  at  the  end 
of  that  time,  loses  all  remedy  against  his  co-partners,  and  there- 
fore practically  ceases  to  be  a  partner.    And  it  is  urged  that  this 
being  the  case  as  to  a  partnership,  the  analogy  ought  to  be 
followed  in  railway  companies  and  other  trading  corporations,  and 
that  a  shareholder  or  stockholder  who  makes  no  claim  for  six 
years  has  no  remedy  in  respect  of  his  shares  or  stock  against 
the  company.    If  this  be  so,  any  such  company  might  direct  that 
after  six  years'  silence  a  pen  should  be  drawn  through  the  share- 
holder's name  on  the  register,  and  he  would  practically  cease  to 
be  a  member  of  the  corporation ;  and  in  answer  to  a  question 
from  the  Court,  the  argument  was  pressed  to  that  extent.  Such 
a  conclusion  shews  that  there  must  be  a  fallacy  in  the  premises. 
I  know  of  no  authority  for  saying  that  a  partner  who  does  nothing 
for  six  years  loses  all  remedies  against  his  co-partners.  Time 
only  begins  to  run  against  him  from  an  act  of  exclusion.    If  the 
analogy  be  applicable  there  must  be  a  similar  act  in  the  case  of  a 
shareholder  to  enable  the  company  to  avail  itself  of  the  statute 
against  him.    Nothing  of  the  kind  took  place  here  until  the 
resistance  by  the  company  to  the  claim  made  in  this  action. 
The  cause  of  action  is,  not  the  invalid  transfers  of  the  stock  in 
question,  but  the  refusal  of  the  company,  when  the  forgery  was 
made  known  to  them,  to  treat  the  Plaintiffs  as  stockholders.  It 
is  an  elementary  principle  that  time  does  not  begin  to  run  until 
there  is  a  complete  cause  of  action,  and  there  was  no  complete 
cause  of  action  in  this  case  until  such  refusal. 

In  Davis  v.  Banh  of  England  (3)  there  is  a  judgment  of 

(1)  Law  Rep.  5.  H.  L.  656.         (2)  4th  Ed.  p.  966.  (3)  2  Bing.  393. 
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KAY,  J.    Best,  C.  J.,  in  which  the  question  of  the  Statute  of  Limitations  in 
1888       a  similar  case  is  considered.    The  facts  of  that  case  somewhat 
Barton     resembled  the  present.  Certain  sums  of  consols  and  other  Govern- 
North     ^^^^  securities  standing  in  the  name  of  the  plaintiff  had  been 
Stafford-   gold  under  forged  powers  of  attorney.    The  plaintiff  sued  the 
Railway  Co.  BanTc  of  England  in  an  action  on  the  case  for  permitting  the 
transfer  without  his  authority  and  for  refusing  to  pay  him  divi- 
dends.    The  action  was  brought  within  six  years  from  the  date 
of  the  sales,  so  that  no  decision  on  the  question  of  the  Statute  of 
Limitations  was  necessary,  but  in  the  judgment  Best,  C.J., 
said  (1) :  "  We  cannot  do  justice  to  this  plaintiff  unless  we  hold 
that  the  stocks  are  still  his  ....  Another  consequence  of  the 
stocks  being  considered  as  transferred  will  be  most  alarming  to 
those  who  live  at  a  distance  from  London,  and  receive  their 
dividends  by  attorney  ;  namely,  that  their  claim  to  compensation 
in  case  their  stocks  should  be  transferred  without  their  authority 
may  be  barred  by  the  Statute  of  Limitations''     Later  on  he 
says  (2) :  "  If  the  plaintiff's  action  had  been  founded  on  the 
concealment  of  the  forgeries,  it  could  not  have  been  supported. 
But  the  action  is  founded  on  the  refusal  of  the  bank  to  pay  on 
demand  the  dividends  of  the  plaintiff,  due  on  stocks  belonging 
to  him  ;  "  and  judgment  was  given  for  the  plaintiff  accordingly. 

That  decision  was  reversed  in  error  upon  the  ground  that  there 
was  no  allegation  in  the  declaration  and  no  finding  in  the 
verdict  that  the  bank  ever  had  received  the  dividends  from  the 
Government.  But  the  judgment  of  Best,  C.  J.,  has  not  been  con- 
sidered as  affected  by  such  reversal :  Coles  v.  Banh  of  England  (3)  ; 
Sloman  v.  Banh  of  England  (4). 

Then  it  was  suggested  that  Thomas  Barton  and  Ann  Barton 
being  co-executors,  one  of  them  alone  could  have  transferred  the 
stock  which  was  registered  in  the  names  of  both.  No  authority 
for  this  proposition  was  cited,  and  I  am  clearly  of  opinion  that, 
whatever  the  powers  of  executors  may  be  as  to  other  property 
vested  in  them  in  that  character,  they  have  no  such  power  as  to 
railway  shares  or  stock,  which  are  governed  by  the  Comioanies 
Clauses  Act.   With  respect  to  these  their  rights  and  liabilities,  as 

(1)  2  Bing.  405.  (3)  10  A.  &  E.  437,  449. 

(2)  Ibid.  410.  (4)  14  Sim.  475,  486. 
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between  themselves  and  the  company,  are  the  same  as  those  of    KAY,  J. 
other  shareholders,  and  the  company  is  expressly  exonerated  1888 

by  sect.  20  from  being  bound  to  see  to  the  execution  of  any  barton 
*^"st. 

The  next  argument  was  that  if  they  are  to  be  treated  as  joint  Stafford- 

SUIRE 

holders  of  the  stock,  the  transfers  must  be  good  as  to  one  moiety,  Railway  Co. 
because  it  is  not  denied  that  they  .were  executed  by  Thomas 
Barton.  This  was  answered  by  the  late  Yice-Chancellor  of 
England  in  Sloman  v.  Banh  of  England  (1).  If  the  transfers  were 
were  good  as  to  one  half,  the  other  half  would  remain  in  the 
names  of  the  two,  and  he  might  then  transfer  one  moiety  of  that, 
and  so  on  until  the  residuum  was  infinitesimal. 

Another  consideration,  which  was  not  pressed  at  the  Bar,  but 
which  I  cannot  overlook,  is  that  it  may  be  said  that  this  action  is 
practically  brought  by  Thomas  Barton,  as  one  of  the  co-Plaintiffs. 
Mrs.  Ashe  has  been  appointed  a  trustee  in  his  place.  Of  course 
she  is  not  executrix  of  Samuel  Barton,  but  she  and  Ann  Barton 
are  suing  as  co-trustees  of  the  will,  and,  as  far  as  the  legal 
interests  in  this  stock  are  concerned,  the  suit  may  be  said  to  be 
the  same  as  a  suit  by  or  in  the  names  of  Thomas  and  Ann  Barton. 
One  of  two  joint  owners  having  forged  the  name  of  the  other  to 
transfers,  the  two  then  come  and  say  those  transfers  are  nullities. 
Doubtless  they  are ;  but  could  Thomas  Barton  be  heard  to  say 
so,  and,  if  not,  how  does  this  estoppel  affect  Ann  Barton  ?  I 
apprehend  that  the  answer  is  that  in  equity  Ann  Barton  has 
sufficient  interest  to  enable  her  to  sue,  making  Thomas  Barton  a 
Defendant.  Of  course,  if  he  were  here,  the  company  might  have 
remedies  against  him  personally — criminal  and  civil.  But  at 
the  suit  of  Ann  Barton  they  could  not  deny  that  the  stock  had 
not  been  validly  transferred.  This  seems  to  have  been  taken  for 
granted  in  more  than  one  case. 

In  Sloman  v.  Banh  of  England  (2)  Government  stock  standing 
in  the  names  of  two  trustees  was  sold  by  one  of  them  under  a 
forged  power  of  attorney.  The  bill  was  filed  by  the  other  trustee 
and  the  beneficiaries,  suggesting  that  the  only  remedy  was  in 
equity,  for,  if  an  action  had  been  brought,  it  must  have  been  in 
the  joint  names  of  the  two  trustees,  one  of  whom  had  fraudulently 
(1)  14  Sim.  488.  (2)  14  Sim.  475. 
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KAY,  J.  sold  the  stock.    It  was  held  by  the  Yice-Chancellor  of  England  (1) 

1888  that  relief  could  be  had  in  equity  because  the  other  trustee  could 

Baeton  say  against  the  Bank  "  stock  stood  in  my  name  .  .  .  and  I  have 

North  authorized  the  transfer  of  it,  you  are  responsible  to  me, — that 

Staffoed-  is  to  say,  you  must  make  the  account  stand  as  it  ought  to  have 

SHIRE 

Railway  Co.  stood." 

And  in  Taylor  v.  Midland  Railway  Company  (2),  where  stock 
of  the  Midland  Bailway  Company  standing  in  the  names  of  Taylor 
and  Bright  was  attempted  to  be  transferred  by  Bright  by  a  deed 
of  transfer  to  which  he  forged  the  name  of  Taylor  after  Taylor's 
death,  his  legal  personal  representatives  were  held  entitled  to 
recover  his  share  of  the  stock  against  the  railway  company,  and 
this  was  affirmed  in  the  House  of  Lords  (3),  and  it  was  distinctly 
decided  that  there  was  a  right  to  sue  in  equity  even  if  the  right 
at  law  was  gone  by  the  death  of  Taylor  in  the  lifetime  of 
Bright, 

It  was  suggested  that  the  pleadings  should  be  amended  by 
allowing  a  counter-claim  on  the  ground  that  the  money  for  the 
purchase  of  the  stock  was  properly  paid  to  Thomas  Barton  as  one 
of  two  executors.  The  answer  is  obvious.  The  money  was  not 
paid  by  the  railway  company,  but  by  the  purchasers  of  the  stock, 
with  whose  rights  I  am  not  now  dealing  in  any  way.  Another 
answer  is  that,  if  the  railway  company  could  make  any  claim  to 
this  money,  that  claim  must  be  made  against  Thomas  Barton,  not 
against  the  estate  of  the  late  Samuel  Barton.  The  claim  must 
proceed  upon  an  admission  that  the  money  was  obtained  by 
forgery  and  fraud.  How  could  the  estate  be  made  liable  for  it  ? 
I  cannot  permit  such  an  amendment. 

The  defence  as  actually  framed  denies  the  forgery,  and  also 
pleads  that  the  loss  has  been  occasioned  by  the  negligence  of 
Ann  Barton.  This  latter  point  was  not  insisted  on  at  the  Bar^ 
and,  I  think,  properly,  for  it  seems  to  me  that  no  such  case  of 
negligence  is  established  by  the  evidence.  Upon  the  whole,  I 
am  of  opinion  that  the  Plaintiffs  have  made  out  their  case,  and 
are  entitled  to  a  declaration  that  the  alleged  transfers  were 
invalid  by  reason  of  the  forgery  of  the  name  of  Ann  Barton  as  a 

(1)  14  Sim.  487.  (2)  28  Beav.  287. 

(3)  8  H.  L.  0.  751. 
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person  executing  the  same,  and  the  railway  company  must  be  KAY,  J. 
ordered  to  register  the  Plaintiffs  as  owners  of  the  stock.  1888 

No  doubt  the  matter  deserved  the  closest  investigation,  and  it  barton 

was  quite  natural  that  the  railway  company  should  desire  to  have  jq-oETH 

it  formally  tried.    But  the  present  Plaintiffs  are,  I  think,  free  Stafford- 

SHIRF 

from  all  blame,  and,  as  my  opinion  upon  all  the  points  raised  is  Railway  Co. 
in  their  favour,  I  think  they  are  entitled  to  judgment,  with  costs. 
I  observe  that  the  costs  were  given  to  the  plaintiff  in  Sloman  v. 
Bank  of  England  (1). 

Solicitors  :  Stephens  &  Stephens,  agents  for  Hand,  Macclesfield ; 
Biirchell  &  Co. ;  Taylor,  Hoare,  &  Box. 

G.  I.  F.  0. 
0.  C.  M.  D. 

(1)  14  Sim.  475. 
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In  re  FEYMAN'S  ESTATE. 
FRYMAN  V.  FRYMAN. 

.  [1886    F.  1119.] 

Bankruptcy  Act,  1883,  ss.  42,  125 — Administration — Order  of  Adjudication — 

Distraint  for  Bent. 

Upon  the  construction  of  sects.  42  and  125  of  tlie  Barikrwptcy  Act,  1883, 
an  order  obtained  in  the  Chancery  Division  by  a  creditor  for  administra- 
tion of  a  deceased  debtor's  estate,  not  followed  by  any  proceedings  in 
bankruptcy,  is  not  equivalent  to  or  included  in  the  term  "  order  of  adjudica- 
tion" (sect.  42)  so  as  to  limit  the  power  of  the  landlord,  or  other  person 
to  whom  rent  is  due  from  the  deceased  person's  estate,  to  recover  by  dis- 
tress one  year's  rent  only  accrued  due  prior  to  the  date  of  the  administration 
order. 

Adjourned  summons. 

'Egbert  Fryman,  who  carried  on  the  business  of  wine  and  spirit 
merchant  at  B^ije,  died  on  the  29th  of  March,  1886,  having  by  his 
will  appointed  his  widow,  the  Defendant,  Caroline  Fryman,  his 
executrix. 

The  Plaintiff  was  the  father  of  Egbert  Fryman,  and  until  the 
end  of  1874  was  the  owner  of  the  business,  from  which  he  then, 
as  it  was  alleged,  retired  in  favour  of  his  son,  to  whom,  by  lease 
of  the  1st  of  January,  1875,  he  demised  the  business  premises 
for  a  term  of  fourteen  years  from  Christmas,  1874,  at  the  rent  of 
£100  per  annum  for  the  first  ten  years  of  the  term,  and  £50  per 
annum  during  the  last  four  years.  Other  arrangements  were  also 
made  at  the  time,  under  which  the  Plaintiff  purported  to  sell  the 
business  at  a  price  fixed  by  valuation  at  £2000,  and  took  a  mort- 
gage for  the  amount  of  the  purchase-money. 

No  rent  was  ever  paid  to  the  Plaintiff  under  the  lease  of 
January,  1875. 

On  the  12th  of  July,  1886,  Plaintiff,  on  behalf  of  himself  and 
all  others  the  unsatisfied  creditors  of  Egbert  Fryman  deceased, 
issued  a  summons  for  the  administration  of  his  estate,  and  on  the 
16th  of  November,  1886,  the  usual  administration  order  was 
made. 

On  the  11th  of  December,  1886,  upon  the  application  of  the 
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Plaintiff — who  claimed  to  be  a  creditor  on  the  estate  for  the  sum  CHITTY,  J. 
of  £1067  5s.  10^^.,  the  whole  amount  of  rent  due  from  the  25th  of  1888 
December,  1875,  to  the  29th  of  September,  1886,  under  the  lease 
of  the  1st  of  January,  1875 — it  was  ordered  that  Plaintiff  be  at 
liberty  to  distrain  for  the  sum  of  £475  12s.  Qd.,  being  five  and 
three  quarters  years'  arrears  of  rent  due  from  the  estate  of  the 
testator  on  the  29th  of  September,  1886  under  the  lease,  but  with- 
out prejudice  to  any  question,  including  the  question  whether 
liberty  to  distrain  ought  to  have  been  given ;  and  in  lieu  of  the 
distress  it  was  ordered  that  £475  12s.  6c?.,  being  a  sum  equal  to  the 
amount  of  the  last  five  and  three  quarters  years'  rent,  be  carried 
over  out  of  the  fund  in  Court  (a  sum  of  £966  representing  the 
proceeds  of  the  testator's  personal  estate)  to  an  account  entitled 
"  The  Proceeds  of  Plaintiff's  Distress ;  "  Plaintiff  not  to  be  preju- 
diced by  reason  of  his  not  having  actually  distrained,  should  the 
Court  be  of  opinion  upon  argument  that  the  leave  was  rightly  given. 

Plaintiff  had  applied  by  summons  (now  adjourned  into  Court) 
that  the  fund  in  Court  to  the  credit  of  the  action,  "  Proceeds  of 
Plaintiff's  Distress,"  might  be  sold,  and  the  proceeds  thereof 
paid  to  him. 

The  summons  was  opposed  by  Messrs.  Galhraith,  Grant  &  Co., 
creditors  on  the  estate,  whose  claims  against  the  estate  had  been 
allowed  at  £718  2s.  Id.,  and  who  had  on  the  12th  of  May,  1887, 
obtained  an  order  giving  them  liberty  to  attend  all  proceedings 
in  the  action  and  to  cross-examine  the  Plaintiff. 

The  grounds  of  opposition  were  : — 

1.  That  the  Plaintiff  had  no  hona  fide  claim  for  rent,  inasmuch 
as  the  lease  of  1875  under  which,  admittedly,  no  rent  was  ever 
paid,  and  attending  documents  purporting  to  effect  a  sale^of  the 
business  from  father  to  son  were  a  mere  sham,  and  for  purposes 
of  exhibition  only,  so  that  the  Plaintiff,  who  had  in  fact  remained 
the  actual  though  not  the  ostensible  owner  and  manager  of  the 
business,  had  no  right  of  distress. 

2.  That  as  a  matter  of  law  such  right  of  distress,  if  valid,  ex- 
tended to  one  year's  rent  only. 

In  the  event  of  the  Plaintiff's  claim  being  allowed  it  appeared 
that  the  estate  would  be  insufficient  for  payment  of  the  other 
creditors. 
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Bomer,  Q.C.,  and  B.  L.  Alexander,  in  support  of  the  Plaintiff's 
summons : — 

We  submit  that  there  is  nothing  to  displace  the  Plaintiff's 
claim  as  creditor  upon  the  estate  for  rent  under  the  lease  of 
January,  1875. 

It  will  be  contended  that  the  Plaintiff's  claim,  if  valid,  is 
limited  by  the  Banhruptey  Act,  1883,  sect.  42,  to  one  year's  rent 
only.  That  section,  however,  has  no  application,  as  there  has 
been  no  "  order  of  adjudication  "  within  the  terms  of  the  section, 
and  the  contention  is  wholly  negatived  by  the  terms  of  sect.  125. 


WhiteJiorne,  Q.C.,  and  Bray,  for  Galhraith,  Grant  &  Co.,  contra : — 

The  clear  inference  to  be  drawn  from  the  evidence  is,  that  as 
between  the  father  and  the  son  the  business  remained  that  of  the 
father,  who  never  really  retired,  but  continued  to  be  owner  and 
manager,  and  by  his  course  of  conduct  held  himself  out  to  the 
creditors  as  such. 

Then  as  a  matter  of  law,  assuming  the  Plaintiff's  claim  as  a 
creditor  for  rent  to  be  valid,  that  claim  is  limited  by  the  BanJc- 
ruptcy  Act,  1883,  sect.  42,  to  one  year's  rent  only  accrued  due 
prior  to  the  date  of  the  order  of  adjudication,  which  term  by 
sub-sect.  2  "  shall  be  deemed  to  include  an  order  for  the  adminis- 
tration of  the  estate  " — "  of  a  deceased  person  who  dies  insol- 
vent." In  this  case  the  estate  is  admittedly  insolvent,  and  the 
fact  that  the  order  for  administration  has  been  made  in  the 
Chancery  Division  cannot  affect  our  contention,  as  since  the  Act 
of  1883  (sect.  92),  the  jurisdiction  in  bankruptcy  is  exercised 
by  the  High  Court,  of  which  the  Bankruptcy  Court  is  now  a 
Division  and  bound  by  the  same  rules. 

[Chitty,  J.  intimated  his  opinion  that  the  words  "  order  for  the 
administratioa  of  the  estate  "  used  in  sect.  42,  sub-sect.  2,  meant 
an  order  under  the  Bankruptcy  Act  according  to  the  provisions  of 
sect.  125.] 

It  unquestionably  includes  an  order  for  the  administration  in 
bankruptcy  under  sect.  125  of  the  estate  of  a  person  dying  insol- 
vent, but  is  not  limited  to  that,  and  means  an  order  for  adminis- 
tration in  any  branch  of  the  High  Court.  Sect.  125  deals  with  and 
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points  to  the  new  jurisdiction  which  has  been  conferred  upon  the  CHITTY,  J. 
Bankruptcy  Division.  In  In  re  Albion  Steel  and  Wire  Company  (1)  1888 
it  was  expressly  held,  upon  sect.  10  of  the  Judicature  Act,  1875,  that 
in  the  administration  of  an  insolvent  estate  certain  rules  only  of 
the  law  of  bankruptcy,  and  not  the  whole  of  them,  should  prevail ; 
and  it  was  intended  by  the  Bankruptcy  Act  of  1883  to  get  rid  of 
that  anomaly.  Even  if  the  proceedings  be  transferred  to  the 
Bankruptcy  Court  under  sect.  125,  sub-sect.  4,  no  fresh  order  of 
adjudication  will  have  to  be  made,  but  the  proceedings  will  be 
taken  up  as  nearly  as  may  be  in  the  position  in  which  they  will 
leave  this  Court :  In  re  YorJc  (2) ;  thus  shewing  that  the  order 
for  administration  in  this  Division  is  equivalent  to  and  included 
in  the  term  "  order  of  adjudication  "  used  in  sect.  42. 


Bomer,  in  reply,  was  stopped. 


Chitty,  J.  (after  stating  that  upon  the  first  point  he  came  un- 
hesitatingly to  the  conclusion  that  there  was  no  ground  for  saying 
that  the  transaction  between  the  father  and  son  was  a  sham,  so  as 
to  deprive  the  father  of  his  prima  facie  right  to  distrain  under  the 
lease  of  January,  1875,  proceeded)  : — 

Then  a  further  point  has  been  raised,  which  turns  on  the  BanJc- 
ruptcy  Act  of  1883.  It  is  said  that  the  estate  of  the  deceased  son 
is  clearly  insufficient  for  payment  of  his  debts  in  full ;  in  other 
words,  therefore,  that  it  is  an  insolvent  estate,  and  accordingly 
that  sect.  42  of  the  Bankruptcy  Act  of  1883  applies  to  this  case 
and  limits  the  right  of  the  father  to  distress  to  one  year;  but 
to  one  year  prior  to  what  time  ?  The  language  of  the  section  is 
that  the  right  to  distress  is  to  be  available  for  one  year's  rent 
accrued  prior  to  the  date  of  the  order  for  adjudication.  There 
has  been  in  this  case  no  order  of  adjudication.  Then  sub-sect.  2 
runs  thus :  "  For  the  purposes  of  this  section  the  term  '  order  of 
adjudication '  shall  be  deemed  to  include  an  order  for  the  admin- 
istration of  the  estate  of  a  debtor  whose  debts  do  not  exceed 
fifty  pounds,  or  of  a  deceased  person  who  dies  insolvent."  The 
argument  is  that  order  for  the  administration  of  the  estate  of  a 
deceased  person  who  dies  insolvent "  includes  orders  not  simply 
(1)  7  Ch.  D.  547,  550.  (2)  36  Ch.  D.  233,  239. 
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CHITTY,  J.  made  by  the  Court  of  Bankruptcy  under  the  jurisdiction  con- 
1888  ferred  by  this  Act,  but  orders  made  by  the  High  Court.  Now  it 
appears  to  me  that  this  argument  cannot  be  maintained.  First 
this  sub-section  is  merely  explaining  the  meaning  of  the  term 
order  for  adjudication."  "  Order  for  adjudication  "  means  obvi- 
ously, and  there  is  no  question  about  this,  an  order  made  by  what 
may  be  termed  for  shortness  the  Bankruptcy  Court ;  that  is,  the- 
Court  which  according  to  sect.  168  is  defined  to  be  "the  Court 
having  jurisdiction  in  bankruptcy  under  this  Act."  When  the 
Legislature  in  that  2nd  sub-section  is  explaining  the  tern> 
"  order  for  adjudication  "  it  would  be  a  remarkable,  but  still  a 
possible  thing,  that  they  should  have  used  the  term  "  order  for 
administration  "  to  denote  the  order  of  a  Court  of  different  juris- 
diction. Prima  facie  the  order  for  administration  must  mean 
the  order  for  administration  in  the  same  Court,  but  that  is  made 
plainer  when  the  rest  of  the  section  is  considered,  and  the  answer 
to  the  argument  does  not  depend  on  this  observation  only.  The 
first  thing  that  the  order  for  adjudication  is  to  include  is  an 
order  for  administration  of  the  estate  of  a  debtor  whose  debts  do 
not  exceed  £50,  that  is  of  a  living  debtor ;  and  what  is  referred 
to  there  is  plainly  an  order  under  sect.  122  of  this  Act.  Then 
the  words  order  for  the  administration  of  the  estate  "of  a  de- 
ceased person  who  dies  insolvent  "  by  parity  of  reasoning  would 
also,  I  think,  include  an  order,  and  only  extend  to  an  order  made 
under  this  Act.  But  I  find  the  term  "  order  for  the  administra- 
tion of  the  estate  of  a  deceased  person,  who  dies  insolvent "  used 
in  several  places  in  sect.  125  in  such  a  way  as  to  leave  no  doubt 
as  to  the  meaning  of  the  Legislature  on  this  point.  In  sect.  125^ 
sub-sect.  1  [to  which  his  Lordship  referred],  occur  the  word& 
"  administration  of  the  estate  of  the  deceased  debtor  according^ 
to  the  law  of  bankruptcy."  Then  sub-sect.  2  provides  that  upoii' 
the  prescribed  notice  being  given  to  the  legal  personal  represen- 
tative of  the  deceased  debtor  the  Court  may  "  make  an  order  for 
the  administration  in  bankruptcy  of  the  deceased  debtor's  estate." 
Under  sub-sect.  3  such  an  order  shall  not  be  made  "  until  the 
expiration  of  two  months  from  the  date  of  the  grant  of  probate 
or  letters  of  administration,"  unless  as  therein  stated.  Sub-sect.  4 
also  enacts  that  a  petition  for  administration  under  the  sec- 
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tion  (125)  shall  not  be  presented  to  the  Court  {i.e.,  the  Court  CHITTY,  J. 
having  jurisdiction  in  bankruptcy),  "  after  proceedings  have  1888 
been  commenced  in  any  Court  of  justice  for  the  administra- 
tion of  the  deceased  debtor's  estate,"  and  then  makes  a  provi- 
sion for  transfer.  Then  comes  sub-sect.  5,  which  appears  to  me 
to  be  a  very  important  sub-section  bearing  on  this  matter;  in 
sub-sect.  6  the  term  "  administration  order  "  again  occurs ;  and 
then  sect.  9  may  be  referred  to. 

It  appears  to  me,  therefore,  putting  these  various  enactments 
together,  to  be  reasonably  clear  that  the  Legislature  intended 
that  the  term  "  order  for  administration  "  in  sect.  42  should  not 
extend  to  an  order  made  by  the  Chancery  Division.  The  limit 
of  time  for  the  distress  is  the  date  of  the  order  for  adjudication ; 
and  there  is  nothing  in  the  order  made  for  the  administration 
of  a  dead  man's  estate  in  this  Division  to  enable  the  Court 
at  once  to  say  that  the  estate  has  been  adjudged  to  be  insol- 
vent and  insufficient  for  payment  of  debts.  If  the  argument  of 
the  Eespondents  prevailed,  the  result  would  be  to  introduce 
great  confusion  in  the  matter,  for  what  time,  according  to  this 
argument,  is  the  Court  to  adopt  as  equivalent  to  the  order  for 
adjudication  ?  It  might  be  that  administration  had  been 
going  on  for  several  years  in  this  Court,  and  a  creditor  sud- 
denly appeared  with  a  large  bond  debt,  up  to  that  time  altogether 
unknown,  such  as  would  altogether  turn  the  scale  (such  cases 
have  happened),  and  the  estate  would  be  shewn  to  be  insolvent. 
Until  that  debt  is  brought  in  there  is  no  adjudication  which 
will  shew  the  estate  to  be  insolvent;  there  is  nothing  that 
enables  the  Court  to  fix  a  point  of  time  which  will  be  equiva- 
lent to  the  adjudication  of  bankruptcy.  The  result  would  be 
that  sect.  42  plainly  would  not  be  applied  during  the  earlier 
period  of  the  administration,  and  would  be  brought  into  opera- 
tion without  there  being  anything  in  the  shape  of  a  fixed 
order,  adjudicating  in  form  or  in  substance  on  the  question 
whether  the  estate  is  solvent  or  insolvent.  When  the  order  is 
made  under  sect.  125  by  the  Court  having  jurisdiction  in  bank- 
ruptcy, there  the  parties  called  before  the  Court,  and  before  the 
order  is  made,  can  be  heard  on  the  question  of  solvency  or 
insolvency,  and  the  order,  as  is  obvious  from  what  I  have  already 


474 


CHANCEEY  DIVISION.         [VOL.  XXXVIII. 


In  re 
Fryman's 
Estate. 

Feyman 

V. 

Feyman. 


CHITTY,  J.  read  from  sect.  125,  sub-sect.  2,  cannot  be  made  unless  the  Court 
1888  is  satisfied  there  is  a  reasonable  probability  that  the  estate  will 
be  insufficient.  I  think  the  result  is  that  at  the  present  time 
there  is  nothing  equivalent  to  an  order  for  adjudication,  and 
there  is  nothing  to  which  that  term  as  used  in  sect.  42  applies. 
And  it  would  be  a  strange  anomaly  if  the  Legislature  had  intro- 
duced by  sect.  42  this  one  bankruptcy  rule  into  administration 
in  the  Chancery  Division,  and  not  introduced  various  other  rules 
which  some  people  may  think  better  than  the  rules  applied  in 
this  Division  ;  for  instance,  the  priority  of  payment  accorded  in 
respect  of  wages  and  other  matters  of  that  kind.  I  ask,  and  I 
think  there  is  only  one  obvious  answer  to  the  question,  what  is 
the  effect  if  the  Respondents  should  be  right,  of  sub-sect.  5  of 
sect.  125,  which  divests  the  property  out  of  the  legal  personal 
representative  and  vests  it  in  the  official  receiver  of  the  Court 
as  trustee  ?  Of  course  upon  that  part  of  the  case  there  can  be 
no  question  but  that  it  means  an  order  for  administration  in 
bankruptcy.  The  result  is  that  the  Eespondents  fail  upon  the 
second  point  also. 


Solicitors  :  Blahe  &  Heseltine  ;  Harjper  &  Battcock. 


F.  G.  A.  W. 
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In  re  NEW  CHILE  GOLD  MINING  COMPANY.  north, 

1888 

Company — Reduction  of  Capital — Confirmation  hy  Court — Capital  lost  orun- 

represented  hy  available  assets " — Shares  issued  at  a  Discount — Sale  of    March  24 
Property  of  Company  in  Voluntary  Liquidation  in  Consideration  of  Shares  ■ 
in  Neio  Company — Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  161 
\_Revised  Ed.  Statutes,  vol.  xiv.,  p.  237] — Companies  Act,  1877  (4:0  &  41 
Vict.  c.  26),  ss.  3,  4  [Revised  Ed.  Statutes,  vol.  xviii.,  pp.  367,  368]. 

The  liquidator  of  a  company  in  voluntary  liquidation  entered  into  an 
agreement,  under  sect.  161  of  the  Companies  Act,  1862,  for  the  sale  of  its 
property  to  a  new  company,  part  of  the  consideration  being  the  issue  to  each 
shareholder  of  the  old  company  of  one  share  of  £1  in  the  new  company, 
with  15s.  credited  as  paid  up  thereon,  in  exchange  for  each  fully  paid-up 
share  of  £1  in  the  old  company  held  by  such  shareholder,  and  that  the  re- 
maining 5s.  per  share  should  be  payable  by  the  .  allottee  at  the  times  men- 
tioned in  the  agreement.  The  whole  of  the  shares  in  the  new  company, 
500,000  in  number,  were  issued  to  the  shareholders  in  the  old  company 
in  the  manner  mentioned  in  the  agreement.  Prior  to  their  issue  a  contract 
providing  for  their  being  issued  in  that  way  was  filed  with  the  Eegistrar  of 
Joint  Stock  Companies,  under  sect.  25  of  the  Companies  Act,  1867.  The 
company  afterwards  increased  its  capital  by  the  creation  of  500,000  more 
shares  of  £1  each,  of  which  50,000  were  issued  as  fully  paid  up  as  the  con- 
sideration for  the  purchase  of  other  property  by  the  company,  and  240,000 
were  issued  at  a  discount  of  15s.  per  share,  a  contract  being  in  each  case 
filed,  prior  to  the  issue,  with  the  Eegistrar  of  Joint  Stock  Companies. 
After  this  had  been  done  the  company  passed  a  special  resolution  for  the 
reduction  of  the  capital  by  cancelling  paid-up  capital  to  the  extent  of 
15s.  per  share,  as  having  been  lost  or  being  unrepresented  by  available 
assets.  The  company  petitioned  for  the  confirmation  of  the  resolution  by 
the  Court.  There  was  no  evidence  of  any  loss  of  capital  otherwise  than  by 
reason  of  the  issue  of  the  shares  at  a  discount : — 

Eeld,  that  the  issue  of  the  shares  at  a  discount  was  illegal,  and  that  the 
shareholders  were  still  liable  to  the  extent  of  15s.  per  share  : — 

Held,  therefore,  that  the  proposed  reduction  of  capital  could  not  be  con-  ' 
firmed  by  the  Court. 

Petition  by  the  above  company,  asking  for  the  confirmation 
by  the  Court  of  a  special  resolution  for  the  reduction  of  the  capital 
of  the  company. 

The  company  was  incorporated  on  the  20th  of  November,  1884, 
by  registration  under  the  Companies  Acts,  for  the  purpose  of  ac- 
quiring the  property  of  a  company  called  the  Chile  Gold  Mining 
Company,  Limited,  which  was  then  in  voluntary  liquidation  under 
an  extraordinary  resolution  passed  on  the  18th  of  November,  1884, 
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NORTH,  J.  and  other  mining  property  in  Venezuela,  and  working  the  same. 
1888  The  capital  of  the  new  company  was  £500,000,  divided  into 
In  re  500,000  shares  of  £1  each.  Special  resolutions  were  passed  by  the 
Gold  MmNG  company,  under  the  provisions  of  sect.  161  of  the  Companies 
Company.  1862,  authorizing  the  liquidator  to  transfer  or  sell  all  or  any 
of  the  assets  of  the  company  to  any  other  company  formed  or  to  be 
formed,  and  to  receive  in  compensation  or  part  compensation  for 
such  transfer  or  sale  shares  or  other  interests  in  any  such  other 
company.  On  the  3rd  of  December,  1884,  a  deed  was  executed 
between  the  old  company  and  their  liquidator  of  the  one  part,, 
and  the  new  company  of  the  other  part,  by  which  the  old  company 
agreed  as  beneficial  owners  to  sell  and  convey  to  the  new  com- 
pany, and  the  new  company  agreed  to  purchase  and  accept,  as 
from  the  3rd  of  December,  1884,  the  undertaking,  mines,  and 
property  of  the  old  company,  free  from  incumbrances,  save  and 
except  the  charges  created  by  the  indentures  of  mortgage  exe- 
cuted to  secure  certain  debentures  which  had  been  issued  by  the 
old  company,  and  it  was  agreed  that  the  new  company  should  on 
or  before  the  1st  of  March,  1885,  pay  to  the  old  company  a  sum 
sufficient  to  enable  the  liquidator  to  pay  and  discharge  all  the 
debts  and  liabilities  thereof,  including  any  liability  to  dissentient 
members  under  sect.  161  of  the  Companies  Act,  1862,  but  not  in- 
cluding the  debentures,  or  should  otherwise  satisfy  and  discharge 
all  such  debts  and  liabilities,  and  should  further  pay  and  dis- 
charge all  the  costs,  charges,  and  expenses  of  and  incident  to  the 
winding-up  of  the  old  company ;  that  the  new  company  should 
take  over,  and  indemnify  the  old  company  against  all  liability 
in  respect  of  the  debentures  and  the  mortgage  deeds,  and  that 
the  new  company  should,  if  and  when  required  to  do  so  by  the 
liquidator  of  the  old  company,  allot  and  issue  to  each  shareholder 
of  the  old  company  one  share  of  £1  in  the  new  company,  with 
15s.  credited  as  paid  up  thereon,  in  exchange  for  each  fully  paid 
up  share  of  £1  in  the  old  company  held  by  such  shareholder, 
and  that  the  remaining  5s.  per  share  upon  each  of  such  shares  in 
the  new  company  should  be  payable  by  the  allottee  or  transferee 
thereof,  as  to  Is.  per  share  on  the  6th  of  December,  1884,  and  as 
to  the  remaining  4s.  per  share  as  and  when  called  up  by  the 
board  of  directors  of  the  new  company. 
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The  whole  of  the  500,000  shares  in  the  new  company  were  NOETH,  j. 
issued  to  shareholders  in  the  old  company  as  provided  by  the  1888 
agreement,  with  15s.  per  share  credited  as  paid  up  thereon,  and      in  re 
the  remaining  5s.  per  share  was  afterwards  paid  up  on  all  the  g^ld  MnJiNa 
shares.    Prior  to  the  issue  of  the  shares  a  contract,  dated  the  Company. 
3rd  of  December,  1884,  between  the  old  company  and  their 
liquidator  of  the  one  part,  and  the  new  company  of  the  other  part, 
providing  for  the  issue  of  the  shares  with  15s.  per  share  credited 
as  paid  up  thereon  in  the  manner  above  mentioned,  was  filed  with 
the  Eegistrar  of  Joint  Stock  Companies  in  accordance  with  the 
provisions  of  sect.  25  of  the  Companies  Act,  1867. 

In  May,  1885,  a  special  resolution  was  passed  increasing  the 
capital  of  the  new  company  by  a  sum  of  £100,000  divided  into 
100,000  shares  of  £1  each.  Of  these  shares  50,000  were  issued  as 
fully  paid  up  in  respect  of  the  purchase  by  the  company  of  certain 
mining  property,  under  a  contract  dated  the  28th  of  July,  1885, 
which  before  the  issue  of  the  shares  was  filed  with  the  Eegistrar 
of  Joint  Stock  Companies.  These  50,000  fully  paid-up  shares 
were  originally  represented  by  share  warrants  to  bearer.  17,500 
of  these  warrants  were  afterwards  redelivered  to  the  company,  and 
the  remaining  32,500  were  still  outstanding.  The  remaining 
50,000  shares  of  the  100,000  were  issued  as  paid  up  to  the  extent 
of  19s.  per  share,  in  pursuance  of  two  contracts  dated  the  11th 
of  November  and  the  13th  of  December,  1886,  in  consideration 
of  a  sum  of  £12,500,  being  4s.  per  share,  paid  by  the  allottees 
to  the  company  in  respect  of  those  shares.  The  two  contracts 
were  prior  to  the  issue  of  the  shares  filed  with  the  Eegistrar  of 
Joint  Stock  Companies.  The  remaining  Is.  per  share  was  after- 
wards paid  up  on  those  50,000  shares. 

In  May,  1887,  a  special  resolution  was  passed  for  increasing  the 
capital  by  £400,000  in  400,000  shares  of  £1  each.  Of  these 
shares  190,000  were  issued  at  a  discount  of  15s.  per  share,  in 
pursuance  of  contracts  filed  with  the  Eegistrar  of  Joint  Stock 
Companies  prior  to  the  issue  of  the  shares.  The  remaining  5s. 
per  share  had  been  paid  up  on  these  shares.  The  remaining 
210,000  of  these  shares  had  not  been  issued.  By  the  articles  of 
association  the  company  was  authorized  at  any  time  to  reduce  its 
capital  in  the  manner  prescribed  by  the  Comimnies  Acts,  1867 
and  1877. 
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NOETH,  J.      In  March,  1888,  the  company  passed  a  special  resolution,  that 
1888       the  capital  of  the  company  be  reduced  by  £750,000,  by  cancelling 
In  re      paid-up  Capital  which  has  been  lost  or  is  unrepresented  by 
Gold  mSing  ^^^il^^^©  assets  to  the  extent  of  15s.  per  share  upon  each  of  the 
Company.    1,000,000  shares  which  have  been  issued  or  authorized  to  be 
issued." 

The  petition  stated  that  previously  to  the  passing  of  the  special 
resolution  paid-up  capital  to  the  extent  of  £592,500  had  been 
lost  or  was  unrepresented  by  available  assets,  and  that  the  pro- 
posed reduction  of  capital  did  not  involve  either  the  diminution 
of  any  liability  in  respect  of  unpaid  capital  or  the  payment  to 
any  shareholder  of  any  paid-up  capital. 

The  only  evidence  of  the  loss  of  capital  was  an  affidavit  made 
by  the  chairman  of  the  company,  repeating  the  statements  con- 
tained in  the  petition. 

There  was  no  Kespondent  to  the  petition. 

CooJcson-CraeJcantJiorpe,  Q.C.,  and  A.  Young,  for  the  company, 
referred  to  In  re  Flaskynaston  Tube  Company  (1) ;  In  re  Ince 
Hall  Boiling  Mills  Company  (2)  ;  In  re  Addlestone  Linoleum  Com- 
pany (3). 


NOETH,  J. : — 

I  cannot  make  any  order  on  the  petition,  and  I  must  dismiss 
it.  It  is  based  on  this,  that  the  shares  were  issued  to  the  share- 
holders with  15s.  per  share  paid  up  thereon,  and  5s.  per  share 
which  remained  to  be  paid.  The  real  transaction  was  this,  that 
the  shares  were  to  have  5s.  per  share  paid  in  cash  and  15s.  per 
share  additional  was  to  be  credited  as  paid  up,  not  because  it  was 
in  fact  paid  or  because  it  represented  actual  value,  but  merely  as 
representing  nothing.  The  case  is  not  put  on  the  ground  that,  at 
the  time  when  the  shares  were  issued,  this  15s.  per  share  repre- 
sented assets  which  have  been  lost  since  ;  but  it  is  admitted  that 
there  was  nothing  then  in  existence  to  represent  it.  It  seems  to 
me  that  there  is  a  dilemma  out  of  which  there  is  no  way  of  escape. 
Either  the  transaction  was  that  which  it  is  stated  to  be  in  the 
petition ;  or  the  new  company  bought  the  property  of  the  old 

(1)  23  Ch.  D.  542.  (2)  23  Ch.  D.  545,  n. 

(3)  37  Ch.  D.  191. 
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company  on  the  terms  of  discharging  all  the  liabilities  of  the  NORTH,  J. 
old  company  and  the  costs  of  the  winding-up,  and  agreeing  to  1888 
give  to  all  the  shareholders  in  the  old  company  in  lieu  of  their  re 
shares  in  the  old  company  a  similar  number  of  shares  in  the  new  q^^d  Mining 
company  credited  with  15s.  per  share  paid  up.  If  all  the  old  Company. 
shareholders  had  taken  shares  in  the  new  company  there  would 
have  been  15s.  all  round.  But  it  was  contemplated  that  there  might 
be  some  shareholders  in  the  old  company  who  would  not,  or  could 
not,  take  shares  in  the  new  company,  and  those  persons  would  be 
entitled  to  receive  compensation,  under  the  provisions  of  s.  161  of 
the  Companies  Act,  1862,  for  their  interests  in  the  old  company, 
and  the  agreement  provided  amongst  other  things  for  the  taking 
over  by  the  new  company  of  all  liability  to  dissentient  members 
of  the  old  company.  The  transaction  really  contemplated  was 
that  the  shareholders  who  should  take  shares  in  the  new  com- 
pany would  receive  value  to  the  amount  of  15s.  per  share,  and 
would  incur  a  liability  of  5s.  per  share  only :  and  if  that  is  the 
true  basis,  there  is  nothing  to  shew  that  the  value  which  they  got 
has  ceased  to  be  available  assets  of  the  new  company.  But  the 
petition  is  addressed  to  the  case,  that  in  point  of  fact  that  15s, 
per  share  represented  nothing ;  or,  in  other  words,  that  the  11. 
shares  were  issued  at  a  discount  of  15s.  per  share.  In  my  opinion 
such  a  transaction  is  not  legal,  and  has  not  the  effect  of  relieving 
the  shareholders  from  liability  to  pay  up  15s.  per  share  beyond 
the  5s.  per  share.  In  re  Addlestone  Linoleum  Company  (1)  applies 
exactly  to  the  present  case.  Having  regard  to  the  way  in  which 
the  matter  is  brought  before  me,  I  can  only  say  that  no  case  has 
been  shewn  which  can  justify  me  in  confirming  the  proposed 
reduction  of  capital. 

Solicitors :  Kearsey,  Haives,  &  Walsh. 

(1)  37  Ch.  D.  191. 

W.L.  C. 
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J-  HUaiLL  V.  WILKINSON. 

1888 

-V-  [1887   H.    No.  958] 

Aj^ril  25. 

  Equitahle  Mortgage — Beversion — Real  Projperty  Limitation  Act,  1874  (37  &  38 

Vict.  c.  57),  ss.  1,  2  [Revised  Ed.  Statutes,  vol.  xvii.,  p.  251]. 

Time  begins  to  run  for  the  purpose  of  barring  a  foreclosure  action  on  an 
equitable  charge  on  a  contingent  reversionary  interest  in  land  only  from, 
the  time  the  interest  falls  into  possession. 

Joseph  HUGILL,  of  Whitby,  deceased,  by  his  will,  dated 
1838,  devised  certain  houses  at  Whiiby,  and  all  other  his  real 
estate,  after  the  death  of  his  wife,  Dinah  Hugill,  to  trustees  upon 
trust  to  pay  and  equally  divide  the  rents  in  manner  therein 
mentioned  during  the  life  of  the  longest  liver  of  seven  of  his 
children,  and  after  the  decease  of  the  survivor  in  trust  for  all 
and  every  his  grandchildren  the  children  of  his  said  sons  and 
daughters,  and  of  his  daughter,  Elizabeth  Battersby,  deceased,  as 
should  then  be  living  equally  to  be  divided  amongst  them  as 
tenants  in  common. 

The  testator  died  in  February,  1848 ;  his  wife  died  in  1858 ; 
and  the  last  survivor  of  his  seven  children  named  in  the  will 
died  on  the  10th  of  August,  1886.  This  was  an  action  for  parti- 
tion of  the  testator's  real  estate.  Judgment  had  been  given  in 
common  form  directing  an  inquiry  as  to  the  persons  interested, 
and  as  to  incumbrances. 

Two  of  the  testator's  grandsons,  who  survived  all  his  children, 
were  Joseph  Wilkinson  and  John  his  brother.  In  September, 
1870,  John  Wilkinson  lent  his  brother  Joseph  £150,  and  the  latter 
signed  a  document,  dated  the  22nd  of  September,  1870,  in  the  fol- 
lowing terms : — 

"  Keceived  the  sum  of  one  hundred  and  fifty  pounds  from  my 
brother  John  Wilkinson  on  the  twenty-second  day  of  September, 
one  thousand  eight  hundred  and  seventy,  and  I  hereby  give  him 
as  security  the  whole  of  my  interest  I  am  entitled  to  out  of  the 
property  left  by  my  grandfather  Joseph  HugilU* 

Joseph  Wilkinson  was  adjudicated  bankrupt  in  February,  1871. 
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He  had  been  discharged,  and  his  interest  in  the  testator's  Teal  NORTH,  J. 

estate  was,  subject  to  the  equitable  charge  in  favour  of  John  1888 

WiUdnson,  vested  in  the  official  receiver.  John  Wilkinson  carried  Hugill 

in  a  claim  to  rank  as  an  incumbrancer  on  the  share  of  Joseph  ^jlk^jj^son 

Wilkinson  for  £150.    The  claim  was  contested  on  the  part  of  the  — ^- 
official  receiver,  on  the  ground  that  the  right  of  action  was 
barred  by  statute,  and  adjourned  into  Court.    It  was  admitted 
that  the  right  to  sue  on  the  debt  was  barred  by  statute. 

Birr  ell,  for  John  Wilkinson  : — 

The  appropriate  remedy  for  an  equitable  mortgagee  of  a  rever- 
sionary interest  in  land  is  an  action  for  foreclosure.  Such  an 
action  is  an  action  for  recovery  of  land,  and  is  not  within  sect.  40 
of  the  Statute  of  Liraitations  (3  &  4  Will.  4,  c.  27),  but  is  within 
sects.  2  and  24  of  that  Act,  and  by  parity  of  reason  it  is  now 
affected  by  sect.  2  of  the  Beal  Property  Limitation  Act,  1874. 
The  remedy  is,  therefore,  not  barred  till  the  lapse  of  twelve  years 
from  the  time  the  mortgagor's  interest  falls  into  possession  : 
Harlock  v.  Ashherry  (1). 

Ingle  Joyce,  for  the  Official  Keceiver  : — 

The  mortgagee  of  a  reversionary  interest  in  land  is  entitled  to 
foreclose  immediately  without  waiting  till  the  mortgaged  estate 
falls  into  the  possession  of  the  mortgagor :  Sinclair  v.  Jackson  (2). 
If  he  forecloses  he  will  get  the  land  as  and  when  the  mortgagor 
would  have  got  it,  and  time  for  that  purpose  does  not  begin  to  run 
against  him  till  the  period  at  which  he  is  first  entitled  to  bring 
an  action  to  recover  the  land  in  possession :  Fugh  v.  Heath  (3). 
But  the  time  within  which  he  can  bring  an  action  against  his 
mortgagor  for  foreclosure  runs  from  the  last  payment  or  other 
acknowledgment  by  the  mortgagor. 


NOKTH,  J. 

In  my  opinion  there  is  a  charge  here.  The  security  is  one 
which  was  made  on  the  22nd  of  September,  1870,  signed  by 
Joseph  TF^7K^^so^^,  by  which,  to  put  it  shortly,  he  charges  in  favour 

(1)  19  Ch.  D.  539.  (2)  17  Beav.  405. 

(3)  7  App.  Gas.  235. 
Vol.  XXXVIII.  2  L  1 
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NORTH,  J.  of  John  Wilkinson  all  his  interest  in  the  property  left  by  his 
1888       grandfather.    The  property  left  by  his  grandfather  included  cer- 
HuGiLL     t^ii^  ^6^1  property,  which  was  devised  by  a  will  made  as  far  back 
Wilkinson  ^^^^  1^^^  to  Dinah  Sugill  for  life,  and  after  her  death  to 

  trustees  upon  trust  to  pay  and  equally  divide  the  rents  unto 

certain  persons  until  the  death  of  the  longest  liver  of  them,  which 
took  place  on  the  10th  of  August,  1886,  and  then  from  and  after 
the  death  of  the  longest  liver,  in  trust  for  certain  persons  not 
named,  but  who  are  described  in  the  will  as  being  his  grand- 
children, children  of  certain  persons  named ;  and  of  those  per- 
sons Joseph  Wilkinson  is  one,  and  John  Wilkinson  is  another. 

Now  the  charge  given  by  Joseph  Wilkinson  in  1870  was  rever- 
sionary, that  is  to  say,  though  it  was  a  present  charge,  it  was  a 
charge  on  property  into  possession  of  which  he  could  not  come  in 
any  way  until  the  death  of  a  person,  which  happened,  in  fact,  in 
1886.  But  John  Wilkinson  was  not  bound  to  wait  until  the  re- 
version fell  into  possession  to  enforce  his  charge ;  he  might  have 
taken  steps  to  enforce  it  at  any  time  after  the  charge  was  created. 
I  gather  there  has  been  nothing  done  by  way  of  part  acknow- 
ledgment, or  part  payment,  or  anything  of  that  sort  which  would 
keep  the  charge  alive,  and,  therefore,  I  take  it  that  the  personal 
claim  by  John  Wilkinson  against  Joseph  Wilkinson  for  the  debt 
has  been  barred  by  the  statute. 

But  the  question  is  whether  he  is  or  is  not  entitled  to  come 
and  ask  to  have  this  charge  upon  Joseph  Wilkinson^ s  share  re- 
cognised by  the  Court.  To  put  the  matter  in  a  simple  way ; 
supposing  Joseph  Wilkinson  had  taken  the  whole  property  instead 
of  a  share,  and  had  not  been  made  bankrupt,  John  Wilkinson 
would  have  had  a  charge  upon  it,  which  he  would  have  been 
entitled  by  proceedings  against  Joseph  Wilkinson  to  enforce  by 
way  of  foreclosure  ;  and,  if  the  legal  estate  had  been  outstanding 
in  the  trustee  of  Joseph  Wilkinson,  he  could  have  joined  the 
trustee  as  Defendant  in  the  action  for  the  purpose  of  obtaining 
from  him  the  conveyance  of  the  legal  estate  which  he  would  have 
obtained  from  Joseph  Wilkinson,  if  the  legal  estate  had  been  in 
him ;  and  it  would  have  been  proper  to  have  joined  the  trustee 
for  that  purpose.  At  the  present  moment  the  right  of  Joseph 
Wilkinson  or  the  official  receiver  to  proceed  against  the  trustee 


VOL.  XXXVIII.]  CHANCEKY  DIVISION. 


483 


of  the  will  is  clear,  because  his  right  to  call  for  a  conveyance  NOETH,  J. 
can  only  be  within  the  statute  from  the  period  when  the  reversion  1888 
fell  into  possession.    I  see  no  reason  why  a  mortgagee's  right  Hugill 
should  not  be  as  large  as  the  mortgagor's.  WiLKmsox. 

At  the  present  moment  it  is  clear  that  Joseph,  or  the  official   

receiver,  could  take  proceedings  against  the  trustees  of  the  will 
to  have  the  share  made  over  to  him ;  the  only  defence  suggested 
is  that  of  the  statute.  But  the  right  of  Joseph,  or  the  trustee,  to 
bring  such  action  is  clearly  unaffected  by  the  statute  of  the  3  &  4 
Will.  4,  or  the  later  statute  (which  alters  the  time,  but  re-enacts 
and  confers  substantially  the  same  rights  in  other  respects)  of 
1874. 

Now  the  right  oi  John  Wilkinson  against  Joseph  Wilkinson  and 
the  persons  claiming  under  him,  is  a  right  to  enforce  a  charge. 
That  charge  may  be  enforced  by  way  of  foreclosure.  An  action 
for  foreclosure,  or  the  right  to  bring  an  action  for  foreclosure, 
seems  to  me  to  be  the  same  thing,  for  this  purpose.  It  is  clearly 
within  HarJock  v.  Ashherry  (1),  an  action  or  right  to  bring  an 
action  for  the  recovery  of  land,  and  it  is  expressly  held  to  be 
within  sect.'  2  of  the  Act  of  3  &  4  Will.  4,  and  it  follows  it  is 
equally  within  sect.  1  of  the  Act  of  1874.  The  first  section  of  that 
Act  provides  "  after  the  commencement  of  this  Act,  no  person 
shall  .  .  .  bring  an  action  "  (I  omit  all  the  words  except  those  that 
are  material)  "  to  recover  any  land,  .  .  .  but-  within  twelve  years 
next  after  the  time  at  which  the  right ...  to  bring  such  action 
shall  have  first  accrued  to  some  person  through  whom  he  claims." 
Now,  it  is  clear  that  the  right  to  bring  an  action  within  the 
meaning  of  this  Act  is  to  be  deemed  to  have  first  accrued  at  the 
period  defined  by  the  2nd  section ;  that  is  to  say,  the  right  to 
bring  the  action  shall  be  deemed  to  have  first  accrued  in  respect 
of  an  estate  or  interest  in  reversion  or  remainder  at  the  time  at 
which  the  same  shall  have  become  an  estate  or  interest  in  posses- 
sion. That  section  does  not  prevent  a  mortgagee  of  a  rever- 
sionary interest  taking  proceedings  against  his  mortgagor  while 
it  is  still  an  interest  in  reversion.  It  does  not  touch  that  case 
at  all.  But  it  does  deal  with  the  case  when  it  is  an  interest  in 
possession,  by  enacting  that  the  right  to  bring  an  action  shall 

(1)  19  Ck  D.  539. 
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JiTORTH,  J.  only  be  barred  by  lapse  of  twelve  years  after  tbe  interest  has 
1888       become  an  interest  in  possession.   Unless  it  is  barred  in  that  way, 
HuGiLL     it  is  not  barred  at  all.    The  right  to  bring  an  action  for  the 

Wilkinson,  ^^ecovery  of  the  land  continues  until  the  expiration  of  twelve  years 
from  the  time  at  which  there  has  been  a  right  to  bring  an  action 
to  recover  the  land  in  possession. 

Under  these  circumstances,  the  right  of  John  Wilkinson  to 
bring  an  action  for  the  recovery  of  the  land  against  Jose]oh 
Wilkinson  is  expressly  saved  by  the  2nd  section  of  the  Act  of 
1874.  That  being  so,  he  would  have  a  right  to  bring  it  against 
Joseph  Wilkinson,  and  also  against  the  trustees  in  whom  the  legal 
estate  was  vested :  and  now  when  there  is  an  inquiry  as  to  who 
are  the  persons  interested  in  the  land,  the  right  oiJohn  Wilkinson 
to  bring  an  action  to  recover  it  against  Joseph  Wilkinson,  or 
those  claiming  under  him,  and  the  trustees  in  whom  it  is  vested, 
is  one  which  must  be  recognised  as  an  existing  interest. 

Solicitors  for  John  Wilkinson:  Badford  &  Frankland,  agents 
for  Woodwark  &  White,  Whitby. 

Solicitor  to  the  Board  of  Trade  for  the  Official  Beceiver. 

D.  P. 
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EOOTS  V,  WILLIAMSON. 


STIIILING,J. 


1888 


[1886.    K.  885] 


March!,  8,15. 


Compcmi/ — Transfer  of  SJiares — Non-registration  of  Transfer — Inchoate  Legal 
Title — Pre-existing  Equitable  Title. 

The  deed  of  settlement  under  which  a  company  was  formed  provided 
(a)  that  no  person  claiming  to  be  the  proprietor  of  any  share  by  transfer 
should  be  treated  as  such  unless  and  until  he  should  have  been  registered 
in  the  register  of  shareholders  as  the  proprietor  of  such  share ;  (h)  that 
no  person  should  be  entitled  to  be  registered  as  the  proprietor  of  any  share 
unless  and  until  by  execution  of  the  deed  of  settlement,  or  some  deed 
referring  thereto,  he  should  have  undertaken  all  the  obligations  of  a  share- 
holder ;  and  (c)  that  every  transfer  should  be  effected  by  deed  which,  when 
executed,  should  be  deposited  or  left  at  the  office  of  the  company. 

The  Plaintiff,  a  married  woman,  living  apart  from  her  husband,  pur- 
chased shares  in  the  company  with  moneys  forming  part  of  her  separate 
estate,  and  such  shares  were  transferred  to  and  registered  in  the  name  of 
W.,  who  held  them  as  trustee  for  her  for  her  separate  use. 

W.,  being  indebted  to  the  Defendants,  as  a  security  for  his  debt,  deposited 
with  them  the  certificates,  and  executed  to  them  a  transfer  of  the  shares. 
The  deed  of  transfer  did  not  refer  to  the  deed  of  settlement,  and  the  De- 
fendants sent  it  (along  with  the  certificates)  to  the  office  of  the  company, 
for  registration ;  but  did  not  execute  or  offer  to  execute  the  deed  of  settle- 
ment. The  company  having  received  notice  that  the  Plaintiff  claimed  the 
beneficial  ownership  of  the  shares,  did  not  proceed  to  register  the  transfer. 

In  an  action  by  the  Plaintiff  to  establish  her  title  to  the  shares  : — 

Held,  that  the  Defendants  had  neither  a  complete  legal  title  to  the 
shares,  nor  as  between  themselves  and  the  company  an  unconditional  right 
to  be  registered  as  shareholders  in  the  place  of  TF".,  and  that  their  title 
being  inchoate  only  was  insufficient  to  defeat  the  pre-existing  equitable 
title  of  the  Plaintiff. 

Dodds  V.  Hills  (1)  observed  upon  and  distinguished. 

In  the  year  1876  the  Plaintiff,  a  married  woman,  living  apart 
from  her  husband,  purchased  with  moneys  forming  part  of  her 
separate  estate,  175  shares  of  £10  each  (with  £2  paid  up)  in  the 
Wliittington  Life  Assurance  Company  ;   a  company  originally 


formed  under  the  Act  7  &  8  Vict.  c.  110,  but  now  registered 
under  the  Comjmnies  Act,  1862.  These  shares  were  transferred 
to  and  registered  in  the  name  of  Alfred  Mortimer  Waller,  and  he 
held  them  as  trustee  of  the  Plaintiff  for  her  separate  use.  In 

(1)  2  H.  &  M.  424. 
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STIRLING,J.  March,  1880,  Waller,  at  the  request  of  the  Plaintiff,  transferred 
1888  the  shares  to  the  Defendant  George  Thomas  Williamson,  who  also 
EooTs  ^el^  them  as  trustee  of  the  Plaintiff  for  her  separate  use.  On 
Williamson  ^'^^^  April,  1881,  the  Plaintiff,  at  the  request  of  William- 
  son,  wrote  and  signed  the  following  memorandum : — 

"  I  hereby  authorize  Mr.  G.  T.  Williamson  of  East  Dulwich  to 
dispose  of  the  whole  or  a  part  of  the  175  shares  he  holds  on  my 
behalf  in  the  Whittington  Life  Assurance  ComiMny." 

On  the  9th  of  August,  1883,  Williamson,  at  the  request  of  the 
Plaintiff,  gave  to  her  an  I.  0.  U.  for  £496,  the  amount  of  the 
original  price  of  the  shares. 

It  appeared  that  Williamson  was  a  member  of  the  firm  of 
Williamson  &  Nelson,  who  carried  on  business  at  Wood  Street  in 
the  city  of  London,  and  had  dealings  with  the  Defendants 
HodgTiinson  &  Arnold,  in  respect  of  which  the  former  had  towards 
the  end  of  1886  become  indebted  to  the  Defendants  in  the  sum 
of  £200  or  thereabouts.  For  this  sum  the  Defendants  required 
security,  and,  early  in  February,  1886,  Williamson  deposited  with 
the  Defendants  the  certificates  of  seventy-five  of  the  Plaintiff's 
shares  in  the  Whittington  Life  Assurance  Comjoany,  and  executed 
a  transfer  of  these  shares  to  them,  which  transfer  was  substantially 
according  to  the  form  given  in  Table  A  to  the  Companies  Act, 
1862,  but  at  the  time  of  its  execution  was  undated,  and  without 
expressed  consideration,  being  on  a  printed  form  with  the  spaces 
for  date  and  consideration  left  blank. 

On  the  26th  of  April  the  Plaintiff  wrote  to  the  manager  of  the 
company  a  letter,  stating  to  the  effect  that  Williamson  held  the 
shares  in  trust  for  her,  and  asking  whether  the  shares  could  be 
transferred  either  to  herself  or  her  daughter.  To  this  the  manager 
replied  on  the  29th  of  April  to  the  effect  that  the  shares  must  be 
transferred  by  Williamson,  and  could  not  be  transferred  to  the 
^  Plaintiff,  but  might  be  transferred  to  her  daughter. 

About  the  4th  or  5th  of  May  the  Defendants  EodgJcinson  & 
Arnold  executed  the  transfer  from  Williamson  to  themselves,, 
filling  up  the  blank  left  for  the  cousideration  with  "  5s.,"  and 
that  left  for  the  date  with  "4  of  May;"  and  on  the  6th  of 
May  Messrs.  Fernyhough  &  Ashe,  their  brokers,  sent  the  transfer 
(along  with  the  certificates)  to  the  company  for  registration.  On 
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receipt  thereof  the  manager  wrote  to  the  Plaintiff  on  the  7th  of  STIRLING,  J. 
May  and  informed  her  that  he  had  received  for  registration  a  1888 
transfer  to  Eodghinson  &  Arnold  of  the  seventy-five  shares  claimed  roots 
by  her,  and  at  the  same  time  he  wrote  to  Fernyhough  &  Ashe  -^jlliamson 

stating  that  the  Plaintiff  claimed  the  shares  comprised  in  the   

transfer  forwarded  as  actually  hers  though  nominally  held  by 
Williamson,  that  he  had  communicated  this  fact  to  Williamson 
on  the  previous  Monday  verbally  and  since  by  letter,  and  that 
he  should  await  the  Plaintiff's  reply  to  or  action  upon  his  notifi- 
cation to  her  of  the  proposed  transfer  before  submitting  it  to  his 
board  for  approval. 

Thereupon  the  Plaintiff  took  steps  to  assert  her  rights  to  the 
shares,  and  on  the  10th  of  May  the  writ  in  this  action  was  issued 
against  Williamson  alone,  and  on  the  13th  of  May  an  injunction 
was  obtained  against  him.  The  company  were  subsequently 
made  parties ;  but  on  the  25th  of  May  proceedings  were  stayed 
against  them  upon  their  undertaking  not  to  register  the  transfer, 
and  to  deal  with  the  shares  and  certificates  as  the  Court  should 
direct.  HodgJcinson  &  Arnold  were  afterwards  added  as  parties, 
and  on  the  27th  of  May  an  interim  order  was  obtained  restraining 
them  from  dealing  with  the  seventy-five  shares,  and  from  com- 
pleting or  allowing  to  be  completed  any  transfer  of  or  dealings 
with  the  said  shares  or  any  portions  thereof,  except  to  the 
Plaintiff. 

The  material  provisions  of  the  deed  of  settlement  of  the  com- 
pany were  to  the  following  effect : — 

Art.  4:  That  "every  person  who  should  from  time  to  time 
appear  registered  as  the  proprietor  of  any  share  in  the  register 
of  shareholders "  should,  "  unless  and  until  his  share  shall  by 
operation  of  law  or  otherwise  conformably  to  the  provisions 
herein  contained  become  vested  in  some  other  person,"  be  treated 
by  the  company  as  the  lawful  proprietor  of  such  share. 

Art.  5 :  That  no  person  claiming  to  be  the  proprietor  of  any 
share  "  shall  be  entitled  to  be  treated  or  recognised  as  such 
unless  and  until  he  shall  have  been  registered  in  the  register  of 
shareholders  aforesaid  as  the  proprietor  of  such  share." 

Art.  6 :  That  no  person  (with  certain  immaterial  exceptions) 
"  shall  be  entitled  to  be  registered  in  the  register  of  shareholders 
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Williamson. 


STIRLING,J.  as  the  proprietor  of  any  share  unless  and  until  he  shall  by  his 
1888       execution  of  these  presents  or  some  deed  referring  thereto  have 
undertaken  all  the  liabilities,  duties,  and  obligations  of  a  share- 
holder in  respect  of  such  share." 

Art.  13 :  "  That  the  company  shall  in  no  case  be  bound  to 
notice  any  trust  ...  or  equitable  right  or  interest  affecting  any 
share  distinct  from  the  legal  title  thereto." 

Art.  14 :  That  ..."  every  transfer  of  shares  shall  be  effected 
by  deed  which  when  executed  shall  be  deposited  or  left  at  the 
office,  and  remain  in  the  custody  of  the  company :  and  such 
deed  shall  be  according  to  the  form  A  contained  in  schedule 
hereto  or  to  the  like  effect." 

The  form  of  transfer  given  in  the  schedule  to  the  deed  of 
settlement  was  substantially  the  same  as  that  given  in  Table  A 
in  the  first  schedule  of  the  Companies  Act,  1862,  except  as  to  its 
final  clause,  which  was  as  follows :  "  And  I  the  said  "  (transferee), 
"  do  hereby  agree  to  take  the  said  shares  subject  to  the  same  con- 
ditions, and  to  the  provisions  of  the  deed  or  deeds  of  settlement 
of  the  said  company :  "  and  the  transfer  executed  by  Williamson 
to  the  Defendants  did  not  contain  this  clause  nor  any  reference 
to  the  deed  of  settlement,  nor  had  the  Defendants  ever  executed 
or  offered  to  execute  that  deed. 

The  action  now  came  on  for  trial  as  against  the  Defendants 
Hodghinson  &  Arnold,  and  upon  motion  for  judgment  on  default 
in  delivering  a  defence  as  against  the  Defendant  Williamson, 

Buckley,  Q.C.,  and  Mulligan,  for  the  Plaintiff: — 

The  Plaintiff  has  a  pre-existing  equitable  title,  and  in  order  to 
displace  it  the  Defendants  must  shew  either  that  they  have  ac- 
quired a  legal  title  to  these  shares,  or  that  they  have  an  equity 
which  though  posterior  in  time  is  preferable  to  that  of  the  Plain- 
tiff:  Societe  Generale  de  Paris  v.  Walker  (1).  The  Defendants  have 
no  such  equity,  and  they  have  not  and  never  had  either  a  complete 
legal  title  or  an  absolute  and  unconditional  right  to  be  registered 
as  the  holders  of  the  shares.  Under  the  articles  of  association  the 
Defendants  could  only  acquire  a  complete  legal  title  through  a 
deed  of  transfer ;  and  the  document  which  was  sent  to  the  office 
(1)  11  App.  Gas.  20. 
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for  registration  on  the  6th  of  May,  1886,  even  if  it  ever  was  a  STIRLING,J. 

deed  was  not  a  deed  at  the  time  of  execution.    It  had,  after  1888 

execution,  been  "  altered  in  a  point  material,"  i.e.,  by  the  addi-  roots 

tion  of  the  date  and  consideration,  and  had  therefore  become  void 

'  Williamson. 

within  the  second  rule  in  Pigofs  Case  (1)  ;  Knill  v.  Williams  (2) ;   

Master  v.  Miller  (3) ;  Siiffell  v.  Banlc  of  England  (4)  ;  Shropshire 
Union  Raihuays  and  Canal  Company  v.  Beg.  (5)  ;  Easton  v.  London 
Joint  Stock  Banh  (6)  ;  Eibblewhite  v.  MMorine  (7) ;  and  7  &  8 
Vict.  c.  110,  s.  54. 

[Stirling,  J.,  referred  to  Davidson  v.  Cooper  (8).] 

Again,  the  14th  clause  of  the  deed  of  settlement  provides  that 
the  deed  of  transfer  shall  be  according  to  the  form  A  contained 
in  the  schedule  thereto,  and  even  if  this  instrument  was  a  deed 
at  the  time  it  was  sent  or  deposited,  it  was  not  a  deed  according 
to  that  form,  for  it  contained  no  agreement  to  take  the  shares 
subject  to  the  provisions  of  the  deed  of  settlement. 

Hastings^  Q.C.,  and  G,  Broke  Freeman,  for  the  Defendants 
Hodgkinson  &  Arnold  : — 

By  the  memorandum  of  the  12th  of  April,  1881,  the  Plaintiff 
gave  to  Williamson  authority  to  "  dispose  of  "  the  shares,  i.e.,  to 
sell  them  and  to  give  a  receipt  for  the  purchase-money,  and  on 
the  9th  of  August,  1883,  she  took  from  him  an  I.  0,  U.  for  the 
amount  she  originally  paid  for  the  shares ;  so  that  even  if  the 
title  of  the  Defendants  is  merely  equitable,  they  have  a  better 
equity  than  that  of  the  Plaintiff.  They  have,  however,  "  a  super- 
vening legal  title  obtained  by  transfer"  according  to  the  ex- 
pression used  by  Lord  Cairns  in  the  Shropshire  Union  Bailvjays 
and  Canal  Company  v.  Beg.  (9),  for  the  legal  interest  passed  by 
the  deed  of  transfer,  although  the  shape  in  which  it  was  brought 
to  the  office  may  not  have  been  in  literal  accordance  with  the 
company's  forms :  Dodds  v.  Eills  (10). 

(1)  11  Eep.  26  b.  (5)  Law  Eep.  7  H.  L.  496. 

(2)  10  East,  431.  (6)  34  Ch.  D.  95. 

(3)  4  T.  K,  320;  1  Sm.  L.  C.  8tli        (7)  6  M.  &  W.  200. 

Ed.  857.  (8)  11  M.  &  W.  778,  795-800. 

(4)  9  Q.  B.  D.  555.  •      (9)  Law  Eep.  7  H.  L.  506. 

(10)  2  H.  &  M.  424. 
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STIRLING,!.     [Stirling,  J.,  referred  to  Nanney  v.  Morgan  (1).] 
1888 

v^vw  In  Nanney  v.  Morgan  the  question  turned  upon  the  14th,  15th, 
Roots  IQih.  sections  of  the  Companies  Clauses  Act  (8  Yict.  c.  16), 

Williamson,  under  which  the  deed  of  transfer  did  not  have  the  effect  of 
putting  the  transferee  in  the  position  of  the  transferor  until  it  had 
been  delivered  to  the  secretary:  and  the  Court  expressed  no 
opinion  that  registration  was  necessary  as  well  as  delivery  in 
order  to  pass  the  legal  interest.  And  the  case  of  Societe  Generals 
de  Faris  v.  Walker  (2)  was  decided  on  a  clause  which  provided  that 
shares  in  the  company  were  to  be  transferable  only  by  deed  exe- 
cuted by  the  transferor  and  transferee,  "  and  duly  entered  in  the 
register  of  transfers."  But  there  is  no  such  provision  in  the 
deed  of  settlement  of  this  company.  If,  however,  the  legal  title 
to  those  shares  is  not  complete  as  between  the  Defendants  and 
the  company,  they  have  forwarded  the  deed  of  transfer  duly 
executed  to  the  office,  and  have  acquired  the  right  to  have  their 
transfer  registered,  which  comes  to  the  same  thing,  and  their 
title  cannot  be  impeached :  Lindley  on  Partnership  (3)  ;  Briggs  v. 
Massey  (4).  The  addition  of  the  nominal  consideration  and  the 
filling  in  of  the  date  were  not  alterations  "  in  a  point  material " 
sufficient  to  vitiate  the  deed :  and  with  reference  to  the  form 
of  the  deed,  it  was  in  substantial  compliance  with  clause  14, 
which  merely  directs  that  the  deed  of  transfer  shall  be  "  accord- 
ing to  "  the  form  in  the  schedule  "  or  to  the  like  effect." 

BucMey,  in  reply  : — 

The  company  cannot  recognise  anybody  except  the  registered 
shareholder  as  the  proprietor  of  any  share. 

Bodds  V.  Hills  (5)  is  distinguishable,  for  the  company  there  had 
no  notice  of  the  breach  of  trust,  and  the  transfer  was  com- 
pleted by  registration.  Moreover,  that  case  is  inconsistent  with 
the  later  decisions :  France  v.  ClarJc  (6)  ;  Societe  Generale  de  Faris 
V.  Walher,  and  Nanney  v.  Morgan. 

[The  cases  of  Frince  v.  Frince  (7) ;  Tayler  v.  Great  Indian 

(1)  37  Ch.  D.  346.  (4)  42  L.  T.  (N.S.)  49. 

(2)  11  App,  Cas.  20.  (5)  2  H.  &  M.  424. 

(3)  4tli  Ed.  p.  663,  '   (6)  22  Ch.  D.  830;  26  Ch.  D.  257. 

(7)  Law  Rep.  1  Eq.  490. 
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Peninsula  Bailway  Comjpant/  (1),  Ex  parte  Sargent  (2),  and  the  STIRLING,!. 
Colonial  Bank  v.  Whinney  (3)  were  also  referred  to  during  the  1888 
course  of  the  arguments.]  Roots 

V. 

Williamson. 

1888.  Mar.  15.    Stirling,  J.  (after  stating  the  facts  of  the  case   

and  observing  in  the  course  of  such  statement  that  upon  the  evi- 
dence he  was  of  opinion  that  the  beneficial  ownership  of  the  shares 
was  not  intended  to  be  affected  by  the  memorandum  of  the  12th 
of  April,  1881,  or  the  I.  0.  U.  of  the  9th  of  August,  1883;  that 
the  beneficial  ownership  of  the  shares  remained  in  the  Plain- 
tiff ;  that  the  memorandum  was  meant  to  be  an  authority  to  dis- 
pose of  the  shares  on  behalf  of  the  Plaintiff;  and  that  the  I.  0.  U. 
was  taken  by  her  as  a  security  for  any  misuse  by  Williamson  of 
the  powers  she  had  conferred  upon  him  continued) : — 

Under  the  circumstances  which  I  have  stated  the  Plaintiff 
had  unquestionably,  in  the  first  instance,  a  clear  equitable  title 
to  the  shares  registered  in  the  name  of  Williamson.  That  title 
was,  however,  liable  to  be  defeated  by  a  legal  title  obtained 
through  transfer:  and  it  might  also  be  defeated  by  such  con- 
duct or  representations  on  the  part  of  the  Plaintiff,  as  (to  use 
the  words  of  Lord  Cairns  in  the  Shroj)shire  Union  Railways  and 
Canal  Comjaany  v.  Beg.  (4))  "  would  operate  and  enure  to  forfeit 
and  to  take  away  the  pre-existing  equitable  title." 

It  has  been  contended  for  the  Defendants  Eodghinson  & 
Arnold  that  the  documents  of  the  12th  of  April,  1881,  and 
August,  1883,  have  the  effect  of  creating  in  their  favour,  and  as 
against  the  Plaintiff,  such  a  prior  and  countervailing  equity.  I 
am  unable,  however,  to  see  how  this  can  be.  These  Defendants 
did  not  deal  with  Williamson  on  the  faith  of  these  documents ; 
and  even  if  they  had  so  done,  I  do  not  think  they  were  entitled 
by  virtue  of  them  to  take  the  shares  as  a  security  for  the  ante- 
cedent debt  of  Williamson.  There  is  a  wide  difference  between 
taking  the  shares  as  security  for  an  advance  and  taking  them  as 
security  for  an  antecedent  debt.  In  the  former  case  Williamson 
might  be  presumed  to  be  acting  on  behalf  of  the  Plaintiff  and 
within  the  scope  of  his  authority ;  in  the  latter  he  must,  prima 

(1)  4  De  G.  &  J.  559.  (3)  11  App.  Cas.  426. 

(2)  Law  Rep.  17  Eq.  273.  (4)  Law  Rep.  7  H.  L.  506. 
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STIELING,J./ac^e  at  least,  be  taken  to  act  on  his  own  behalf,  and  contrary  to 
1888       the  authority  conferred  on  him  by  the  Plaintiff.  . 
EooTs         The  real  question  is  whether  HodgJcinson  dt  Arnold  have  by  the 
Williamson  ^^^^^^^^  acquired  such  a  legal  title  as  to  defeat  the  pre-existing 

  equitable  title  of  the  Plaintiff. 

It  was  contended  in  the  first  place,  on  behalf  of  the  Plaintiff, 
that  the  transfer  was  materially  altered  after  the  execution  of  it 
by  Williamson,  and  so  became  void,  and  ceased  to  be  a  deed 
within  the  meaning  of  the  clauses  of  the  deed  of  settlement 
relating  to  transfer.  I  think  it  unnecessary  to  express  an  opinion 
on  this  point,  and  assume  (without  deciding)  that  the  transfer 
was  a  valid  and  effectual  deed  when  it  was  sent  to  the  company 
on  the  6th  of  May,  1886. 

It  was  further  contended  on  behalf  of  the  Plaintiff  that  the 
Defendants  Hodghinson  &  Arnold  had  not,  at  the  time  when 
notice  of  the  Plaintiff's  claim  was  given  to  the  company,  and 
have  not  since  had,  and  have  not  now,  a  complete  legal  title  to 
her  shares ;  and  both  in  support  of  and  in  opposition  to  this  con- 
tention the  case  of  Societe  Generale  de  Paris  v.  Walker  (1)  was 
much  relied  on. 

In  that  case  the  articles  of  association  of  the  company  provided 
(art.  26)  that  shares  should  be  "  transferable  only  by  deed  exe- 
cuted by  the  transferor  and  transferee,  and  duly  entered  in  the 
register  of  transfers ;"  and  (art.  32)  that  a  person  should  not  be 
registered  as  the  transferee  of  a  share  "  until  the  instrument  of 
transfer  duly  executed  "  had  been  left  with  the  secretary  to  be 
kept  with  the  records  of  the  company. 

In  advising  the  House  of  Lords,  Earl  Selborne  says  (2)  :  "  The 
Courts  below  both  thought  (and  I  agree  with  them)  that  there 
was  not,  as  against  the  respondents,  any  sufficient  evidence  of  a 
delivery  of  the  completed  transfer  by  James  Montgomery  Walker. 
But  even  if  there  had  been  such  evidence,  I  should  not  myself 
have  considered  a  merely  inchoate  title  by  an  unregistered 
transfer  equivalent  for  the  present  purpose  to  a  legal  estate  in 
the  shares.  Such  a  transfer  might,  indeed,  give  a  legal  right  of 
action  against  the  company  if  they,  without  just  cause,  refused 
to  register  it ;  it  might  also  be  a  good  foundation  for  an  applica- 
(1)  11  App.  Cas.  20.  .    (2)  11  App.  Gas.  28. 
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tion  to  a  competent  Court  to  rectify  the  register.    But  it  could  STIRLING,J. 
not,  under  the  26th  article  of  association  of  the  Tramways  Com-  1888 
pany,  confer  (while  unregistered)  a  legal  title  to  the  shares  Roots 
themselves :  nor  do  I  think  that  the  fact  of  its  execution  and  of  Williamson 

a  claim  having  been  made  to  register  it  before  the  company  had   

notice  of  the  prior  equitable  title,  would  necessarily  make  it  the 
duty  of  the  company,  after  receiving  such  notice,  to  register  it, 
or  of  a  Court  to  compel  them  to  do  so,  and  thereby  to  effectuate  a 
fraud,  till  then  incomplete.  If,  indeed,  all  necessary  conditions 
had  been  fulfilled  to  give  the  transferee,  as  between  himself  and 
the  company,  a  present,  absolute,  unconditional  right  to  have 
the  transfer  registered,  before  the  company  was  informed  of  the 
existence  of  a  better  title,  the  case  might  be  different." 

He  concludes  by  saying  on  p.  30  :  "  The  appellants  therefore  have 
not  shewn  either  a  legal  title  to  these  shares,  or  (as  between  them- 
selves and  the  company)  an  absolute  and  unconditional  right 
to  be  registered  as  shareholders  in  place  of  James  Montgomerif 
Walkerr 

In  reading  these  passages  the  provisions  of  the  articles  of 
association  of  the  company  are  doubtless  to  be  borne  in  mind. 
So  reading  I  think  it  may  be  inferred  that  the  following  propo- 
sitions are  sanctioned  by  his  Lordship's  authority  : — 

(1.)  A  merely  inchoate  title  by  an  unregistered  transfer  is  not 
equivalent  for  the  purpose  of  defeating  a  pre-existing 
equitable  title  to  a  legal  estate  in  the  shares. 
(2.)  The  title  by  transfer  is  to  be  deemed  inchoate  only  (within 
the  meaning  of  the  last  proposition)  until  (at  the  earliest) 
all  necessary  conditions  have  been  fulfilled  to  give  the 
transferee,  as  between  himself  and  the  company,  a  present, 
absolute,  and  unconditional  right  to  have  the  transfer 
registered. 

(3.)  A  company  which,  before  a  transfer  has  ceased  to  confer 
an  inchoate  title,  only  receives  notice  of  a  prior  equit- 
able title,  is  not  necessarily  bound  to  act  upon  such 
transfer,  so  as  to  effectuate  a  fraud  till  then  incomplete. 
Lord  BlacJcburn's  speech  in  the  same  case  is  also  of  importance. 
[His  Lordship  then  read  from  the  report  the  passage  commencing 
on  p.  40  with  the  words,  "  Lindley,  L.J. : — In  the  present  case," 
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STIRLING,  J. ,  .  .  and  ending  on  p.  41  with  the  words,  "After  the  receipt 
1888       of  that  notice  nothing  which  they  did  could  have  affected  the 
Boots      prior  right  of  the  respondents."] 
Williamson.         would  seem,  therefore,  to  be  his  Lordship's  opinion  that  a 

  company  receiving  a  transfer  for  registration  is  not  bound  to 

act  on  it  at  once,  even  though  "  in  order,"  but  is  entitled  to  a 
reasonable  time  to  make  reasonable  inquiries ;  and  that  if  before 
the  expiration  of  such  reasonable  time  notice  is  given  to  it  of 
the  existence  of  a  prior  equitable  title,  the  company  is  not 
necessarily  bound  to  proceed  further.  The  inference  seems  to  be 
that,  until  the  company  has  in  some  way  shewn  its  acceptance  of 
the  transfer,  the  legal  title  is  incomplete.    Lord  Watson  concurs. 

Lord  Fitzgerald  does  not  consider  it  necessary  to  decide  the 
point. 

The  Lord  Chancellor  (Lord  Halsbury)  concurs  with  Lord 
BlacMurn, 

The  case  of  Nanney  v.  Morgan  recently  decided  in  the  Court 
of  Appeal  (1)  has  an  important  bearing  on  the  question,  at 
what  point  the  legal  title  to  shares  becomes  complete.  That  case 
was  decided  with  reference  to  shares  in  a  company  governed  by 
the  Companies  Clauses  Act,  1845  ;  but  the  ratio  decidendi  throws 
light  on  the  question  in  the  present  case. 

The  leading  judgment  was  delivered  by  Lord  Justice  Cotton, 
who  says  (2) :  "  If  the  effect  of  a  transfer  of  shares  is  to  give  to 
the  transferee  the  rights  against  the  company  which  the  trans- 
feror had,  the  deed  alone  clearly  does  not  transfer  them  effectu- 
ally, for  sect.  15  says,  'The  said  deed  of  transfer  (when  duly 
executed)  shall  be  delivered  to  the  secretary,  and  be  kept  by 
him  ;  and  the  secretary  shall  enter  a  memorial  thereof  in  a  book 
to  be  called  *  the  register  of  transfers,'  and  shall  endorse  such 
entry  on  the  deed  of  transfer,  and  shall,  on  demand,  deliver  a  new 
certificate  to  the  purchaser.'  So  something  more  than  the  execu- 
tion of  the  deed  is  required,  and  then  at  the  end  of  the  section 
we  find  these  words :  *  And  until  such  transfer  has  been  so  de- 
livered to  the  secretary  as  aforesaid,  the  vendor  of  the  share  shall 
continue  liable  to  the  company  for  any  calls  that  may  be  made 
upon  such  share,  and  the  purchaser  of  the  share  shall  not  be 
(1)  37  Ch.  D.  346.  (2)  37  Ch.  D.  353. 


VOL.  XXXYIII.]  CHANCEEY  DIVISION. 


495 


entitled  to  receive  any  sliare  of  the  profits  of  the  undertaking,  or  STIRLING,J 
to  vote  in  respect  of  such  share.'    That  as  regards  the  company  1888 
provides  that  the  deed  shall  not  have  any  effect,  so  as  to  put  the  Roots 
transferee  into  the  position  of  the  transferor,  until  it  has  been 
left  with  the  secretary,  and  it  must  be  not  only  left,  but  ac- 
cepted by  him  as  properly  left,  because  if  the  secretary  finds 
that  it  does  not  comply  with  the  provisions  of  the  Act  it  is 
his  duty  to  refuse  to  receive  it.    In  my  opinion  here  the  deed  of 
transfer  had  no  effect  until  it  was  duly  stamped  and  was  received 
by  the  secretary  so  as  to  make  the  transfer  effectual  as  be- 
tween the  company  and  the  transferee.    Therefore  as  between 
the  company  and  everyone  else  it  is  clear  that  under  the  Act 
what  may  be  called  the  legal  right  to  this  stock  at  the  time  of 
the  execution  of  the  voluntary  settlement  still  remained  in  the 
transferors  as  trustees  of  the  marriage  settlement." 

The  reasoning  on  which  this  judgment  is  based  seems  to  shew 
that  the  transfer  is  not  complete  until  everything  has  been  done 
which  is  necessary  to  put  the  transferee  into  the  position  of  the 
transferor,  or  possibly  a  narrower  view  may  be  that,  where  the 
transfer  has  to  be  left  with  the  company,  still  it  does  not  take 
effect  until  the  officers  of  the  company  have  examined  it,  and 
accepted  it  as  properly  left.  This  would  seem  to  agree  with 
what  is  laid  down  by  Lord  Blackburn  in  the  speech  to  which  I 
have  referred. 

Sir  eT.  Hannen  concurs,  without  adding  any  observations. 

Lord  Justice  Lopes  says  (1) :  "  I  am  entirely  of  the  same 
opinion  .  .  •  the  transferor,  until  the  delivery  of  the  deed  of 
transfer  to  the  secretary,  is  subject  to  all  the  liabilities  and 
entitled  to  all  the  rights  which  belong  to  a  shareholder  or  stock- 
holder, and,  in  my  opinion,  until  the  requisite  formalities  are 
complied  with,  he  continues  the  legal  proprietor  of  the  stock  or 
shares  subject  to  that  proprietorship  being  divested,  which  it  may 
be  at  any  moment,  by  a  compliance  with  the  requisite  formalities." 

I  have  now  to  apply  the  light  derived  from  these,  the  most 
recent  and  important  authorities,  to  the  present  case,  and  consider 
whether  the  Defendants  Hodghinson  &  Arnold  have  shewn  a  legal 
title  in  themselves,  or  (as  between  themselves  and  the  company) 

(1)  37  Ch.  D.  355. 
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STlELma,J.  an  absolute  and  unconditional  right  to  be  registered  as  share- 
1888       holders  in  the  place  of  Williamson,  and  for  this  purpose  I  must 
EooTs     again  refer  to  the  principal  clauses  of  the  deed  of  settlement. 
Williamson         ioim  A  given  in  the  schedule  to  the  deed  of  settlement  as 

  the  form  in  which  according  to  clause  14  every  transfer  of  shares 

is  to  be  effected  differs  from  that  which  was  executed  in  this  case, 
and  concludes  :  "  And  I  the  said  (transferee)  do  hereby  agree  to 
take  the  said  shares  subject  to  the  same  conditions,  and  to  the  pro- 
visions of  the  deed  or  deeds  of  settlement  of  the  said  company." 
And  I  am  of  opinion  that  under  clause  14  it  was  essential  to  the 
legal  validity  of  a  transfer  that  the  deed  by  which  it  was  effected 
should  be  "  deposited  or  left  at  the  office  of  the  company." 

Further,  clause  5  provides  that  no  person  claiming  to  be  the 
proprietor  of  any  share  by  (amongst  other  titles)  transfer  shall  be 
entitled  to  be  treated  or  recognised  as  such,  unless  and  until  he 
shall  have  been  registered  in  the  i  register  of  shareholders  as  the 
proprietor  of  the  shares.  And  clause  6  provides  that  no  person 
(with  certain  exceptions  unnecessary  to  be  regarded)  is  to  be  en- 
titled to  be  registered  in  the  register  of  shareholders  as  the  pro- 
prietor of  any  share,  unless  and  until  he  shall  by  the  execution  of 
the  deed  of  settlement  or  some  deed  referring  thereto  have  under- 
taken all  the  liabilities,  duties  and  obligations  of  a  shareholder 
in  respect  of  such  shares. 

First  of  all  then,  have  the  transferees  acquired  the  legal  title 
to  the  shares  which  the  transferor  had  ?  The  answer  must  be  in 
the  negative ;  for  clause  5  makes  registration  in  the  register  of 
shareholders  essential  to  the  completion  of  the  title,'  and  brings 
the  case  almost  within  the  very  terms  of  Societe  Generale  de  Paris 
V.  WalJcer  (1). 

The  same  conclusion  may  be  arrived  at  in  another  way.  As  I 
have  said,  clause  14  renders  it,  in  my  opinion,  essential  that  the 
transfer  should  be  left  at  the  office  of  the  company.  But  regard 
being  also  had  to  clauses  5  and  6,  I  think  it  is  not  enough  that 
h  should  be  so  left.  The  officers  of  the  company  charged  with 
the  duty  of  receiving  the  transfer  must  examine  it  and  ascertain 
whether  it  complies  with  the  requirements  of  the  deed  of  settle- 
ment, and  if  it  does  not  it  is  their  duty  to  reject  it :  and  I  think 

(1)  11  App.  Cas.  20. 
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it  follows  both  from  what  is  laid  down  by  Lord  BlacTcburn  in  the  STIRLING,!, 
case  of  Soeiete  Generale  de  Paris  v.  Walher  (1),  and  by  the  Court  of  1888 
xVppeal  in  the  case  oiNanney  v.  Morgan  (2),  that  it  is  not  until  this  roots 
has  been  done,  and  the  transfer  has  been  accepted  by  the  com-  ^yj^j^^^j^g^j^ 
pany  as  a  proper  transfer,  that  it  becomes  effectual  as  between  — — 
the  company  and  the  transferee. 

Now  there  is  no  controversy  that  matters  remain  as  they 
stood  on  the  7th  of  May,  1886,  and  that  the  transfer  has  not 
been  accepted  by  the  company  as  a  proper  transfer ;  and,  as  is 
laid  down  by  Earl  Selhorne  in  Soeiete  Generale  de  Paris  v.  Walher, 
the  company  are  not  bound  to  accept  it  so  as  to  effectuate  a  fraud 
which  is  still  incomplete. 

Lastly,  let  us  apply  the  alternative  test  used  by  Lord  Selhorne 
in  Soeiete  Generale  de  Paris  v.  Walker,  viz.,  whether  on  the  7th 
of  May,  1886,  the  Defendants  HodgrJcinson  &  Arnold  had  acquired 
"  an  absolute  and  unconditional  right  to  be  registered  as  share- 
holders." The  transfer  executed  by  Williamson  does  not  refer 
in  any  way  to  the  deed  of  settlement.  No  offer  has  ever  been 
made  by  Hodghinson  &  Arnold  to  execute  the  deed  of  settlement, 
nor  have  they  executed  that  deed.  Accordingly  by  virtue  of 
clause  6,  they  are  not  entitled  to  be  registered  on  the  register 
of  shareholders  as  the  proprietors  of  these  shares  ;  and  by  virtue 
of  clause  5  they  are  not  entitled  as  between  themselves  and  the 
company  to  be  treated  or  recognised  as  the  proprietors  of  the 
shares.  Their  title  therefore  is  inchoate  only,  and  it  is  accord- 
ingly insufficient  to  defeat  that  of  the  Plaintiff. 

I  ought  perhaps  to  refer  to  the  case  of  Bodds  v.  Eills  (3),  upon 
which  much  reliance  was  placed  by  the  Defendants  during  the 
course  of  the  argument.  In  that  case  a  sole  trustee  of  shares 
executed  a  transfer  of  the  shares  and  delivered  it  with  the  certi- 
ficates to  a  mortgagee  who  had  no  notice  of  the  trust,  but  who 
afterwards  received  notice  of  the  trust  and  then  got  the  transfer 
registered  by  the  company.  The  mortgagee's  title  prevailed  over 
that  of  the  eestuis  que  trust ;  and  the  case  may  therefore  be  cited 
as  an  authority  for  the  proposition  that  where  a  purchaser  for 
value  without  notice  of  an  equitable  title  acquires  an  inchoate 

(1)  11  App.  Gas.  20.  (2)  37  Ch.  D.  3-J6. 

(3)  2  H.  &  M.  424. 
Vol.  XXXVIII.  2  M  1 
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STiELlNGjJ.  title,  but  after  notice,  completes  it  by  getting  in  the  legal  estate, 
1888       lie  will  not,  as  an  ordinary  rule,  be  deprived,  in  favour  of  a  person 
Boots      baving  only  an  equitable  title,  of  the  advantage  he  has  thereby 
Williamson  ^^^^i^®^*  present  case  the  company  had  notice  of 
  the  breach  of  trust  before  the  transfer  was  sent  to  them  for  regis- 
tration (which  does  not  appear  to  have  been  the  case  in  Bodds  v. 
Hills  (1),  and  the  legal  title  has  never  been  completed  by  registra- 
tion as  it  was  in  Bodds  v.  Bills,    This  distinguishes  the  present 
case  from  Bodds  v.  Bills,  and  it  is  therefore  unnecessary  for  me 
to  consider  whether  all  the  propositions  laid  down  by  the  Vice- 
Chancellor  in  that  case  are  entirely  consistent  with  the  more 
recent  decisions. 

On  all  these  grounds  I  accordingly  hold  that  the  title  of  the 
Plaintiff  to  these  shares  must  prevail,  and  that  there  must  be 
judgment  against  Williamson  with  costs. 


Solicitors:  Worrell;  Bexworthy. 

(1)  2  H.  &  M.  424. 


W.  W.  K. 
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DAYIES  V,  DA  VIES. 


KEKEWICH, 
J. 


[1885    D.  1938.] 


1888 


Lease  hy  Tenant  for  Life — Settled  Estates  AcfylSll — Lmpeachment  for  Waste —     Feb.  10. 
Tenant  for  Years — Permissive  Waste. 

A  tenant  for  years  is  liable  for  permissive  waste,  and  therefore 

A  lease  by  a  tenant  for  life  under  40  &  41  Vict.  c.  18,  s.  46,  exempting 
the  lessee  from  liabilities  for  "  fair  wear  and  tear  and  damage  by  tempest " 
is  void  as  "  made  without  impeachment  of  waste." 

In  granting  such  a  lease  the  tenant  for  life  has  a  discretion  as  to  what 
are  proper  covenants,  and  the  lease  will  be  void  only  when  there  is  an 
outrageous  omission  of  covenants. 

Nugent  v.  Cutlibert  (1)  distinguished. 

This  was  the  trial  of  an  action  brought  by  Thomas  Davies  the 
younger,  as  heir  to  his  mother,  Mary  Davies,  deceased,  against  his 
stepfather,  Thomas  Davies  the  elder,  claiming  (amongst  other 
things)  to  have  a  lease  of  an  inn  and  a  blacksmith's  shop  and 
other  hereditaments  in  the  county  of  Brecon,  made  by  Thomas 
Davies  the  elder,  as  tenant  by  the  courtesy  after  the  death  of 
his  wife  Mary  Davies,  declared  not  to  be  a  valid  exercise  of  the 
leasing  power  conferred  by  the  Settled  Estates  Act,  1877  (40  &  41 
Vict.  c.  18),  s.  46,  and  to  have  the  lease  cancelled. 

The  lease  was  dated  the  28th  of  October,  1885,  and  was  made 
between  Thomas  Davies  the  elder,  of  the  one  part,  and  William 
Davies  of  the  other  part ;  and  thereby  Thomas  Davies  the  elder 
(the  lessor),  in  exercise  of  the  power  conferred  upon  him  by  the 
Settled  Estates  Act,  40  &  41  Yict.  c.  18,  demised  unto  William 
Davies  (the  lessee)  the  inn  and  the  shop  and  the  other  heredita- 
ments in  the  county  of  Brecon,  for  the  term  of  twenty-one  years 
at  the  yearly  rent  of  £34.  The  lessee  covenanted  to  pay  the 
rent  and  to  insure,  and  that  he  would  "  at  all  times  during  the 
said  term  keep  the  said  premises  in  good  and  substantial  repair 
and  the  same  in  good  and  substantial  repair  deliver  up  to  the 
lessor  at  the  expiration  or  sooner  determination  of  the  said  term, 
fair  wear  and  tear  and  damage  by  tempest  excepted." 


(1)  Sugden  on  Keal  Property,  p.  475. 
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KEKEWTOH,     Warmington,  Q.C.,  and  Upjohn,  for  the  Plaintiff :- 
J. 


1888 
Davies 

V. 

Davies. 


This  lease  was  made  for  the  express  purpose  of  depriving  the 
Plaintiff  of  the  use  of  the  blacksmith's  shop,  and  should  not  be 
favoured.  The  Act  40  &  41  Vict.  c.  18,  s.  46,  requires  that 
leases  granted  by  tenants  for  life  should  be  not  made  without 
impeachment  of  waste,"  and  the  exceptions  as  to  wear  and  tear 
and  damage  by  tempest  amount  to  allowing  waste.  A  lessee  for 
years  is  liable  for  permissive  waste :  Go.  lAtt.  (1),  and  therefore 
this  lease  is  void  as  exempting  the  tenant  from  liability :  Yel- 
loioly  V.  Gower  (2).  If  the  lessor  covenants  to  repair,  that  alone 
would  make  the  lease  void,  but  here  the  tenant  is  expressly 
exempted  from  liability.  There  is  no  power  reserved  to  enter 
and  see  the  state  of  repair,  and  that  being  a  usual  covenant  the 
want  of  it  avoids  the  lease.  A  tenant  for  life  granting  a  lease 
under  this  Act  is  in  the  position  of  a  trustee  and  must  get  the 
best  terms. 

Barber,  Q.C.,  and  B.  W.  Ingham,  for  the  Defendant : — 

The  motive  has  nothing  to  do  with  the  validity  of  the  lease, 
and  the  only  question  is  whether  the  lease  is  valid  under  the 
Act.  Much  discretion  is  given  by  sect.  46  to  the  tenant  for 
life.  Moreover,  a  tenant  for  years  is  not  liable  for  permissive 
waste :  Heme  v.  Beiiibow  (3),  and  these  words  do  not  relieve  the 
lessor  from  any  liability.  Besides,  the  covenant  to  repair  is 
absolute,  and  these  words  of  exception  occur  only  in  the  pro- 
vision as  to  delivering  up  and  give  no  release  from  the  previous 
covenant,  nor  do  they  release  the  lessee  from  any  legal  liability : 
Nugent  v.  Guthhert  (4).  Yellowly  v.  Gower  was  quite  different, 
and  the  principal  point  was  that  the  rent  was  not  made  incident 
to  the  reversion.  The  covenant  to  repair  is  more  onerous 
than  the  ordinary  liability  for  waste,  and  under  it  the  tenant 
must  repair  up  to  the  last  hour,  and  this  exception  would  be  no 
answer  to  an  action  for  not  repairing.  The  tenant  for  life 
would  not  have  been  liable  for  permissive  waste,  and  the  lease 
is  beneficial  to  the  reversioner.  There  is  no  occasion  for  power 
to  enter  and  view  a  small  inn  and  shop. 

(1)  53  a.  (3)  4  Taunt.  764. 

(2)  11  Ex.  274.  (4)  Sugden  on  Eeal  Property,  p.  475. 
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/.  G.  Wood,  am.  cur.,  referred  to  Barnes  v.  Bowling  as  to  the  KEKEWIOH, 

liability  of  tenant  for  life  for  permissive  waste  and  handed  up 

the  pleadings  and  judgment  in  that  case  (1).  v^v^ 

Davies 

Warmington,  in  reply.  Davies. 

Kekewich,  J.  (after  giving  his  decision  on  the  other  points  in 
this  case,  continued) : — 

I  now  come  to  the  lease  which  has  given  rise  to  much  dis- 
cussion. Mr.  Thomas  Bavies  was  in  possession  of  this  public- 
house  and  blacksmith's  shop  and  other  tenements  as  tenant  by 
the  courtesy,  that  is  to  say,  he  was  tenant  after  the  death  of  his 
wife  for  his  own  life.  The  Settled  Estates  Act  of  1877,  besides 
giving  to  the  Court  power  on  the  application  of  the  tenant  for 
life  to  grant  leases  of  divers  kinds  under  certain  conditions,  em- 
powered, under  sect.  46,  a  tenant  for  life  to  grant  a  lease  for  any 
term  not  exceeding  twenty-one  years  of  any  property  except 
the  principal  mansion-house.  There  is  no  restriction  whatever, 
except  that  it  is  not  to  exceed  twenty-one  years,  and  that  certain 
conditions  are  to  be  observed,  those  conditions  being  such  as 
would  make  it  impossible  under  that  clause  to  grant  either  a 
mining  or  a  building  lease,  even  if  any  one  was  willing  to  take  a 
lease  of  that  kind.  So  that  practically  the  only  leases  to  which 
the  power  can  refer  are  ordinary  leases,  and  here  we  have  a  lease 
of  a  house  and  shop  and  tenements  adjoining.  The  first  proviso 
is  that  the  lease  is  to  take  effect  at  or  within  one  year  after  it  is 
granted.  Then  it  is  to  be  made  by  deed  at  the  best  rent  that 
can  be  obtained.  There  has  been  no  suggestion  in  the  argument 
or  in  the  evidence  that  the  best  rent  was  not  obtained.  Then  it 
is  provided  that  such  demise  shall  not  be  made  without  impeach- 
ment for  waste  ;  that  there  shall  be  covenants  for  payment  of 
rent,  and  such  other  and  proper  covenants  as  the  lessor  shall 
think  fit,  and  also  a  power  of  re-entry.  In  pursuance  of  that 
power  the  late  Thomas  Bavies  granted  a  lease  for  twenty-one 
years  to  the  present  Defendant,  William  Bavies.  That  was  after 
this  action  had  been  commenced,  and  it  is  not  contested,  and  of 
(1)  It  has  been  reported  44  L.  T.  (N.S.)  809. 
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KEKEWICH,  course  it  could  not  be,  that  TJpmas  Davies  wished  so  far  as  he 
could  to  defeat  the  Plaintiff's  wishes  by  granting  a  lease  to  the 
Defendant.  There  was  no  objection  to  Thomas  Davies  doing 
Davier  what  he  did.  As  long  as  a  power  of  that  kind  is  properly  exer- 
Davies.  cised  it  may  be  for  the  benefit  of  the  donee  of  the  power  or  any 
one  else.  All  that  the  tenant  for  life  has  to  do  is  to  exercise 
the  power  according  to  the  statute,  and  if  he  has  done  so  the  lease 
is  good.  The  argument  therefore  resolved  itself  into  this,  that 
the  lease  was  not  conformable  to  the  power  contained  in  the 
statute,  and  the  real  and  the  only  question  is,  not  whether  there 
was  any  honesty  or  dishonesty,  or  any  other  motive  than  that  of 
making  a  lease,  but  whether  the  lease  has  in  fact  been  made 
agreeably  to  the  power. 

The  lease  contains  a  covenant  for  the  payment  of  the  rent, 
and  therefore  no  exception  can  be  taken  on  that  score.  It  also 
contains  a  covenant  to  repair,  to  which  I  will  refer,  and  covenants 
for  insurance,  which  seem  to  me  to  be  of  very  ordinary  character, 
and  also  covenants  to  keep  up  the  license  for  a  public-house — 
such  covenants  as  you  would  expect  to  find  in  a  deed  of  this 
kind ;  but  there  are  other  covenants  which  are  not  here,  and 
which  you  often  find  in  a  lease  of  this  kind,  and  it  is  argued  that 
the  lease  does  not  contain  "  such  other  and  proper  and  usual 
covenants  as  the  lessor  shall  think  fit,"  because  that  means,  not 
that  the  lessor  is  to  exercise  his  discretion  about  these  other 
proper  covenants,  but  that  the  covenants  which  are  usual  are  to 
be  inserted,  whether  he  thinks  them  fit  or  not.  It  is  difficult  to 
state  the  argument  in  sensible  language  without  reducing  it  to 
an  absurdity,  but  I  think  I  have  fairly  represented  the  argument 
which  has  been  addressed  to  me.  In  my  judgment  there  is  no 
foundation  for  the  suggestion,  on  the  grammatical  construction 
of  this  clause,  that  the  lessor  is  not  to  use  his  discretion,  whether 
one  or  other  of  the  usual  covenants  is  to  be  inserted  or  not,  pro- 
.  '  vided  he  keeps  within  the  statute.  I  wish  to  adopt  Mr.  Ingham's 
words,  which  exactly  express  what  had  been  passing  through  my 
mind,  that  if  there  were  an  outrageous  omission  of  covenants,  that 
would  be  an  element  of  fraud,  and  would  lead  to  a  different  con- 
clusion ;  but  unless  there  is  something  of  that  kind,  you  cannot 
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control  the  lessor's  discretion,  although  you  might  think  that  itKEKEWlOH, 
would  be  better  if  he  had  exercised  his  discretion  in  a  different 
way. 

I  have  left  to  the  last,  because  it  is  the  most  difficult,  the 
question  whether  the  lease  has  been  made  so  as  to  be  open  to  the 
objection  that  it  is  made  without  impeachment  for  waste.  The 
words  are,  "  that  such  demise  be  not  made  without  impeachment 
for  waste."  Now  that  cannot  mean  simply  that  the  demise  is 
not  to  be  "  to  the  lessee,  his  executors,  administrators,  and  assigns, 
without  impeachment  for  waste."  It  must  mean  in  substance 
that  the  lessee  is  not  to  be  unimpeachable  for  waste.  Then,  I 
must  consider  what  that  implies.  It  implies  that  the  lessee  is 
not  to  be  free  from  any  obligation  as  regards  waste  to  which  he 
would  be  subject  if  nothing  was  said  in  the  deed  which  affected 
the  question.  The  lessor  must  not  put  in  any  words  which  would 
free  the  lessee  from  any  obligation  as  regards  waste.  That,  to 
my  mind,  is  the  meaning  of  the  clause.  Then  to  what  obligations 
would  he  have  been  subject  ?  Actual  waste,  that  is  to  say,  waste 
committed  by  him,  would  of  course  render  him  liable  to  eviction  ; 
but  it  is  said  that  that  does  not  apply  to  a  case  of  this  kind — 
that  a  lessee  for  years  is  not  liable  to  an  action  for  permissive 
waste — that  is  to  say,  for  allowing  waste  which  has  not  come 
about  by  his  own  acts,  but  comes  about  by  a  revolution,  or  by 
wear  and  tear,  or  by  the  action  of  the  elements,  or  in  any  other 
way  not  being  his  own  act. 

Cases  have  been  cited  to  shew  that  a  tenant  from  year  to  year 
is  not  so  liable,  and  I  am  told  that  a  case  was  recently  argued 
and  decided  in  a  Divisional  Court  on  that  subject  (1).  But  it 
seems  to  me  that  on  the  face  of  the  case  that  point  was  not 
raised.  If,  when  reported,  it  shews  that  my  judgment  is  wrong, 
I  must  leave  counsel  to  use  it  as  an  authority  elsewhere.  No 
doubt  from  time  to  time  there  has  been  a  good  deal  of  discussion 
on  this  point,  and  we  have  the  very  high  authority  of  the  late 
Mr.  Justice  Williams  (2)  for  saying  that  some  modern  decisions 
had  given  rise  to  a  doubt  whether  an  action  on  the  case  for  per- 
missive waste  can  be  maintained  against  any  tenant  for  years, 

(1)  Barnes  v.  Bowling.    It  is  reported,  44  L.  T.  (N.S.)  809. 
(2)  2  Wms.  Saund.  646,  Ed.  1871. 
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KEKEWICH,  but  he  adds  that  this  was  stifled  by  the  case  of  Yellowly  v. 

Gower  (1).    That  case  has  been  discussed  a  good  deal,  but  I  do 
not  intend  to  go  into  it  further  here  than  to  say  that  it  seems  to 
Davies  shew  that  what  is  said  there  by  Mr.  Justice  Williams  as  to 

Dayies.  stifling  the  question,  was  also  the  view  of  Mr.  Justice  Lush  and 
Mr.  Justice  Field,  who  heard  the  case  of  Woodhouse  v.  Walker  (2). 
The  decision  in  that  case  no  doubt  went  on  the  ground  that 
there  was  a  condition  on  the  part  of  the  tenant  for  life  to  keep 
the  premises  in  repair.  The  case  also  is  reported  on  a  point  with 
which  we  have  nothing  to  do  here,  namely,  as  to  the  person  who 
is  entitled  to  sue  (which,  apparently,  was  likewise  a  question  in 
the  case  which  has  been  mentioned)  but  judgment  was  reserved, 
and  was  ultimately  delivered  by  Mr.  Justice  Lush,  and  he  went 
into  the  old  law,  and  on  page  407  he  thus  refers  to  this  conflict 
of  modern  authorities : — It  is  not  necessary  in  this  case  to 
'  enter  into  the  question  whether  an  action  on  the  case  for  per- 
missive waste  can  be  maintained  against  a  tenant  for  life  or  years, 
upon  whom  no  express  duty  to  repair  is  imposed  by  the  instru- 
ment which  creates  the  estate.  The  modern  authorities,  or  rather 
the  dicta  upon  this  point,  appear  to  be  strangely  in  conflict  with 
the  ancient  reading  of  the  statutes."  I  should  have  no  doubt,  after 
reading  that  sentence,  that  at  any  rate  both  Mr.  Justice  Lush 
and  Mr.  Justice  Field  thought  as  Mr.  Justice  Williams  did,  that 
a  tenant  for  years  was  impeachable  for  permissive  waste.  That 
being  so,  and  myself  holding  that  opinion,  I  look  at  the  lease 
to  see  whether  this  lessee  is  freed  from  the  obligation  which 
the  law  would  otherwise  impose  on  him  of  being  liable  for  per- 
missive waste.  [His  Lordship  read  the  covenant.]  I  am  asked 
to  read  that  as  if  the  words  of  the  exception  refer  only  to 
the  later  branch  of  the  covenant — that  is  to  say,  to  the  delivery 
up  at  the  end  of  the  term.  A  very  strange  result  would  follow 
if  that  were  so,  that  the  lessee  would  be  liable  for  every  day  of 
the  term,  even  on  the  last  day  of  the  term,  to  keep  it  in  good 
and  substantial  repair,  and  yet  when  the  last  day  was  over,  and 
he  was  called  on  to  deliver  up,  he  might  plead  "  fair  wear  and 
tear  and  damage  by  tempest  excepted."  I  think  it  would  be 
wrong  to  read  the  covenant,  unless  one  were  forced  to  do  so,  in 
(1)  11  Ex.  274.  (2)  5  Q.  B.  D.  404. 
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such  a  way  as  to  lead  to  such  a  strange  result,  and  to  my  mindKEKEWlCH, 
the  proper  construction  is  not  that,  but  the  words  "fair  wear 

1888 

and  tear  and  damage  by  tempest  excepted  "  apply  to  the  whole  v^v^ 
covenant.  ^^^'^^ 
The  result  is  that  the  tenant,  although  he  is  liable  to  the  Navies. 
covenant  to  repair,  is  not  to  be  liable  for  any  repairs  consequent 
tipon  or  rendered  necessary  by  fair  wear  and  tear,  or  by  damage 
from  tempest.  If  those  words  were  not  there,  any  dilapidations 
found  at  any  time  or  at  the  end  of  the  term  by  reason  of  the 
wear  and  tear,  the  wearing  out  of  the  walls  and  floors  of  the 
public-house,  for  example,  from  the  constant  traffic  and  so  forth, 
he  would  be  liable  to  replace,  and  if  unfortunately  by  a  storm 
his  chimney-pot  was  blown  down,  or  he  had  his  roof  broken,  he 
would  be  bound  to  put  it  straight,  and  restore  the  place  to  good 
and  substantial  repair.  From  those  things  he  is  rendered  free 
by  that  exception — that  is  to  say,  by  that  exception  he  is  ren- 
dered unimpeachable  for  waste  in  those  particulars.  That  is  just 
what  the  statute  says  he  shall  not  be,  and  I  think  that  that 
«hews  that  the  provisions  of  the  statute  have  not  been  complied 
with. 

I  must  not  part  with  this  case  without  reference  to  Nugent  v. 
CutKbert  (1),  which  was  cited  from  Lord  St  Leonards^  book  on  the 
Law  of  Keal  Property  as  administered  in  the  House  of  Lords, 
and  at  first  I  was  very  much  puzzled  by  it,  because  there  the 
master  words  were :  "  so  that  none  of  the  said  leases  were  made 
•dispunishable  of  waste  by  any  express  words."  I  do  not  think 
that  "any  express  words"  add  anything  to  the  power  there,  and 
I  think  that  the  exception  as  to  repair  was  "  casualties  of  fire 
and  war  excepted."  On  looking  through  the  arguments  again, 
I  find  that  there  is  an  exception  as  regards  fire,  and  although 
strangely  enough  I  see  nothing  about  war,  I  think  it  may  be 
explained  by  a  sentence  in  the  Eespondent's  argument,  at  page 
479,  where  it  is  said:  "Besides,  the  exception  was  of  that 
which  did  not  amount  to  waste,  for  the  word  *  casualty '  must  be 
€onstrued  casualty  without  default  of  the  tenant."  I  think  the 
House  of  Lords  must  have  come  to  the  conclusion  that  what 
was  excepted  was  not  waste.  I  do  not  think  that  that  governs 
(1)  Sagden  on  Real  Property,  p.  475. 
Vol.  XXXVIII.  2  N  1 
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KEKEWICH,  this  case  ;  but  if  it  did,  it  would  not  cover  the  words  "  damage 
by  tempest."    I  should  still  bold  tbat  the  exception  of  fair  wear 
'^v-'       and  tear  was  obnoxious  to  the  statute  giving  the  power,  and 

D  A.  VIE  S 

therefore  that  the  lease  is  bad  on  tbat  ground.    Accordingly  I 
Davies  that  the  lease  is  bad. 

Solicitors  for  Plaintiff:  Schuliz  &  Son,  agents  for  G.  &  C. 
James,  Merthyr, 

Solicitors  for  Defendant :  Vander]CfUmp  <&  Son,  agents  for  W,  P. 
Friee,  Brecon, 

C.  M. 
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WILSON  V.  BAKNES.  O.A. 

[1882    W.    2764.]  1^^^ 

PEARSON,  J. 

Manor — Grant  of  Woods  to  Qoipyliolders  hy  Croiun  as  Lord — Charitahle      June  17,  18. 

Purpose — Heparation  of  Sea  Dykes.  ^  ^ 


By  a  return  to  a  commission  issued  by  Queen  MizahetJi,  who  was  lord 
of  a  certain  manor  near  the  sea,  the  Commissioners,  in  consideration  of  the 
copyhold  tenants  undertaking  the  repair  of  a  sea-dyke  which  had  up  to 
that  time  been  chargeable  to  the  lord,  granted  to  the  tenants  "  that  they 
shall  have  the  woods  growing  in  W.  Wood  for  and  towards  the  reparation 
of  "  a  particular  portion  of  the  sea-dykes  within  the  manor. 

The  surplus  proceeds  of  the  wood  cut  from  time  to  time  by  the  tenants 
were  invested  by  them,  and  about  the  year  1765  they  cut  down  the  whole 
of  W.  Wood  (allowing  the  lord  to  take  possession  of  the  soil),  and  invested 
the  proceeds. 

The  sea  having  receded  from  the  part  of  the  manor  protected  by  the 
sea-dyke,  the  copyhold  tenants  for  the  time  being  brought  an  action  in 
1882  for  a  declaration  that,  subject  to  the  reparation  of  the  sea-wall,  they 
were  absolutely  entitled  to  the  property  representing  the  invested  proceeds 
of  the  wood  : — 

Held,  by  the  Court  of  Appeal  (Cotton,  Lindley,  and  Lopes,  L.JJ.),  vary- 
ing the  decision  of  Pearson,  J.,  that,  upon  the  true  construction  of  the 
return,  the  grant  of  the  wood  made  by  Queen  Mizaheth  constituted  a 
charity  or  gift  for  charitable  purposes ;  and  a  scheme  was  directed  for  the 
management  and  application  of  the  trust  property. 

This  was  an  action  brought  by  a  number  of  the  copyholders  of 
the  manor  of  Holme  Cultram,  in  the  county  of  Cumberland,  on 
behalf  of  themselves  and  all  other  copyholders  of  that  manor 
except  the  Defendants,  against  the  Defendants  Barnes,  Glaister, 
and  Martindale,  and  the  Attorney-General,  in  order  to  obtain  a 
declaration  that  the  first  three  Defendants  were  trustees  of  certain 
estates  called  Swinsty  and  StanJiside,  and  of  all  other  investments 
and  property  vested  in  or  held  by  them  as  representing  Wedholme 
Wood  in  the  said  manor,  or  the  proceeds  thereof,  for  the  benefit 
of  the  Plaintiffs  and  all  other  the  copyholders  of  the  manor, 
subject  only  to  the  obligation  of  maintaining  and  repairing  the 
sea-dykes  within  the  said  manor. 

At  the  time  of,  and  prior  to  the  issue  of  the  commission  here- 
inafter mentioned  the  manor  (which  is  contiguous  to  the  sea) 
had  been  and  was  a  manor  or  lordship  belonging  to  the  Crown, 
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0.  A.      whereof  the  lands  were  held  by  the  tenants  as  customary  or 
1886       tenant-right  estates  of  inheritance  by  copy  of  Court  roll  subject 
Wilson     to  border  service  against  the  Scots,  and  to  payment  of  fines  on 
■D  ^'        admittance,  descent,  surrender  or  alienation. 

  Divers  questions  having  arisen  between  the  Crown  and  the 

tenants.  Queen  Elizaheth,  as  lord  of  the  manor,  issued  a  commis- 
sion dated  the  12th  of  June  in  the  twelfth  year  of  her  reign, 
under  which  an  arrangement  was  come  to  with  the  tenants  which 
was  embodied  in  a  return  or  certificate  dated  the  13th  of  October 
in  the  same  year.  Under  this  arrangement  the  Crown  accepted 
the  tenants,  according  to  the  custom  of  the  lordship,  at  the  usual 
rents,  fines  and  services,  and  the  tenants  in  consideration  thereof 
agreed  to  give  to  Her  Majesty  one  whole  year's  rent  of  all  the 
customary  lands  "  and  also  to  uphold,  maintain,  and  keep  from 
time  to  time  thereafter  the  reparation  of  the  sea-dykes  within 
the  said  lordships  at  their  costs  and  charges  which  hitherto  have 
been  very  chargeable  to  Her  Highness,  and  shall  pay  all  other 
duties  and  services  as  before  they  have  agreed  to  do."  The  return 
then  continued :  "  And  we,  the  said  Commissioners,  have  concluded 
and  agreed  to  and  with  the  said  tenants  that  they  shall  have  the 
woods  grown  in  Wedholme  Wood  for  and  towards  the  reparation 
of  the  sea-dykes  within  the  said  lordship  of  Holme,  and  that  they 
should  appoint  four  of  the  ancient  tenants  to  oversee  and  deliver 
the  said  woods  from  time  to  time  as  need  shall  require." 

Then,  after  a  direction  as  to  the  filling  up  of  vacancies  amongst 
the  overseers,  the.  return  proceeded :  "  And  the  jury  saith  that 
the  charge  of  the  sea-dykes  are  to  be  repaired  from  the  new 
dwelling-house  of  Bohert  Taylor  at  Shynborneys  to  a  place  called 
John  Ashevfs  Sole'' 

This  return  or  certificate  was  duly  confirmed  and  exemplified 
under  the  Great  Seal.  I 
After  this  arrangement  had  been  made  the  duties  of  over-  j 
seeing  and  managing  Wedholme  Wood  and  of  maintaining  these  \ 
sea-dykes  were  performed,  not  by  four  ancient  tenants,  as  pro-  j 
vided  by  the  return,  but  by  certain  sidesmen  elected  by  the  j 
tenants  of  the  manor.  In  course  of  time  the  sea  receded  from  i 
the  neighbourhood  of  the  sea-dykes  that  were  to  be  repaired,  and  j 
no  further  reparation  was  required. 
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In  the  reign  of  William  and  Mary  the  Crown  sold  the  manor      C.  A. 
to  a  purchaser,  who  then  acquired  all  the  rights  at  that  time  1886 
vested  in  the  Crown,  both  in  the  manor  and  the  woods.  Between  Wilson 
the  years  1761  and  1765  the  sidesmen,  finding  that  the  wood  in  b^e^es 
Wedholme  Wood  was  in  a  state  of  decay,  cut  the  whole  of  it  down,  - — 
and  invested  the  sale  moneys  in  the  purchase  of  hereditaments 
in  Cumberland,  and  then  allowed  the  then  owner  of  the  soil  of 
the  manor  to  take  possession  of  the  site  of  Wedholme  Wood,  and 
such  site  had  ever  since  been  held  and  cultivated  by  the  owner 
of  the  manor  for  the  time  being. 

The  sidesmen  had  always  duly  maintained  and  repaired  the 
sea-dykes  either  by  means  of  cuttings  of  timber  or  out  of  the 
moneys  arising  from  the  wood  or  the  sale  thereof,  or  the  income 
of  their  investments,  and  they  accumulated  the  surplus  moneys 
not  required  for  such  maintenance  and  repair,  and  invested  them 
from  time  to  time.  Such  investments  were  now  represented  by 
the  above-mentioned  estates — Swinsty,  which  was  purchased  in 
1765  for  £2310,  and  Stanhside,  which  was  purchased  in  1871  for 
£910,  a  sum  of  £500  on  mortgage,  and  the  sums  of  £635  and  £50 
cash. 

No  claim  was  made  to  these  properties  on  behalf  of  the  lord  of 
the  manor,  and  the  question  was  whether  under  the  circumstances 
the  copyholders  were  entitled  to  such  properties  for  their  own 
benefit,  or  whether  these  properties  were  subject  to  a  charitable 
trust. 

The  action  was  heard  before  Mr.  Justice  Pearson  on  the  17th 
and  18th  of  June,  1885. 

Cozens-Hardy,  Q.C.,  and  Plummer,  for  the  Plaintiffs : — 

The  gist  of  the  whole  arrangement  made  in  the  reign  of 
Elizabeth  was  that  the  Crown  for  valuable  consideration  granted 
to  the  copyholders  a  profit  a  prendre,  the  effect  of  that  was  that 
the  copyholders  were  incorporated,  the  only  way  in  which  they 
could  take  such  a  grant  was  from  the  Crown  and  by  incorporation : 
Chilton  V.  Corporation  of  London  (1)  ;  Lord  Bivers  v.  Adams  (2). 

The  corporators  were  intended  to  take  for  their  own  benefit: 
inasmuch  as  they  undertook  in  consideration  of  the  grant  to  be 
(1)  7  Ch.  D.  735.  (2)  3  Ex.  D.  361. 
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0.  A.  put  to  expenses  which  were  at  the  time  in  excess  of  the  value  of 

1886  the  timber  that  could  be  got ;  the  presumption,  therefore,  is  that 

Wilson  the  donor  intended  the  donees  to  have  the  personal  benefit  of 

BARNES  surplus:  Jack  v.  Burnett  (1). 

Everitt,  Q.C.,  Edtvard  Ford,  and  Hough,  for  the  trustees. 

Sir  Henry  James,  A.G.,  and  Stirling,  for  the  Attorney-General: — 

This  case  does  not  come  within  the  principle  of  Chilton  v. 
Corporation  of  London  (2)  ;  there  is  no  necessity  for  the  creation 
of  a  corporation;  without  such  necessity  a  corporation  is  not 
created  by  implication,  the  grant  of  the  Crown  was  really  a  grant 
of  estovers  or  bote  made  for  the  benefit  of  the  inhabitants  of  the 
whole  district  liable  to  inundation ;  such  grant  could  be  made 
perfectly  well  even  by  a  private  individual :  Willingale  v.  Mait- 
land  (3). 

The  purpose  is  clearly  a  charitable  one,  as  the  reparation  of  a 
sea-wall  is  a  public  benefit,  for  it  extended  not  only  to  the  copy- 
holders but  to  all  the  inhabitants  of  the  district,  and  any  property 
that  can  distinctly  be  traced  (as  the  property  in  question  here 
can)  is  devoted  to  charitable  purposes  and  will  be  administered 
under  a  scheme  :  Attorney -General  v.  Sidney  Sussex  College  (4) ; 
Attorney-General  v.  Wax  Chandlers'  Company  (5). 

Again,  the  primary  obligation  thrown  upon  and  undertaken  by 
the  copyholders  is  the  maintenance  of  the  sea-wall,  and  so  long 
as  there  is  a  remote  probability  of  repair  being  required  the  fund 
cannot  be  parted  with. 

Cozens-Hardy,  in  reply  : — 

Supposing  the  grant  to  have  been  merely  of  estovers  for  the 
purpose  of  repairing  the  sea-wall,  the  copyholders  had  no  right 
to  cut  down  and  sell  the  timber  for  any  other  purpose ;  the  pro- 
perty that  came  to  their  hands  wrongfully  was  not  impressed 
with  any  trust,  and  in  the  absence  of  any  one  else  who  can  now 
claim  it,  it  is  their  own. 

(1)  12  CI.  &  F.  812.     .  (3)  Law  Eep.  3  Eq.  103. 

(2)  7  Ch.  D.  735.  (4)  Ibid.  4  Ch.  722. 

(5)  Law  Eep.  6  H.  L.  1. 
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Pearson,  J.  (after  stating  the  facts  of  the  case,  and  holding  C.  A. 
that  the  Crown  had  no  interest  of  any  description  in  the  pro-  1886 

perties  in  question,  either  by  virtue  of  its  prerogative  or  by  virtue  Wilson 

of  its  having  been  in  former  days  the  owner  of  the  woods  in  b^r^es. 

question,  continued)  : —   

It  is  said  that  the  grant  contained  in  the  return  of  the  Com- 
missioners in  the  reign  of  Queen  Elizabeth  constituted  a  public 
charity  for  public  uses.  To  my  mind  it  did  nothing  of  the  sort. 
There  is  nothing  of  a  public  character  at  all  in  this  grant.  It  is 
a  case  in  which  the  Crown,  by  virtue  of  its  proprietary  rights  as 
lord  of  the  manor,  is  dealing  with  its  own  tenants,  and  stating 
what  shall  be  the  rights  between  them  in  future ;  and  when, 
150  years  afterwards,  the  Crown  sold  this  manor,  it  parted  with 
all  the  rights  it  ever  had  or  could  have  in  this  wood.  The  copy- 
holders having  cut  down  the  wood  and  having  got  certain  money 
in  respect  of  the  sale  of  the  wood,  from  time  to  time  laid  that  out 
in  the  purchase  of  property,  some  of  which  they  afterwards  sold. 
They  applied  the  money  which  arose  from  the  sale  of  that  wood 
apparently  in  inclosing  some  of  their  own  common  lands,  and 
with  the  rest  of  the  surplus  funds  they  acquired  some  lands  which 
remain  at  the  present  day  vested  in  the  hands  of  their  trustees, 
and,  as  I  understand,  there  is  likewise  the  sum  of  £500  invested 
on  mortgage  and  certain  cash.  That  being  so,  to  my  mind  the  ' 
copyholders  are  the  persons  who  are  entitled  to  this  property. 

If  they  took  only  a  grant  of  so  much  wood  as  was  necessary 
for  the  reparation  of  the  dyke,  at  all  events  by  the  transaction 
as  between  themselves  and  the  Crown,  there  is  no  person  at  the 
present  moment  who  can  say  that  they  are  not  entitled  abso- 
lutely to  the  property  and  money  which  has  arisen  from  the  sale 
of  that.  That  being  so,  such  property  and  money  belongs  to  the 
copyholders  themselves. 

It  was  urged  before  me  that  if  it  were  necessary  I  ought  to 
treat  this  as  a  grant  from  the  Crown  which  would  incorporate 
the  copyholders  and  make  them  a  corporation  for  the  purpose 
of  taking  the  benefit  of  that  grant.  I  do  not  think  it  in  the 
least  necessary  to  do  that.  I  think  this  is  nothing  more  than 
saying  that  the  rights  and  customs  of  the  manor  as  between  the 
lord  of  the  manor  and  the  copyholders  shall  be  such  as  are 
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stated  in  the  instrument,  and  that  the  copyholders  maintaining 
the  dyke  shall  have  the  power  of  using  the  wood  obtained  from 
this  Wedholme  Wood  for  the  purpose  of  the  reparation  of  the^ 
dyke.  I  say  nothing  as  to  what  is  the  liability  of  the  copy- 
holders at  the  present  moment  to  repair  the  dyke,  either  a& 
between  themselves  and  the  Crown  or  as  between  themselves 
and  the  lord  of  the  manor,  if  (which  I  do  not  mean  to  imply)  he- 
has  any  rights  against  them  that  he  can  enforce.  But  at  all 
events,  as  it  seems  to  me,  the  copyholders  bargained  for  certain 
things  which  the  Crown  gave  them,  and  under  the  circumstances 
which  have  occurred  since  that  grant  the  result  is  that  the 
copyholders  have  acquired  this  property  which  represents  the- 
proceeds  of  the  timber  in  WedJiolme  Woody  and  there  is  no  persons 
at  the  present  moment  who  can  challenge  their  right  to  it- 
That  being  so  it  belongs  to  them.  They  may  have  acquired  it 
in  the  first  instance  irregularly,  but  at  all  events  they  have 
acquired  it,  and  if  there  be  no  charity  they  are  entitled  to- 
peaceful  and  quiet  possession  of  it. 

I  must  therefore  declare  that  in  the  events  which  have  hap- 
pened, the  copyholders  of  the  manor  of  Holme  CuUram  are  entitled 
to  this  property. 


The  following  was  the  order  made  by  the  Court : — 

"  Declare  that  the  grant  of  the  woods  grown  in  Wedholme  Wood  made  by  her 
late  Majesty  Queen  Elizabeth  did  not  constitute  a  charity  or  gift  for  charitable 
purposes,  but  was  made  to  the  said  copyholders  absolutely  in  consideration  of 
the  undertaking  by  the  said  copyholders  to  repair  the  sea-dyke  between  Skin- 
hurness  and  John  Askeiu^s  Hole,  and  that  upon  the  sale  of  the  timber  in  Wed- 
holme Wood  the  moneys  arising  from  such  sale  and  the  subsequent  investments 
thereof  became  and  have  been  and  are  held  upon  trust  for  the  copyholders  of 
the  said  manor  in  the  proportions  in  which  such  copyholders  are  liable  for  the, 
reparation  of  the  said  dyke  in  respect  of  the  tenements  held  by  them  of  the 
said  manor.  But  this  declaration  is  to  be  without  prejudice  to  the  rights  (if  any) 
of  any  persons  (if  any  there  be)  who  hold  any  land  within  the  said  manor 
which  was  formerly  of  copyhold  tenure  but  which  is  now  of  freehold  tenure  (if 
so  advised)  to  come  in  in  this  action  and  claim  to  share  in  the  trust  property." 

Inquiries  were  then  directed  (1)  as  to  who  were  the  present 
proprietors  of  the  said  manor  and  in  what  proportions  they  were- 
respectively  liable  for  the  reparation  of  the  said  sea-dyke ;  and 
(2)  of  what  the  trust  property  now  consisted. 


0.  A. 

1886 
Wilson 

V. 

Barnes. 
Pearson,  J. 
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From  this  judgment  the  Attorney-General  appealed,  and  the  C.  A. 
appeal  came  on  for  hearing  before  Lords  Justices  Cotton,  Lindley,  1886 
and  Lo^es  on  the  5th  of  May,  1886.  Wilson 


Sir  Horace  Bavey,  S.G.,  and  Stirling,  for  the  Attorney-General, 
in  support  of  the  appeal : — 

First,  under  the  "  Act  to  redress  the  misemployment  of  lands, 
goods,  and  stocks  of  money  heretofore  given  to  charitable  uses  " 
(43  Eliz.  c.  4),  gifts  {inter  alia)  for  the  repair  of  "  sea-banks  and 
highways,"  are  gifts  for  "a  charitable  use  and  intent,"  which 
may  be  enforced  under  the  Act. 

Secondly,  this  is  also  a  charitable  gift  under  the  general  law, 
for  it  is  a  gift  for  the  benefit  of  the  inhabitants,  or  a  particular 
class  of  the  inhabitants  of  a  district,  and  therefore  a  gift  for  a 
public  purpose,  and  a  charitable  trust.  Upon  this  principle  the 
right  to  fish  in  an  estuary  was  established  as  a  charitable  trust : 
Goodman  v.  Mayor  of  Saltash  (1).  So  also  in  a  much  earlier  case, 
a  grant  of  land  for  the  pasture  of  cows  for  the  inhabitants  of  a 
certain  village  :  Wright  v.  Hohert  (2).  This  gift  must  be  one  of 
two  things,  either  a  gift  to  the  original  copyholders  for  their  own 
use  and  benefit  in  consideration  of  their  undertaking  the  repara- 
tion of  the  sea-walls,  which  would  create  a  perpetuity  and  be  a 
void  trust,  or  else  a  trust  for  public  purposes,  and  so  a  charity : 
Attorney-General  v.  Blizard  (3) ;  Attorney-General  v.  Corporation 
of  Shreivsbury  (4)  ;  Attorney-General  v.  Corporation  of  Galway  (5). 

Cozens-Eardy,  Q.C.,  and  Ashton  Cross,  for  the  Eespondents,  the 
copyholders : — 

The  return  to  the  commission  comprised  a  grant  of  the  woods 
in  Wedholme  to  the  copyholders  individually  in  right  of  their 
tenements  which  they  might  have  exercised  by  having  the  whole 
wood  cut  down  at  once  and  the  proceeds  applied,  subject  to  the 
control  of  the  overseers,  for  their  own  benefit.  It  was  a  right 
appurtenant  to  the  tenements,  which  went  to  the  successive 
holders  thereof,  and  the  wood  having  been  long  since  cut  down 

(1)  7  App.  Cas.  633.  (3)  21  Beav.  233. 

(2)  0  Mod.  64.  (4)  6  Beav.  220. 

(5)  Beat.  298 ;  1  Molloy,  95,  103. 


Barnes. 
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0.  A.      and  sold  the  present  holders  of  those  tenements  are  entitled  to 
1886       have  the  property  which  now  represents  the  wood  distributed 
Wilson     amongst  them,  subject  to  their  making  due  provision  for  the  repair 
Baenes.    of  the  sea-wall. 
  This  is  a  statutory  title,  confirming  their  own  title  as  copy- 
holders, and  vesting  this  property  in  them  in  the  same  way  as 
housebote,  or  estovers,  or  any  other  commonable  right,  thus  taking 
the  case  out  of  any  question  under  the  law  of  perpetuities.  This 
gift  was  not  at  all  in  the  nature  of  a  charitable  declaration  or 
trust,  it  was  in  the  nature  of  purchase-money  paid  as  part  of 
a  bargain  with  the  copyholders  for  the  giving  up  of  some  of  their 
rights;  and  if  necessary  could  be  supported  as  creating  the 
copyholders  a  corporation  for  the  purpose. 

Everitt,  Q.C.,  and  Edivard  Ford,  for  the  trustees  in  whom  the 
property  was  vested. 

Sir  Horace  Bavey,  in  reply. 

Cotton,  L.J. : — 

The  question  which  arises  upon  this  appeal  is  whether  the 
Plaintiffs,  who  sue  on  behalf  of  themselves  and  all  the  other  copy- 
holders of  the  manor  of  Holme  Cidtram,  are  entitled  to  have  this 
property  divided  amongst  themselves  and  the  other  copyholders — 
whether  in  fact  they  are  entitled  to  it  for  their  own  benefit,  or 
whether  there  is  any  such  public  trust  imposed  upon  it  as  to 
create  a  charitable  trust  and  to  enable  the  Attorney-General 
to  intervene  and  ask  that  that  charitable  trust  may  be  carried 
into  execution.  The  answer  to  this  question  in  my  opinion  de- 
pends upon  the  true  construction  of  a  return  under  a  commission 
issued  in  the  reign  of  Queen  Elizabeth.  A  great  part  of  the  manor 
in  which  Wedholme  Wood  was  situated  lay  below  high  water-mark 
at  high  tides,  and  the  Queen,  as  lord  of  the  manor  and  owner  of 
the  soil,  was  liable  to  the  obligation  of  repairing  the  sea-wall 
which  protected  the  land  from  the  sea.  Being  thus  liable  she 
considered  it  desirable  to  make  a  bargain  with  the  copyhold 
tenants  of  the  manor  and  to  get  them  to  undertake  the  reparation 
of  a  certain  portion  of  the  sea-wall.  Whether  or  not  that  was  the 
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Baknes. 

Cotton,  L.J. 


part  most  exposed  at  the  time  one  cannot  tell,  but  a  commission      C.  A. 
was  issued  and  a  bargain  was  made  with  the  copyhold  tenants  1886 
that  they  should  undertake  to  repair  a  portion  of  the  sea-wall  Wilson 
between  two  points,  accompanied  by  what  was  equivalent  to  a 
grant  by  the  Crown,  not  apparently  of  the  soil  but  of  the  timber 
of  a  certain  wood  in  the  manor,  which  manor,  I  may  mention, 
apparently  extended  over  the  whole  parish,  or  practically  so. 

Now  this  was  undoubtedly  a  bargain  under  which  the  tenants 
took  upon  themselves  an  obligation  to  which  they  were  not  pre- 
viously liable,  and  the  Crown  did  something  which  deprived  it  of 
rights  it  previously  had.  And  we  have  to  consider  what  was  the 
contract  which  was  arrived  at  by  the  Crown,  as  lord  of  the  manor, 
and  the  tenants  in  concluding  the  bargain,  and  what  if  anything 
was  the  effect  upon  that  contract  of  subsequent  events  or  Acts 
of  Parliament.  The  words  of  the  return  which  constitute  the 
bargain,  and  the  grant  are  these : — [His  Lordship  then  read 
them,  and  continued  : — ]  What  the  tenants  undertook  was  not 
the  repair  of  the  whole  sea-wall,  which  is  said  to  be  eighteen 
miles  in  length,  but  of  a  certain  portion  of  it,  and  their  obligation 
and  the  reference  to  the  repairs  as  regards  the  woods  was  limited 
to  that  portion  of  the  wall.    What,  then,  is  the  effect  of  this  ? 

It  is  contended  on  behalf  of  the  copyholders  that  it  is  a  grant 
of  the  wood  to  them  individually  and  in  right  of  their  tenements, 
so  that  they  might  have  cut  down  the  wood  at  once  and  have 
applied  it,  subject  to  the  control  of  the  overseers,  for  their  own 
benefit — that  it  was  a  right  appurtenant  to  their  tenements,  which 
went  down  to  successive  holders  from  time  to  time,  and  that,  the 
wood  having  been  cut  down  more  than  one  hundred  years  ago, 
the  present  holders  of  the  copyhold  tenements  are  entitled  to 
have  the  proceeds  of  the  wood,  in  other  words  the  money  or  the 
property  arising  from  the  investment  of  the  proceeds,  distributed 
amongst  them  subject  to  their  making  due  provision  for  the 
repair  of  the  wall.  On  the  other  hand  it  is  said  that  the  purpose 
for  which  this  grant  was  made  is  indicated  in  the  return,  and  that 
such  purpose  is  a  public  purpose  under  the  statute  43  Eliz., 
c.  4,  which  specifies  the  reparation  of  "  sea  banks  and  highways  " 
as  amongst  the  public  purposes  which  are  to  be  considered  as 
charities ;  and  that  independently  of  the  statute  it  is  a  purpose 
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0.  A.      for  the  public  benefit  of  all  persons  occupying  lands  which  but 
for  the  sea-wall  would  be  liable  to  be  flooded,  and  therefore  is  a 

Wilson     charity  according  to  the  law  of  England. 

Baenes.        Ill       opinion  that  is  the  true  construction  of  this  grant. 

:ott^^.j.  copyhold  tenants  took  upon  themselves 

a  liability  to  which  they  were  not  previously  subject,  but  the 
mere  fact  that  this  was  the  result  of  a  bargain  by  them  cannot 
give  them  for  their  own  private  benefit  that  which  the  terms 
of  the  grant  shew  to  be  only  given  to  them  for  a  public  purpose. 
It  is  to  be  here  remarked  that  this  purpose  applies  to  and  exhausts 
the  whole  of  the  wood.  It  is  not  that  they  were  to  apply  so  much 
as  was  necessary  for  the  purpose  of  repairing  the  wall  or  for  the 
purpose  of  obtaining  funds  to  repair  it  with,  and  to  hold  the  re- 
mainder for  the  benefit  of  the  copyhold  tenants,  but  the  sole 
object  pointed  at  is  the  repair.  It  is  true  that  they  had  under- 
taken a  burden,  and  that  it  is  to  be  expected  that  they  should 
have  something  in  return.  But  this  they  have,  because  although 
the  repair  of  the  sea-wall  is  a  public  purpose,  it  is  a  public 
purpose  by  which  the  copyhold  tenants  would  be  the  persons 
principally  benefited.  It  is  said  that  at  that  time  there  were  no 
freehold  tenants  of  the  manor,  and  that  a  very  large  portion 
of  it  was  below  the  level  of  high  tide,  so  that  although  there  is 
a  public  purpose  constituting  a  charity,  it  is  one  the  great  benefit 
of  which  was  obtained  by  the  copyhold  tenants  who  entered 
into  the  bargain.  It  does  not,  therefore,  to  my  mind  seem  at  all 
unreasonable  that  they  should  have  agreed  with  the  lord  and 
said :  "  We  will  now  undertake  an  obligation  which  you  have 
hitherto  borne,  and  in  consideration  of  this  you  shall  devote  for 
the  purpose  of  repairs  to  a  sea-wall  for  which  we  are  personally 
liable,  a  wood  which  will  probably  produce  sufficient  to  enable  us 
to  do  so."  It  is  now  said  that  the  wood  produced  much  more 
than  sufficient,  but  apparently  in  times  past  this  was  not  so,  for 
rates  and  taxes  were  from  time  to  time  made  in  aid  of  the  purpose. 
But  that  cannot  in  reality  affect  the  question  of  what  is  the 
proper  construction  to  be  put  upon  the  words  of  the  grant  in  the 
return,  the  purpose  of  which,  as  I  have  said,  was  one  for  the 
•  benefit  of  all  the  inhabitants  of  this  low-lying  land,  and  to 
protect  them  from  being  drowned  by  the  sea. 
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Again,  if  in  construing  this  not  very  clear  document  we  are      C.  A. 
to  look  at  contemporaneous  or  nearly  contemporaneous  usage  for  1886 
the  purpose  of  seing  what  was  the  real  meaning  of  the  parties  to  Wilson 
the  contract,  we  find  that  the  preponderance  of  user  is  strongly  in  baknes. 
favour  of  the  grant  having  been  for  a  public  purpose  only.    Such    q^^^-^  j 

user,  it  is  true,  was  not  always  for  the  purpose  of  repairing  the   

sea-wall,  but  was  for  purposes  which  were  equally  public  purposes, 
i.e.,  the  repair  of  bridges  crossing  the  ditches  used  for  the  pur- 
poses of  draining  the  uplands  and  letting  the  water  get  down  to 
the  sea  by  sluices  through  the  sea-wall,  or  again,  the  repair  of 
the  church  of  the  parish  which  was  constituted  almost  entirely  of 
the  manor.  It  is  also  to  my  mind  a  strong  point,  that  whereas 
in  order  to  realize  its  full  value  timber  requires  to  be  cut  from 
time  to  time,  in  this  case  timber  was  not,  when  nothing  was 
required  for  repairing,  from  time  to  time  cut  and  the  proceeds 
divided  amongst  the  copyholders,  but  was  left  to  stand  until  it 
became  decayed  and  its  value  was  depreciated,  until  at  last  the 
whole  was  cut  down,  and  the  proceeds  invested. 

In  my  opinion,  accordingly,  the  decision  of  Mr.  Justice  Pearson 
was  wrong,  and  the  declaration  ought  to  be  that  the  grant  by 
Queen  Elizabeth  of  the  woods  grown  in  Wedholme  "  did  consti- 
tute a  charity  or  a  gift  for  charitable  purposes,"  that  is  to  say, 
for  the  repair  of  the  sea-dyke  between  the  two  points  above- 
mentioned,  and  that  upon  the  sale  of  the  timber  in  Wedholme 
Wood  the  moneys  arising  from  such  sale  and  the  subsequent  in- 
vestments thereof  became,  and  have  been,  and  are,  subject  to 
the  same  trusts ;  the  decree  should  then  go  on :  "  and  it  being 
alleged  that  the  income  from  the  trust  property  is  more  than 
sufficient  for  the  reparation  of  the  sea-dyke  between  those  two 
places,  and  the  Attorney-General  desiring  that  a  scheme  should 
be  settled  for  the  management  and  application  of  the  trust  pro- 
perty, let  there  be  an  inquiry  of  what  the  trust  property  now 
consists,  and  refer  it  to  Chambers  to  settle  a  scheme  for  the 
management  of  the  trust  property  and  the  application  thereof, 
such  scheme  to  be  settled  by  the  Judge."  The  purpose  indicated 
in  the  grant  is  no  doubt  a  particular  portion  of  the  sea-dyke,  but 
in  applying  it  cy-pres,  if  the  remainder  of  the  dyke  requires  the 
application  of  any  part  of  the  fund,  the  proper  mode  of  applying 
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C.  A.  it  will  be  to  provide  for  the  repair  of  the  whole  of  the  sea-dyke 
1886       surrounding  this  manor,  so  far  as  necessary. 

"Wilson 

'V'  LiNDLEY,  L.J.  : — ■ 

Baenes. 

  I  have  come  to  the  same  conclusion.     The  primary  object  of 

the  Crown  in  making  the  grant,  the  true  construction  of  which  is 
the  real  question  in  this  case,  was  apparently  to  get  rid  of  the 
obligation  which  it  was  under  as  owner  of  the  soil  of  maintaining 
this  sea-dyke.  The  document  in  question  appears  to  me  perfectly 
intelligible.  In  order  to  provide  the  tenants  with  the  means  of 
performing  the  duty  thrown  upon  them  of  repairing  this  dyke, 
this  wood,  not  the  soil,  but  the  timber  growing  and  to  grow  in 
this  wood  is  set  apart  and  dedicated  for  the  purpose,  and  it  is 
remarkable  that  the  whole  of  the  wood  is  plainly  disposed  of  and 
made  applicable  for  this  and  for  no  other  purpose. 

Kow,  the  rival  construction  is  that  this  wood  is  not  dedicated 
for  this  purpose  at  all ;  that  the  tenants  are  to  be  under  the 
obligation  of  keeping  this  bank  in  repair,  but  that  the  wood  may 
be  applied  by  them  for  any  purpose  they  like.  This  is  a  startling 
construction,  and  one  which  would  destroy  the  grant  for  all  public 
purposes ;  and  I  cannot  so  read  the  document.  It  is  perfectly 
manifest  that  according  to  the  old  practice  the  Attorney-General 
could  at  any  moment  have  filed  an  information  and  have  fastened 
upon  this  as  a  trust  for  the  purpose  of  maintaining  this  sea-wall. 
That  being  the  true  view  of  the  construction  of  the  document 
which  is  the  foundation  of  the  whole  thing,  the  decrees  of  the 
Court  of  Exchequer  in  the  time  of  James  I.,  which  have  been 
referred  to,  throw  very  little  light  upon  the  question.  The  Act  of 
17  Jac.  1,  which  was  pressed  upon  us,  was  a  general  Act  of 
Parliament,  not  specially  addressed  to  this  particular  manor, 
which,  although  it  may  have  had  the  effect  of  discharging  the 
lord  of  the  soil  from  the  duty  of  repairing  this  bank  and  of 
throwing  such  duty  on  the  tenants  (which  I  myself  think  could 
not  have  been  done  either  by  the  return  in  the  reign  of  Queen 
Elizabeth  or  by  the  recording  of  it  in  the  Exchequer),  still  does 
not  touch  the  point  which  we  have  to  consider,  nor  in  any  way 
alter  the  character  of  the  trust,  if  trust  there  were,  which  was 
imposed  upon  this  wood.    And,  looking  further  at  what  has  been 
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done  with  this  timber  and  the  proceeds  of  the  sale  of  it  from  the 
time  of  Queen  Elizabeth  downwards,  the  whole  of  the  evidence 
appears  to  me  much  more  consistent  with  the  view  that  this  wood 
was  dedicated  to  a  public  purpose  than  with  the  rival  idea  that 
it  was  the  private  property  of  the  copyholders.  I  am  satisjSed 
that  the  latter  theory  cannot  be  supported  either  by  the  docu- 
ment itself  or  by  subsequent  usage. 

Lopes,  L.J. : — 

The  question  is  whether  this  grant  in  the  time  of  Queen 
Elizabeth,  which  clearly  passed  the  whole  property  in  this  timber 
to  the  copyholders,  passed  it  to  them  absolutely  or  for  a  public 
purpose.  To  apply  a  test.  If  that  timber  passed  to  the  copy- 
holders absolutely  as  their  private  property,  it  immediately 
vested  in  them,  and  under  such  circumstances  who  can  say  in 
what  proportions  they  would  have  enjoyed  it,  or  how  it  could 
have  been  determined  what  their  individual  rights  were  with 
regard  to  using  it  or  cutting  it  ?  There  is  no  difficulty  in  dealing 
with  rights  appurtenant  to  a  copyhold  tenement,  such  as  turbary, 
estovers  and  common,  or  in  determining  the  individual  rights  of 
the  persons  who  claim  them,  but  that  would  have  been  impossible 
in  this  case.  Again,  if  the  contention  of  Mr.  Cozens-Hardy  is 
correct,  the  copyholders  could  have  cut  down  the  wood  the  day 
after  the  grant  and  have  put  the  proceeds  in  their  own  pockets, 
and,  while  the  burden  of  maintaining  these  banks  still  remained 
upon  the  copyholders,  there  would  in  after  years  have  been 
nothing  to  meet  it  with.  That  is  in  itself  strong  evidence  to 
shew  that  it  could  not  be  the  true  construction  of  the  grant  to 
read  it  as  for  the  private  benefit  of  the  copyholders.  Then  if  the 
grant  was  not  intended  as  an  absolute  gift  to  the  copyholders  it 
must  have  been  for  a  public  purpose.  I  am  clearly  of  opinion 
that  it  was  for  a  public  purpose,  and  if  so,  it  was  a  charity. 

I  think  that  the  decision  of  the  Court  below  was  wrong  and 
should  be  varied. 

Cotton,  L.J. 

The  costs  will  be  dealt  with  as  in  the  Court  below,  and  we 
direct  a  scheme  with  liberty  to  apply. 


C.  A. 

1886 
Wilson 

V. 

Barnes, 
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Solicitors  for  the  Appellant :  Eare  &  Co.,  agents  for  The  Solicitor 
io  the  Treasury. 

Solicitors  for  the  Kespondents,  the  Copyholders:  Speechly, 
Mumford,  &  Landon,  agents  for  JSayton  dc  Simpson,  Cochermouth. 

Solicitors  for  the  Trustees  :  TJllithorne,  Currey,  &  Villiers,  agents 
for  E.  L.  Hough,  Carlisle. 

W.  W.  K. 


0.  A. 

1888 


Feb,  10,  11, 

13,  14  ; 
March  12. 


In  re  CHKISTCHUKCH  INCLOSUKE  ACT. 

Charity — Commonahle  Lands  purchased  hy  a  Railway  Company — Rights  of 
Turhary — Trust  for  henefit  of  Occupiers  of  Cottages — Rights  Lord  of 
Manor,  Owners,  and  Occupiers.  ^i: 'r,> 

Prior  to  1802  the  occupiers  of  certain  cottages  were  accustomed  to  cut 
turf  on  large  tracts  of  commonable  and  waste  lands  of  a  manor.  In 
that  year  an  Inclosure  Act  was  passed  by  which  commissioners  were  em- 
powered to  allot  lands  in  severalty  to  the  lord  and  other  persons  interested, 
and  to  allot  to  the  lord  in  trust  for  the  occupiers  of  the  cottages  portions 
of  the  waste  for  a  turf  common,  to  be  managed  as  the  lord  and  the  church- 
wardens and  overseers  should  order  and  not  to  be  depastured.  The 
commissioners  by  their  award,  made  in  1806,  allotted  to  the  lord  of  the 
manor,  in  trust  for  the  occupiers  for  the  time  being  of  the  cottages,  425 
acres  of  waste  for  a  turf  common  for  the  use  of  the  cottagers.  The  com- 
missioners also  allotted  to  the  lord  and  other  persons  interested  portions 
of  the  inclosed  lands  in  severalty  in  lieu  of  their  rights  and  interests. 

A  railway  company  took  for  the  purposes  of  their  undertaking  part  of 
the  land  allotted  as  a  turf  common,  and  the  purchase-money  was  paid  into 
Court. 

On  a  petition  by  the  freeholders  of  the  cottages  for  the  distribution  of 
the  fund : — 

Eeld  (affirming  the  decision  of  Stirling,  J.),  that  the  owners  of  the  cot- 
tages had  no  claim  on  the  fund;  and  that  the  lord  of  the  manor  was 
entitled  to  such  part  of  the  fund  as  represented  the  value  of  the  soil  in  the 
land  taken  by  the  company  : 

And  held  (reversing  the  decision  of  Stirling,  J.),  that  the  remainder  of 
the  fund  was  to  be  held  as  a  charitable  trust  for  the  benefit  of  the  occupiers 
of  the  cottages. 

Goodman  v.  Mayor  of  Saltash  (1)  discussed. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  Stirling  (2). 

The  facts  and  the  sections  of  the  Act  relating  to  the  question 
at  issue  are  fully  given  in  the  previous  report.    The  following 
(1)  7  App.  Gas.  633.  (2)  35  Ch.  D.  355. 
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short  statement  will  be  sufficient  for  the  purpose  of  the  present  C.  A. 
report.  1888 

In  the  year  1802,  the  42  Geo.  3,  an  Act  was  passed  "  for  divid-  j„ 
ing,  allotting,  and  inclosing  certain  commonable  lands  and  waste  ^xncSSjrb^ 
grounds  within  the  parish  of  Christchurch  and  parish  and  chapelry  Act. 
of  Eoldenhursf,  in  the  county  of  Southampton."    Prior  to  that 
time  the  occupiers  of  certain  cottages  used  to  cut  turf  on  the 
commonable  and  waste  lands  proposed  to  be  inclosed.    By  the 
Act  the  commissioners  were  empowered  to  allot  lands  in  severalty 
to  the  lord  of  the  manor  and  other  persons  interested,  and  by 
the  13th  section  it  was  enacted  as  follows : — 

"  That  the  said  commissioners  shall  and  they  are  hereby 
>  ,  and  required  to  set  out  and  allot  unto  and  for  the 
lorub  01  the  several  manors  respectively  in  which  the  said  waste 
grounds  are  situated,  in  trust  for  the  occupiers  for  the  time 
being  of  all  such  cottages  and  tenements  containing  less  than  one 
acre  each  as  were  erected  on  ancient  sites,  or  have  now  been 
erected  more  than  fourteen  years,  in  lieu  of  their  rights,  or  pre- 
tended rights,  or  custom  of  cutting  turves  in  the  said  tythings, 
manors,  or  liberties  [naming  them]  as  shall  by  virtue  of  this 
Act  be  divided  and  allotted  as  aforesaid,  so  much  and  such  part 
or  parts  of  the  said  waste  grounds  in  such  respective  tythings, 
manors,  or  liberties,  as  the  said  commissioners  shall  think  proper 
for  a  turf  common  not  exceeding  in  the  whole  five  acres  or  less 
than  two  acres  for  each  cottage  or  tenant  within  each  ty thing, 
manor,  or  liberty  respectively  as  shall  in  the  judgment  of  the 
said  commissioners  be  fit  and  proper  for  supplying  turves  for 
fuel  for  the  use  of  such  cottages  or  tenements,  and  which  allot- 
ments shall  for  ever  afterwards  be  managed,  and  the  turf  arising 
therefrom  shall  be  cut,  taken,  and  used  by  the  occupiers  of  suck 
cottages  or  tenements  in  such  quantities  and  at  such  time  or 
times  in  every  year  and  in  such  manner  as  the  said  lords  of  said 
manors  respectively  and  the  churchwardens  and  overseers  of  the 
poor  acting  for  or  within  such  manor,  or  the  major  part  of  them^ 
shall  from  time  to  time  order  and  appoint ;  but  such  turf  common 
shall  not  be  fed  or  depastured  by  any  cattle  or  sheep  whatso- 
ever ;  and  that  it  shall  be  lawful  for  the  lords  of  the  said  manors 
for  the  time  being  to  act  in  the  execution  of  the  trusts  thereby 
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0.  A.  reposed  in  them  by  their  agents  or  proxies  respectively  "  to  be 
1888       appointed  by  writing  under  their  hands. 

In  re  Sect.  15  enacted :  "  That  it  shall  be  lawful  to  and  for  the  said 
^Slos^e^^  commissioners,  and  they  are  hereby  authorized  and  required,  to 

-A-cT.  set  out  and  allot  such  plots  in  quantity  of  the  said  waste  lands 
and  grounds  intended  to  be  divided  and  allotted  which  shall  so 
remain  as  hereinbefore  is  mentioned  as  in  the  judgment  of  the 
said  commissioners  shall  be  equal  in  value  to  one-eighteenth  part 
thereof  unto  the  said  several  lords  of  the  manor  within  which  the 
said  waste  grounds  are  situate  in  lieu  of  and  in  full  compensa- 
tion for  their  several  rights  and  interests  in  and  to  the  soil  of 
the  said  waste  grounds  respectively  which  within  such  manors 
shall  be  awarded  by  the  said  commissioners  to  be  divided  and 
allotted  under  and  by  virtue  of  this  Act ;"  and  by  sect.  16  :  "  The 
said  commissioners  shall  divide,  set  out,  and  allot  all  such  parts 
of  the  residue  of  the  said  commonable  lands  and  waste  grounds 
intended  by  this  Act  to  be  divided  and  allotted  as  shall  in  their 
judgment  be  fit  and  proper  to  be  divided,  allotted,  and  inclosed, 
or  to  be  held  in  severalty  unto  and  for  the  several  owners,  pro- 
prietors, lessees,  and  customary  tenants  thereof,  and  other  persons 
interested  therein  in  proportion  to  their  several  and  respective 
lands,  common  rights,  and  all  other  rights  whatever  in,  over,  and 
upon  the  common,  which  said  allotments  shall  be  in  full  bar  of 
and  compensation  for  all  rights  of  the  several  parties  in,  over,  and 
upon  such  of  the  commonable  lands  and  waste  grounds  as  shall 
be  divided  and  allotted  as  aforesaid." 

In  1806  the  commissioners  made  their  award,  by  which  they 
allotted  portions  of  the  waste  to  the  lords  and  the  owners  of  lands 
in  lieu  of  and  in  compensation  for  their  several  interests,  and 
alloted  425  acres  of  waste  for  the  turf  common.  It  appeared  that 
the  practice  of  cutting  turf  had  fallen  into  abeyance,  and  no  use 
had  been  made  .of  the  land,  but  the  lord  of  the  manor  in  which 
the  turf  common  was  situate  had  taken  steps  to  vest  it  in  the 
Bournemouth  Commissioners  for  the  benefit  of  the  town. 

A  small  portion  of  this  turf  common,  about  If  acres  in  extent, 
was  taken  by  the  London  and  South-Western  Bailway  Comjpany 
for  the  purposes  of  their  undertaking,  and  the  purchase-money, 
amounting  to  £1000,  was  paid  into  Court. 
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A  petition  was  presented  by  the  freeholders  of  the  cottages      0.  A. 
claiming  a  right  of  turbary  over  the  turf  common,  in  order  to  1888 
obtain  the  decision  of  the  Court  as  to  the  rights  of  the  various 
persons  claiming  an  interest  in  the  purchase-money.    These  ^i^qlo^^T^ 
were  the  freeholders  of  the  cottages,  the  occupiers  of  the  cottages.  Act. 
the  lord  of  the  manor,  and  the  Attorney-General,  who  asserted 
that  the  fund  was  subject  to  a  charitable  trust.    Mr.  Justice 
Stirling  decided  that  the  owners  of  the  cottages  had  no  claim 
to  the  fund ;  that  the  persons  interested  in  it  were  the  lord  of 
the  manor  and  the  occupiers  of  the  cottages ;  and  that  the  rights 
of  the  occupiers  were  in  the  nature  of  a  perpetual  trust  created 
by  the  Legislature,  and  were  not  charitable. 

From  this  decision  appeals  were  presented  by  the  Attorney- 
Oeneral  and  by  the  freehold  owners  of  the  cottages. 

Sir  jB.  Webster,  A.G.,  Elton,  Q.C.,  and  Ingle  Joyce,  for  the 
Attorney-General : — 

We  contend  that  this  is  a  charity  for  the  benefit  of  the  occu- 
piers of  cottages.  A  charitable  trust  accounts  for  an  allotment 
to  the  lord  in  trust,  better  than  a  supposition  that  this  was  a 
peculiar  way  of  dealing  with  private  rights.  The  Act  must  be 
•considered  as  creating  a  public  interest  according  to  the  prin- 
ciples laid  down  in  Good'inan  v.  Mayor  of  Saltash  (1).  Where 
property  is  dedicated  to  a  general  public  purpose  for  the  benefit 
of  rich  as  well  as  poor,  that  is  a  charity:  Jones  v.  Williams  (2). 
Here  the  purpose  is  mainly  for  the  benefit  of  the  poor,  which  is 
all  the  more  in  favour  of  its  being  a  charity. 

In  Wilson  v.  Barnes  (3)  property  representing  the  surplus 
income  and  sale  moneys  of  woods  given  to  copyholders  by  Queen 
Elizabeth  as  lord  of  a  manor  for  the  purpose  of  repairing  a  sea- 
wall was  held  to  be  the  subject  of  a  charitable  trust. 

[13  Geo.  3,  c.  81,  ss.  8  and  9,  was  also  referred  to.] 

Sir  E.  Davey,  Q.C.,  Bobinson,  Q.C.,  and  B.  Oust,  for  the  owners 
of  cottages : — 

We  contend  that  there  was  no  gift  to  the  occupiers  of  cottages 

(1)  7  App.  Cas.  633.  (2)  Amb.  651. 

(3)  Cited  as  unreported,  but  see  anie,  p.  507. 
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0.  A.      either  directly  or  by  means  of  a  charitable  trust,  but  that  a  gift 
1888       was  made  in  lieu  of  a  right  which  could  only  arise  through  the 
In  re      owners  of  the  cottages,  though  exerciseable  only  by  the  occu- 
^InclosurT^  piers.    When  the  land  is  turned  into  money,  the  question  is  to 
whom  does  the  money  belong  ?    Mr.  Justice  Stirling  distributed 
the  income  among  the  cottagers  in  perpetuity.    That  is  establish- 
ing in  substance  a  charitable  trust,  though  the  Judge  denied  the 
existence  of  one.    The  trust  must  either  be  a  charitable  trust  or 
a  trust  for  the  owners  of  the  cottages.    The  key  to  the  interpre- 
tation of  the  clauses  is  in  the  words  "  in  lieu,"  which  shew  that 
the  provision  was  made  in  substitution  for  rights  exercised  by 
the  occupiers  of  cottages.    But  the  occupiers  sustained  no  loss, 
and  cannot  be  regarded  as  having  any  claim  to  compensation : 
Bean  of  Ely  v.  Warren  (1)  ;  Austin  v.  Amhurst  (2). 

TF.  Pearson,  Q.C.,  and  Bihton,  for  Sir  G.  Meyrich,  the  lord  of 
the  manor : — 

The  questions  are,  first,  whether  any  charitable  trust  had  been 
created ;  and  if  so,  then  secondly,  whether  such  charitable  trust 
exhausts  the  entire  beneficial  interest  in  the  soil. 

It  is  material  to  look  at  the  state  of  matters  before  the  passing 
of  the  Act.  The  site  of  Bournemouth  was  originally  a  decoy  pond, 
and  before  the  passing  of  the  Act,  the  ancestor  of  the  present  lord 
of  the  manor  was  entitled  to  the  entire  beneficial  right  in  all  the 
wastes,  subject  only  to  the  commonable  rights,  and  so  long  as  he 
did  not  disturb  the  commoners  in  the  exercise  of  their  rights ; 
and  the  only  right  they  had  was  the  right  of  common  of  turbary. 

Now  the  statute  of  42  Geo.  3  created  no  new  or  additional 
rights,  nor  any  rights  other  than  those  existing  previously  to 
that  Act.  All  it  did  was  to  define  the  area  over  which  the  existing 
rights  should  be  exercised  in  future ;  and  the  whole  waste,  with 
the  exception  of  a  residuum,  was  allotted.  There  were  at  that 
time  eighty-three  tenements,  the  ownership  of  which  was  divided 
amongst  thirty-three  owners,  each  of  whom  would  have  been 
entitled  to  his  allotment  by  virtue  of  one  or  other  of  his  hold- 
ings. The  annual  value  of  these  tenements  is  nowhere  men- 
tioned in  the  Act,  but  some  of  them  at  any  rate  were  not  the 
(1)  2  Atk.  189.  .       (2)  7  Ch.  D.  689. 
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cottages  of  paupers  or  poor  persons.  They  were  of  a  substantial  o.  A. 
character,  and  some  of  the  owners  were  tenants  of  large  houses.  1888 
It  was  not  a  charitable  trust  at  all. 

r-r  T    T  Tin  i  p      on  ChBISTCHUROH 

[LiNDLEY,  L.J. : — Wnat  was  the  trust  lor  .^^J  Inolosure 

Act. 

It  was  for  the  purpose  of  defining  that  everything  the  lord  had   

was  to  be  subject  to  this  trust,  and  that  he  was  not  to  improve 
against  the  objects  of  it. 

Secondly,  supposing  it  to  be  a  charitable  trust,  does  it,  as  the 
Attorney-Greneral  contends,  exhaust  the  whole  beneficial  interest  ? 
We  submit  that  it  does  not.  The  railway  company  took  the 
whole  of  the  soil,  and  the  purchase-money  they  paid  represents 
the  entire  ownership  of  the  soil.  The  lord  is  still  entitled  to 
every  right  he  originally  had,  subject  only  to  a  trust  which 
cannot  be  more  extensive  than  the  right  to  cut  turves  for  which 
it  was  substituted,  and  he  is  consequently  entitled,  now  that  this 
right  is  gone,  either  to  the  whole  purchase-money,  or  to  the 
whole  less  so  much  as  can  be  properly  attributed  as  representing 
the  right  of  turbary :  Beg,  v.  Inclosure  Commissioners  (1). 

Eastings,  Q.C.,  and  Kenyon  Parker,  for  the  Bournemouth  Com- 
missioners, supported  the  contention  of  the  lord  of  the  manor. 

Mann,  for  the  tenant  in  tail  in  remainder  of  the  manor. 

Buckley,  Q.C.,  Spencer  Butler,  and  G.  Pemherton  Leach,  for  the 
occupiers  of  the  cottages : — 

The  occupiers  had  a  right  and  an  interest  in  the  land  which 
the  Act  of  Parliament  took  away.  Every  person  and  class  of 
persons  whose  rights  were  taken  away  received  allotments  by 
way  of  compensation  for  such  rights,  and  this  allotment  was 
given  to  the  trustees  for  a  specific  purpose,  i.e.,  in  trust  for  the 
occupiers  in  lieu  of  their  rights,"  and  not  in  lieu  of  any  other 
rights.  The  owners  have  nothing  to  do  with  it,  and  have  no 
interest  in  the  land.  And  the  lord  is  a  mere  trustee  for  the 
class  of  persons  whose  rights  are  thus  provided  for,  i.e.,  the 
occupiers ;  and  it  may  be  that  he  is  a  corporation  sole  for  the 

(1)  23  L.  T.  (N.S.)  778. 
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C.  A.      purposes  of  the  trust.    What  was  allotted  was  not  an  incorporeal 
1888      hereditament,  but  a  price  in  a  corporeal  form.    Under  sect.  16 
In  re      the  allotment  to  the  lord  must  be  treated  as  made  to  him  in 
^SclosueT'^  respect  of  all  his  "  rights  whatsoever,"  so  that  he  is  precluded 
from  claiming  anything  under  the  allotment  now  in  question ; 
which,  it  must  be  borne  in  mind,  is  under  sect.  3  to  be  "  for  ever 
afterwards  managed,  and  the  turf  arising  therefrom  to  be  cut, 
taken,  and  used  by  the  occupiers."    These  words  negative  an 
absolute  interest  in  anyone  else ;  and  if  the  Court  should  hold 
this  to  be  a  charity,  it  must  be  one  for  the  benefit  of  the  occupiers : 
Austin  Y.  Amhurst  (1) ;  Bean  v.  Bloom  (2). 

BoUnson,  Q.C.  : — Bean  v.  Bloom  was  overruled  in  Grimstead  v» 
Marlowe  (3). 

Sir  B.  Webster,  in  reply,  referred  to  Townley  v.  Gibson  (4)  • 
Attorney-General  v.  Heelis  (5). 

1888.  March  12.  Lindley,  L.J.,  delivered  the  judgment  of 
the  Court  (Cotton,  Lindley,  and  Bowen,  L.JJ.)  as  follows  : — 

The  question  raised  by  this  appeal  is,  who  is  entitled  to  a  sum 
of  £1196  2s.  lid.  Keduced  £3  per  cent.  Annuities  paid  into 
Court  as  the  purchase-money  of  some  land  near  Christchurch, 
taken  by  the  London  and  South  Western  Bailway  Company  in  1884 ; 
and  the  question  thus  raised  turns  on  the  construction  of  an  In- 
closure  Act  passed  in  1802, 42  Geo.  3,  c.  43,  and  commonly  called 
the  Christchurch  Inclosure  Act.  The  land  taken  by  the  railway 
company  and  now  represented  by  the  fund  in  Court  was  part  of  a 
turf  common  set  out  and  allotted  under  the  provisions  of  the 
above  Act,  and  the  fund  is  claimed  by  the  following  persons : — 
(1.)  The  Attorney- General  contends  that  the  whole  fund  is  subject 
to  a  charitable  trust  in  favour  of  the  occupiers  of  certain  cottages 
on  whom  rights  of  turbary  were  conferred  by  the  Act.  (2.)  The 
lord  of  the  manor  in  which  the  piece  of  land  taken  was  situate 
contends  that  he  is  entitled  to  so  much  of  the  fund  as  represents 

(1)  7  Ch.  D.  689.  (3)  4  T.  R.  717. 

(2)  2  W.  Bl.  926.  (4)  2  T.  R.  701. 

(5)  2  S.  &  S.  67. 
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the  value  of  the  soil  of  the  land  taken.    (3.)  The  owners  of  the  C.A. 
above-mentioned  cottages  contend  that  they  are  entitled  to  the  1888 
fund,  or  at  all  events  to  such  part  of  it  as  represents  the  value  of  re 
the  above-mentioned  rights  of  turbary.     (4.)  The  occupiers  of  ^inclo^sto^^^ 
the  above-mentioned  cottages  contend  that  they  are  entitled  to  ^^t. 
the  fund,  or  at  all  events  to  such  part  of  it  as  represents  the 
value  of  their  rights  of  turbary.    In  order  to  determine  which  of 
these  conflicting  claims  are  well-founded  it  is  necessary  to  con- 
sider the  Inclosure  Act  of  1802. 

The  material  portions  are  the  preamble  and  the  sections  num- 
bered in  our  copies,  9,  which  declared  what  wastes  and  lands 
were  to  be  inclosed  ;  10,  which  authorized  the  sale  of  land  for 
the  purpose  of  defraying  expenses  ;  13,  which  relates  to  the  turf 
common,  and  conferred  the  rights  of  turbary,  the  exact  nature  of 
which  is  one  of  the  points  for  determination ;  15,  which  related 
to  the  allotments  to  be  made  to  the  lords  of  the  manors  in  which 
the  lands  to  be  inclosed  were  situate ;  16,  which  related  to  the 
allotment  of  the  rest  of  the  lands  to  be  inclosed ;  and  17,  which 
authorized  the  commissioners  to  leave  unallotted  such  portions  of 
the  wastes  mentioned  in  sect.  9  as  might  not  be  worth  allotting 
to  individuals.  Of  these  sections  the  13th,  15th  and  16th  are  the 
most  important. 

[His  Lordship  read  the  13th  section,  and  proceeded : — ]  First 
let  us  consider  the  effect  of  the  Act  on  the  rights  of  the  lords  in 
the  turf  common  ordered  to  be  set  out  in  sect.  13.  These  rights 
depend  on  their  rights  before  the  Act  passed ;  and  on  the  effect 
of  the  Act  on  those  pre-existing  rights.  It  is  a  sound  and  well 
settled  principle  that  w^hatever  rights  the  lords  had  before  must 
be  treated  as  remaining  unaffected  except  so  far  as  such  rights 
are  extinguished  or  modified  by  the  Act,  either  expressly  or  by 
necessary  implication.  This  was  the  principle  applied  in  a 
similar  case  in  Beg.  v.  Inclosure.  Commissioners  (1),  referred  to  in 
the  argument,  and  must  be  borne  in  mind  in  considering  the  13th 
and  15th  sections  of  the  present  Act.  The  13th  section,  which 
creates  the  turf  common,  does  not  direct  the  commissioners  to 
deal  with  the  common  in  such  a  way  as  to  deprive  the  lords  of 
their  interests  in  the  soil ;  it  deprives  the  lords  and  everyone  else 
(1)  23  L.  T.  (N.S.)  778. 
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0.  A.  in  express  terms  of  all  rights  of  pasture,  and  it  deprives  the  lords 
1888  by  necessary  implication  of  all  such  other  rights  as  are  inconsis- 
In  re  tent  with  the  enjoyment  of  the  turbary  rights  created  by  the 
^S^LosuRE^^  section.  But  the  section  does  no  more  than  this  so  far  as  regards 
the  right  to  the  soil ;  there  is  no  trust  declared  which  exhausts 
the  whole  beneficial  ownership ;  moreover,  there  are  indications 
of  an  intention  not  to  deprive  the  lords  of  more  than  was  neces- 
sary for  the  accomplishment  of  the  limited  purposes  mentioned 
in  the  section ;  for  the  section  begins  by  directing  the  commis- 
sioners to  set  out  and  allot  the  turf  common  "  to  and  for  the 
lords."  The  section  does  not  take  from  the  lords  the  soil  which 
was  theirs  before ;  but  directs  the  commissioners  to  set  apart  and 
allot  that  soil  to  them  and  for  them,  but  upon  trusts  which  ex- 
clude them  from  their  rights  to  or  over  the  turf  on  its  surface, 
trusts  the  object  of  which  is  confined  to  the  preservation  and 
enjoyment  of  the  turf.  A  right  to  take  turf  does  not  include 
a  right  to  the  subjacent  soil,  and  we  can  find  nothing  in  sect.  13 
which  warrants  us  in  holding  that  the  lords  are  deprived  by  it 
of  their  rights  to  the  soil  of  the  common  in  question.  Sect.  15, 
which  relates  to  allotments  to  be  made  to  the  lords,  does  not 
in  our  opinion  throw  much,  if  any,  light  on  this  branch  of  the 
case.  Sect.  15  provides  compensation  to  the  lords  for  what  is 
taken  from  them,  but  does  not  shew  what  is  taken  from  them. 
Mr.  Justice  Stirling  thought  that  this  turf  common  was  not 
"divided  and  allotted"  within  the  meaning  of  sect.  15.  But 
this  turf  common  is  divided  from  the  other  lands  or,  which  comes 
to  the  same  thing,  they  are  divided  from  it,  and  the  turf  common 
is  allotted.  But,  as  already  pointed  out,  it  is  allotted  not  from 
the  lords,  but  "  to  and  for  them,"  and  they  could  not,  therefore, 
require  compensation  in  respect  of  the  turf  common  except  to  the 
extent  to  which  they  were  deprived  by  the  Act  of  their  former 
rights  over  its  surface.  The  words  in  the  Act  which  appear  to  be 
contrasted  with  "  divided  and  allotted  "  in  sect.  15  are  not  "  set 
out  and  allotted"  in  sect.  13,  but  the  words  which  occur  in  sect.  17, 
which  relates  to  those  portions  of  the  wastes  which  are  to  be  left 
open  as  not  fit  to  be  divided  and  allotted.  Perhaps,  however,  we 
are  only  expressing  in  other  language  what  Mr.  Justice  Stirling 
really  meant  by  his  observations  on  the  words  in  question.  Be 
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this  as  it  may,  we  concur  with  him  in  holding  that  the  lord  is      0.  A. 

entitled  to  so  much  of  the  fund  in  court  as  represents  the  value  1888 

of  the  soil  of  the  land  taken  by  the  railway  company. 

The  next  point  for  consideration  is  that  relating  to  the  owners  Chbistchubch 
^  ^  Inoloscre 

of  the  ancient  and  other  cottages,  the  occupiers  of  which  are  en-  Act. 

titled  to  take  turf  from  the  common  under  sect.  13.  It  was  con- 
tended on  behalf  of  the  owners  that  the  turbary  rights  created 
by  the  Act  were  in  lieu  of  pre-existing  prescriptive  rights  appen- 
dant or  appurtenant  to  the  cottages ;  and  that  the  statutory 
rights  of  turbary  were  in  point  of  law  vested  in  the  owners  of 
those  cottages,  although  the  occupiers  would  necessarily  be  the 
persons  to  exercise  and  enjoy  such  rights.  But  when  sect.  13  is 
closely  looked  at  it  does  not  in  our  opinion  warrant  this  conten- 
tion. The  trust  declared  is  in  favour  of  the  occupiers,  not  of  the 
owners.  The  owners  are  nowhere  mentioned  or  alluded  to,  and  if 
the  intention  had  been  to  confer  the  turbary  rights  on  the  owners 
it  is  hardly  conceivable  that  there  should  be  no  indication  of  such 
intention  in  the  Act.  The  argument  on  behalf  of  the  owners 
assumes  the  previous  existence  of  prescriptive  rights  of  turbary, 
but  there  is  nothing  to  shew  that  any  such  rights  existed.  We 
know  absolutely  nothing  of  the  history  or  tenure  of  the  cottages 
referred  to  ;  we  do  not  know  whether  they  were  held  of  the  lords 
as  copyhold  or  as  freeholds,  nor  what  customs,  if  any,  affected 
them.  Moreover,  it  is  perfectly  consistent  with  sect.  13  that 
neither  the  owners  nor  the  occupiers  of  the  cottages  had  any 
rights  of  turbary  at  all,  although  it  may  be  inferred  that  the 
occupiers  of  the  cottages  took  turf,  and  that  it  was  not  thought 
desirable  to  prevent  them  from  so  doing  in  future.  Moreover,  if 
these  turbary  rights  were  really  conferred  on  the  owners  of  the 
cottages,  it  is  not  easy  to  see  why  much  simpler  and  more  appro- 
priate language  for  the  purpose  was  not  used,  nor  why  cottages 
only  fifteen  years  old  should  be  included.  Being  completely 
ignorant  of  the  legal  position  of  the  owners  and  occupiers  of  these 
cottages,  the  only  safe  course  is  to  adhere  strictly  to  the  terms  of 
the  Act,  and  to  hold  the  trust  to  be  in  point  of  law  what  it  is  in 
language  expressed  to  be — namely,  a  trust  for  the  occupiers  for 
the  time  being  of  the  cottages,  and  not  a  trust  for  their  owners. 
They,  of  course,  benefit  by  whatever  adds  value  to  the  occupation 
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of  their  cottages,  but  the  trust  is  not  a  trust  for  them.   Upon  this 
1888       point  also  we  concur  with  Mr.  Justice  Stirling. 

In  re         There  remains,  however,  one  further  matter  for  consideration — 

Oelkistoeturch 

Inclostjke  namely,  what  is  the  true  nature  of  the  trust  created  in  favour  of 
the  occupiers  of  these  cottages  ?  The  trust,  being  created  by 
statute,  cannot  be  held  invalid  on  the  ground  of  perpetuity  or 
on  any  other  ground.  It  is  a  perpetual  trust  for  the  occupiers 
for  the  time  being  of  those  cottages.  But  such  a  trust,  unless 
it  is  a  charitable  trust,  is  one  of  a  very  anomalous  character,  and 
one  which  it  will  be  extremely  difficult  to  give  full  effect  to  in 
all  contingencies ;  for  example,  in  the  case  of  the  destruction  of 
some  of  the  cottages.  Now,  although  it  is  competent  for  the 
Legislature  to  create  trusts  unlike  any  previously  known,  we  do 
not  think  that  a  trust  of  that  kind  ought  to  be  held  to  have  been 
created  if  it  is  equally  consistent  with  the  object  and  words  of 
the  statute  to  hold  the  trust  to  be  one  with  which  lawyers  are 
familiar  and  which  there  is  no  difficulty  in  executing.  If,  there- 
fore, this  trust  can  be  properly  regarded  as  a  charitable  trust,  it 
ought,  in  our  opinion,  to  be  so  regarded.  Had  it  not  been  for  the 
decision  of  the  House  of  Lords  in  Goodman  v.  Mayor  of  Saltash  (1) 
we  should  have  felt  great  difficulty  in  holding  this  trust  to  be  a 
charitable  trust.  For,  although  the  occupiers  of  these  cottages 
may  have  been,  and  perhaps  were,  poor  people,  the  trust  is  not 
for  the  poor  occupiers,  but  for  all  the  then  and  future  occupiers, 
whether  poor  or  not.  Moreover,  the  trust  is  not  for  the  inhabitants 
of  a  parish  or  district,  but  only  for  some  of  such  persons.  The 
trust  is  for  a  comparatively  small  and  tolerably  well-defined  class 
of  persons.  The  class  consists  of  all  the  then  and  future  occupiers 
of  the  cotta2:es;  and  there  may  be  several  occupiers  of  one 
cottage.  The  class,  however,  though  limited,  is  as  to  its  mem- 
bers uncertain^  and  is  liable  to  fluctuation,  and  the  trust  for  the 
class  is  perpetual.  This  being  the  case,  we  are  unable  to  distin- 
guish this  case  from  the  trust  which  both  Lord  Selhorne  and  Lord 
Ca^V^^s  held  to  be  a  charitable  trust,  and  therefore  valid,  in 
Goodman  v.  Mayor  of  Saltash.  Lord  Selhorne  said  (2),  "  I  am 
unable  to  discover  any  reason  why  this  should  not  be  a  good 
foundation  in  law  for  the  right  which  the  appellants  claim.  If 
(1)  7  App.  Cas.  633.  (2)  7  App.  Cas.  642. 
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an  actual  grant,  so  qualified,  were  produced,  it  would  be  im-  0.  A. 
material,  whether  the  word  used  in  it  were  *  trust,'  '  intent,'  '  pur-  1888 
pose,'  *  proviso,'  or  '  condition,'  or  whether  the  trust  or  duty, 
imposed  on  the  mayor  and  free  burgesses,  were  cognizable  in  ^j^^^^og^^ 
equity  only,  or  also  at  law.  In  such  a  grant  there  would  be  all  Act. 
the  elements  necessary  to  constitute  what,  in  modern  jurispru- 
dence, is  called  a  charitable  trust.  '  If  I  give '  (said  Lord  Cairns 
in  the  Wax  Chandlers'  Case  (1))  'an  estate  to  A.  upon  condition 
that  he  shall  apply  the  rents  for  the  benefit  of  B.,  that  is  a  gift 
in  trust  to  all  intents  and  purposes.'  A  gift  subject  to  a  condi- 
tion or  trust  for  the  benefit  of  the  inhabitants  of  a  parish  or  town, 
or  of  any  particular  class  of  such  inhabitants,  is  (as  I  understand 
the  law)  a  charitable  trust :  and  no  charitable  trust  can  be  void 
on  the  ground  of  perpetuity :  Jones  v.  Williams  (2) ;  Attorney- 
General  V.  Mayor  of  Carlisle  (3) ;  JSowse  v.  Chapman  (4) ;  and  see 
Attorney-General  v.  Heelis  (5)  ;  and  Attorney-General  v.  Mayor 
of  Dublin  (6).  In  a  case  cited  during  the  argument  of  this 
appeal  (Wright  v.  Holert  (7))  Lord  Macclesfield  established,  as  a 
charitable  trust,  an  ancient  grant  of  land  for  the  pasture,  during 
three  months  of  the  year,  of  the  cows  of  '  as  many  of  the  inhabi- 
tants '  of  a  certain  village,  '  as  were  able  to  buy  three  cows,'  and 
during  seven  months  of  the  rest  of  the  year,  '  to  be  in  common 
for  all  the  inhabitants  ; '  saying,  *  that  if  this  manner  of  grazing 
had  been  by  prescription  or  usage,  no  person  but  the  inhabitants 
of  ancient  messuages  could  be  entitled  to  it,  but  it  is  otherwise 
appointed  by  the  grant  of  the  donors.'  "  Lord  Cairns  also  said  (8), 
"  Then  I  come  to  the  question,  is  there  any  difficulty,  in  that 
state  of  things,  in  supposing  what  we  are  bound  to  suppose  if  it 
is  possible,  an  ancient  grant  to  the  Corporation  of  Saltash  which 
would  explain  and  reconcile  the  whole  of  the  practice  which  we 
have  thus  laid  before  us  ?  It  appears  to  me  that  there  is  no 
difficulty  at  all  in  supposing  such  a  grant,  a  grant  to  the  corpora- 
tion before  the  time  of  legal  memory  of  a  several  fishery,  a  grant 
by  the  Crown,  with  a  condition  in  that  grant  in  some  terms  which 

(1)  Law  Eep.  6  H.  L.  21.  (5)  2  S.  &  S.  76,  77. 


(2)  Amb.  651. 

(3)  2  Sim.  437. 

(4)  4  Ves.  542. 


(6)  1  Bli.  (N.S.)  347. 

(7)  9  Mod.  64. 

(8)  7  App.  Gas.  650. 
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0.  A.      are  not  before  us,  but  which  we  can  easily  imagine — a  condition 
1888      that  the  free  inhabitants  of  ancient  tenements  in  the  borough 
Xn  re      should  enjoy  this  right,  which  as  a  matter  of  fact  the  case  tells  us 
^  iS?loSjbb'^  enjoyed  from  time  immemorial.  A  grant  of  that  kind,  it 

Act.  appears  to  me,  would  be  perfectly  legal  and  perfectly  intelligible, 
and  there  would  be  nothing  in  it  which  would  infringe  any  prin- 
ciple of  law.  Such  a  condition  would  create  that  which  in  the  very 
wide  language  of  our  Courts  is  called  a  charitable,  that  is  to  say 
a  public,  trust  or  interest,  for  the  benefit  of  the  free  inhabitants 
of  ancient  tenements.  A  trust  of  that  kind  would  not  in  any  way 
infringe  the  law  or  rule  against  perpetuities,  because  we  know 
very  well  that  where  you  have  a  trust  which,  if  it  were  for  the 
benefit  of  private  individuals  or  a  fluctuating  body  of  private 
individuals,  would  be  void  on  the  ground  of  perpetuity,  yet  if  it 
creates  a  charitable,  that  is  to  say  a  public,  interest,  it  will  be 
free  from  any  obnoxiousness  to  the  rule  with  regard  to  perpetuities. 
That  is  a  principle  of  the  Courts  which  was  very  well  explained 
in  a  well  known  case  in  the  Court  of  Chancery  which  was  decided 
when  Lord  Camjobell  was  Lord  Chancellor,  a  case  with  regard  to 
Shahspeares  house,  Thomson  v.  Shakespear  (1).  Indeed  it  is  a 
principle  which  has  been  established  in  many  cases." 

Mr.  Justice  Stirling  considered  that  the  trust  for  the  occupiers 
was  a  trust  for  them  as  private  individuals  ;  but  if  a  trust  for  all 
the  free  inhabitants  of  ancient  tenements  in  a  borough  is  a  trust 
capable  of  being  upheld  as  a  charitable  trust,  we  are  unable  to  see 
why  a  trust  for  the  occupiers  for  the  time  being  of  certain  ancient 
and  other  cottages  more  than  fifteen  years  old  in  a  manor,  or  in 
several  adjoining  manors,  or  in  some  other  specified  district, 
should  not  be  upheld  on  the  same  principle.  As  before  stated, 
nothing  is  known  of  the  nature  of  the  rights  of  any  of  these 
cottagers  before  1802  ;  and  it  may  well  be  that  the  trust  created 
in  their  favour  was  in  fact  a  statutory  gift  to  them  as  poor 
people  who  in  fact  enjoyed  benefits  from  the  waste  to  be  en- 
closed, and  was  a  gift  made  to  them  to  prevent  the  discontent 
which  would  certainly  have  arisen  if  they  had  been  deprived  of 
those  benefits  without  any  substitute  for  them.  This  view  is 
rather  supported  than  not  by  the  description  of  the  cottages,  by 
(1)  1  D.  F.  &  J.  399. 
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the  exemption  of  the  occupiers  from  all  share  of  the  expenses      C.  A. 
mentioned  in  sect.  10,  and  from  the  fact  that  the  management  of  1888 
the  common  and  the  consequent  protection  of  the  rights  of  the      in  re 
cottagers  is  intrusted  by  sect.  13  to  the  churchwardens  and  over-  ^iNcTosuREf^ 
seers  of  the  poor  in  conjunction  with  the  lords  of  the  manors. 
These  circumstances  do  not  prove  that  the  trust  is  charitable,  but 
they  tend  to  support  that  view,  and  there  is  no  sufficient  reason, 
in  our  opinion,  why  it  should  not  prevail.    For  these  reasons, 
and  upon  the  authority  of  the  Saltash  case,  we  differ  from  Mr. 
Justice  Stirling  on  this  point,  and  on  this  alone. 

The  appeal  by  the  owners  of  the  cottages  has  wholly  failed  and 
will  be  dismissed  with  costs.  The  appeal  of  the  Attorney-General 
has  failed  in  so  far  as  he  sought  to  have  the  whole  fund  declared 
subject  to  a  charitable  trust,  but  his  appeal  has  succeeded  as  re- 
gards part  of  that  fund.  The  order  appealed  from  ought  to  be 
varied  by  adding  on  page  2  the  words  "  And  the  Court  being  of 
opinion  that  the  trusts  declared  by  the  said  Act  in  favour  of  the 
said  occupiers  was  a  charitable  trust,"  and  by  adding  at  the  end 
liberty  for  the  Attorney-General  to  apply.  With  this  variation, 
the  order  appealed  from  will  be  affirmed,  and  there  will  be  no 
order  as  to  the  costs  of  the  Attorney-General's  appeal,  except 
that  the  costs  of  the  lord,  and  of  the  occupiers,  and  of  the  Bourne- 
mouth Commissioners  of  the  appeal  must  be  paid  out  of  the  fund 
in  Court. 

Solicitors  :  Niclioll,  Manistij,  &  Co. ;  Cratvley,  Arnold,  &  Co.  ; 
Burchell  &  Co. ;  Hare  &  Co. ;  Lovell,  Son,  &  Fitjield ;  Peacock  & 
Goddard,  agents  for  B.  D.  Sharp,  Christchurch. 

M.  W. 


534 


CHANCEKY  DIVISION. 


[VOL.  XXXVIII. 


O.A.         BAKONESS  WEDLOCK  v,  EIYER  DEE  COMPANY, 


March  27.    Lands  Im'prove'ment  Comjpany — River  Oompany — Restricted  Power  of  hor row- 


ing— Invalid  Charge — 14:  &  15  Vict.  c.  Ixxxvii.,  s.  24 — 16  &  17  Vict, 
c.  cUv.,  ss.  4,  32,  46,  53. 

The  River  Bee  Comjpany  was  by  Act  of  Parliament  empowered  to  borrow 
upon  mortgage  of  the  lands  of  the  company  any  sums  not  exceeding  £25,000. 
The  company,  however,  borrowed  more.  After  this  the  Lands  Improve- 
ment Oompany,  having  by  its  Acts  power  to  advance  to  landowners  money 
for  the  improvement  of  land,  advanced  to  the  River  Dee  Company  £6405, 
and  by  an  order  the  Inclosure  Commissioners  purported  to  charge  the  lands 
of  the  River  Dee  Company  with  the  repayment  of  that  sum  and  interest 
by  annual  instalments : — 

Held  (affirming  the  decision  of  Kehewich,  J.),  that  the  powers  given  by 
the  Lands  Improvement  Company'' s  Acts  did  not  override  the  restriction  on 
the  borrowing  powers  of  the  River  Dee  Company,  and  that  the  charge  on 
the  lands  of  the  River  Dee  Company  was  consequently  invalid. 

Held,  also,  that  a  clause  in  one  of  the  Lands  Improvement  Company'' s 
Acts  making  the  certificate  of  the  Inclosure  Commissioners  conclusive 
evidence  of  the  validity  of  a  charge  under  the  Act  did  not  render  the 
charge  valid  in  such  a  case. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  ^"6^:6- 
wich  (1). 

The  facts  are  shortly  as  follows : — The  B>iver  Bee  Company  was 
constituted  by  the  Act  14  Geo.  2,  c.  8,  and  is  regulated  by  that 
and  subsequent  Acts.  By  one  of  them,  14  &  15  Yict.  c.  Ixxxvii., 
s.  24,  it  was  enacted  that  it  should  be  lawful  for  the  company  to 
borrow  upon  mortgage  of  the  lands  of  the  company  any  sums  not 
exceeding  in  the  whole  £25,000.  The  clause  is  set  out  in 
10  App.  Cas.  '359. 

The  Biver  Bee  Company  borrowed  from  the  Boch  lAfe  Assurance 
Company  £60,000  on  the  security  of  a  mortgage  of  lands  of  the 
company  dated  the  22nd  of  June,  1870.  In  1878  Lord  Wenloch, 
who  had  in  1873  advanced  £85,000  to  the  Biver  Bee  Company  on 
the  security  of  a  mortgage  of  their  lands,  took  a  transfer  of  the 
mortgage  to  the  Bock  Life  Assurance  Company,    In  an  action 


1888 
Feb,  20,  21 ; 


[1886    W.  1293.] 


(1)  36  Ch.  D.  674. 
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brought  by  the  executors  of  Lord  Wenloch  to  enforce  his  securi- 
ties, it  was  held  by  the  Court  of  Appeal  that  the  company  was 
prohibited  from  borrowing  more  than  £25,000,  and  judgment 
was  given  for  the  executors  for  £25,000  and  interest,  and  for  so 
much  of  the  sum  advanced  by  Lord  Wenloch  as  was  employed 
in  payment  of  any  debts  and  liabilities  of  the  company  pro- 
perly incurred  (1).  This  judgment  was  affirmed  by  the  House  of 
Lords  (2).  The  amount  chargeable  was  to  be  ascertained  by  a 
referee.  Among  the  sums  claimed  by  the  executors  was  a  sum  of 
£6501  as  a  liability  discharged  out  of  the  moneys  advanced  by 
Lord  Wenloch  under  the  following  circumstances: — 

The  Lands  Improvement  Company  was  carried  on  under  the 
16  &  17  Yict.  c.  cliv.,  and  subsequent  Acts,  for  the  purpose  of 
advancing  to  landowners  for  the  improvement  of  their  estates 
money  repayable  by  annual  instalments.  The  principal  sections 
of  the  Acts  referred  to  in  the  argument,  namely,  16  &  17  Vict, 
c.  cliv.,  ss.  4,  32,  and  53,  and  18  &  19  Yict.  c.  Ixxxiv.,  ss.  3,  12, 
are  set  out  in  the  previous  report  (3).  The  Biver  Dee  Company 
obtained  from  the  Lands  Improvement  Company  a  loan  of  £6405, 
and  by  an  absolute  order  dated  the  31st  of  December,  1872,  the 
Inclosure  Commissioners  charged  the  inheritance  of  an  estate  in 
the  county  of  Flint  belonging  to  the  Biver  Dee  Company  (being 
part  of  the  lands  mortgaged  to  Lord  Wenloch)  with  the  payment 
to  the  Lands  Improvement  Company  of  twenty-five  yearly  sums  of 
£429  7s.  4:d,  each,  being  a  proportional  repayment  of  the  capital 
sum  of  £6405,  with  interest  at  £4  10s.  per  cent.  On  the  28th  of 
April,  1873,  the  sum  of  £6501  was  paid  to  the  Lands  Improve- 
ment Company  out  of  £85,000  advanced  by  Lord  Wenloch,  and  by 
an  instrument  under  the  seal  of  the  Lands  Improvement  Company 
and  dated  the  28th  of  April,  1873,  the  absolute  order  charging 
the  lands  was  discharged  and  put  an  end  to.  The  order  itself 
was  given  up  to  the  Biver  Dee  Company  with  receipts  indorsed. 
The  executors  of  Lord  Wenloch  before  the  referee  claimed  the 
benefit  of  the  charge  created  by  the  absolute  order,  and  brought 
an  action  to  establish  their  claim. 

Mr,  Justice  Keheiuich  was  of  opinion  that  no  valid  charge  was 
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(1)  36  Ch.  D.  675,  n. 


(2)  10  App.  Cas.  354. 


(3)  36  Ch.  D.  679,11. 


536 


CHANCEET  DIVISION.         [VOL.  XXX VIII. 


C.  A. 

1888 


Baeoness 
Wenlock 

V. 

EiVER  Dee 
Company. 


created  on  the  lands  of  the  Biver  Bee  Company  under  the  Acts  of 
the  Lands  Improvement  Company,  and  gave  judgment  for  the 
Defendants.    The  Plaintiffs  appealed  from  this  decision. 

Bighy,  Q.C.,  and  Methold,  for  the  Appellants  : — ■ 

On  the  authority  of  Blachhurn  Building  Society  v.  Cunliffe 
Brooks  &  Co.  (1)  the  Appellants  are  entitled  to  stand  in  the 
place  of  creditors  of  the  Biver  Dee  Company  and  to  have  the 
benefit  of  the  security. 

The  Biver  Dee  Company  not  having  the  power  to  borrow  from 
the  Lands  Improvement  Company  never  became  debtors  to  them  ; 
but  a  valid  charge  was  created  because  the  whole  transaction  was 
carried  out  through  the  Inclosure  Commissioners,  a  public  body 
with  a  statutory  power  of  charging.  This  case  falls  under  In  re 
KnatehhuWs  Settled  Estate  (2).  We  are  in  the  position  of  mort- 
gagees in  possession  of  these  lands :  Baroness  WenloeJc.Y.  Biver  Dee 
Company  (3).  The  learned  Judge  of  the  Court  below  relied  on  In 
re  Northumberland  and  Durham  District  Banking  Company  (4),  a 
case  in  which  Turner,  L.J.,  observing  upon  the  115th  section  of 
the  Joint  Stock  Companies  Act,  1856,  rendering  the  certificates  of 
registration  of  a  company  conclusive,  says:  "If  this  company 
was  not  authorized  to  be  registered,  I  take  it  to  be  quite  clear 
that  the  certificate  of  registration  can  be  of  no  avail."  But  this 
authority  is  not  applicable  to  the  present  case. 

[They  also  referred  to  Scottish  Widows  Fund  v.  Craig  (5)  Pol- 
lock V.  Lands  Improvement  Company  (6) ;  and  13  Eliz.  c.  20.] 

Sir  Horace  Davey,  Q.C,  Barler,  Q.O.,  and  Kirhy,  for  the  Biver 
Dee  Compaay : — 

The  proposition  that  one  special  Act  cannot  be  repealed  by 
another  special  Act  unless  by  special  words  of  repeal  is  as  old  as 
Jenkins  Beports,  Fifth  Century,  Case  XL,  Ed.  of  1734,  p.  198,  and 
has  been  recognised  ever  since :  Trustees  of  the  Birkenhead  Docks 
V.  Laird  (7).  The  other  side  say  this  was  not  a  "  borrowing,"  but 
the  Act  of  Parliament  creating  it  calls  it  (sects.  26  and  32)  an 

(1)  29  Oh.  D.  902.  (4)  2  De  a.  &  J.  357,  371. 

(2)  29  Ch.  D.  588,  589,  592.  (5)  20  Oh.  D.  208. 

(3)  19  Q.  B.  D.  155.  (6)  37  Ch.  D.  661. 

(7)  4  D.  M.  &  a.  732,  742. 
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"  advance  "  or  "  a  loan."  It  was  in  fact  a  borrowing  for  the  pur- 
poses of  the  Biver  Dee  Company,  It  is  said  that  the  charge  was 
created  not  by  the  Biver  Dee  Company,  but  by  the  Inclosure  Com- 
missioners, and  that  the  company  undertook  no  personal  liability. 
But,  whoever  made  the  charge,  it  is  a  charge  upon  the  land  of  the 
landowner,  and  the  Appellants  must  shew  some  power  to  make 
it.  If  the  charge  is  not  "  under  this  Act "  (as  is  the  case)  then 
sect.  53  does  not  help  them :  HesJceth  v.  Local  Board  0/  Ather- 
ton  (1).  Take  an  analogous  case — under  the  Building  Society  s 
Act  the  barrister  has  to  certify  the  rules,  but  his  certificate  would 
not  render  valid  rules  which  were  not  in  conformity  with  the 
Act  or  were  ultra  vires,  for  example,  a  rule  empowering  a  borrow- 
ing forbidden  by  the  Act :  Laing  v.  Beed  (2) ;  Murray  v.  Scott, 
Brimelow  v.  Murray  (3) ;  the  charge  being  ultra  vires  no  subse- 
(|uent  assent  of  the  members  of  the  company  could  make  it 
valid :  AsJibury  Bailway  Carriage  and  Iron  Company  v.  Biche  (4). 
Therefore  the  absolute  order  made  by  the  Inclosure  Commis- 
sioners on  the  31st  of  December,  1872,  neither  created  a  charge 
on  the  company's  lands,  nor  any  liability  on  the  part  of  the 
company.  The  Appellants'  case  accordingly  fails,  for  there  is 
nothing  for  him  to  follow — neither  charge,  debt,  nor  liability. 

Then  as  to  the  equity  of  the  Appellants,  it  is  of  a  very  remote 
and  shadowy  nature,  a  case  of  sub-subrogations.  Even  if  the 
charge  were  good  the  Appellants  could  not  derive  benefit  from  it. 
The  release  of  the  £6405  was  as  good  a  discharge  as  could  be 
given.  With  respect  to  the  Statute  of  Limitations,  it  would  be  a  bar 
to  the  whole  of  the  rent-charge,  and  as  the  action  is  not  for  the 
purpose  of  recovering  a  rent-charge  it  would  not  apply.  If,  how- 
ever, the  Court  of  Appeal  should  differ  from  Mr.  Justice  KeJce- 
wich,  it  v.ould  be  open  for  the  company  to  set  up  the  statute. 

Eornell,  for  the  Lands  Improvement  Company. 

Bighy,  in  reply. 

1888.  March  27.  Cotton,  L.J.  :— 

This  is  an  appeal  by  the  executors  of  Lord  Wenloch  under 
these  circumstances.    The  late  Lord  Wenloch  lent  a  very  large 

(1)  Law  Kep.  9  Q.  B.  4.  (3)  9  App.  Cas.  519. 

(2)  Ibid.  5  Ch.  4.  (4)  Law  Kep.  7  H.  L.  653. 
VbL.  XXXVIU.                       2  P  1 
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sum  of  money,  I  think  £85,000,  to  the  River  Dee  Company.  On 
an  action  brought  by  him  to  recover  that  amount  it  was  decided 
by  the  other  branch  of  the  Court  of  Appeal,  and  the  House  of 
Lords  affirmed  that  decision,  that  he  could  not  make  any  claim 
as  against  the  Dee  Company  for  more  than  £25,000  on  this 
ground,  that  one  of  the  Acts  of  Parliament  of  the  Dee  Company^ 
restrained  them  from  borrowing  more  than  £25,000.  In  that 
judgment  liberty  was  granted  to  the  Plaintiff  to  claim  as  creditor 
against  the  Dee  Company  in  respect  of  any  portion  of  the  money 
lent  by  him  beyond  the  £25,000  which  was  applied  in  paying' 
off  debts  of  the  Dee  Company.  That  was  upon  a  principle  in* 
equity  which  had  been  acted  on  in  previous  cases,  and  there 
was  an  inquiry  directed  to  ascertain  how  much  of  the  money 
lent  by  him  was  applied  in  paying  off  debts  of  the  Dee  Com- 
pany. I  mean  sums  for  which  they  were  liable  not  in  respect 
of  the  loan  made  by  him.  In  the  course  of  the  investigation  it 
appeared  that  a  sum  of  £6500,  part  of  the  money  he  advanced,, 
was  applied  in  paying  off  a  charge  which  had  been  granted 
by  the  Inclosure  Commissioners  to  the  Lands  Improvement  Com- 
pany in  respect  of  certain  sums  advanced  by  them  under  an 
agreement  to  which  I  shall  have  to  refer,,  and  the  contention 
of  the  Appellants  here  on  behalf  of  Lord  Wenlock's  estate  was^ 
that  the  Lands  Improvement  Company's  Act  enabled  this  charge- 
to  be  effectually  granted  as  against  the  land  which  the  Dee  Com- 
pany held,  that  under  that  they  had  a  good  charge  by  way  of 
annual  payment  in  respect  of  the  £6500,  and  that  the  Plaintiffs  a® 
representatives  of  Lord  WenlocJc  are  entitled  to  be  considered  as 
purchasers  of  that  charge  in  consequence  of  Lord  WenlocFs 
money  having  been  applied  in  buying  it.  The  question  which 
we  have  really  to  consider  is,  in  my  opinion,  this,  was  there  a 
good  charge  under  the  order  of  the  Inclosure  Commissioners  in 
favour  of  the  Lands  Improvement  Company  ? 

Now  undoubtedly  the  Dee  Company  comes  within  the  defini-- 
tion  of  "  landowner "  which  is  contained  in  the  Lands  Improve- 
ment Company's  Acts ;  and  it  was  urged  upon  us  that  this  was 
not  a  borrowing  by  the  Dee  Company  within  the  restrictions- 
of  the  24th  section  of  their  Act  of  Parliament,  and  that  really 
it  was  no  borrowing  by  them ;  that  there  was  no  d^bt  due  and 
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owing  by  the  Bee  Company,  and  consequently  that  there  is  no  ob- 
jection to  this  charge  being  a  good  charge.    The  24th  section  of 
the  Act  of  1851  (14  &  15  Vict.  c.  Ixxxvii.)  regulating  the  Biver 
Bee  Company  was  the  section  which  was  held  by  the  Court  of 
Appeal  to  prevent  the  Biver  Bee  Company  from  borrowing  more 
than  £25,000,'and  in  the  House  of  Lords  Lord  Blachhurn  said  that 
it  was  an  express  prohibition,  and  they  had  no  power  to  borrow 
beyond  that.    There  are  several  Acts  regulating  the  Lands  Im- 
provement Company,  and  they  contain  many  provisions  with  refer- 
ence to  a  case  like  this.    Under  those  Acts  there  is  no  charge 
granted  by  the  landowner  whose  lands  are  to  be  improved  ;  but 
when  an  order  absolute  has  been  made  by  the  Inclosure  Commis- 
sioners, who  are  entitled  to  do  so,  then  under  the  Act  there  is  a 
charge  for  annual  payments  so  as  to  extinguish  by  way  of  annual 
payment  of  principal  and  interest  the  sum  for  which  the  Inclosure 
Commissioners  gave  the  order.    Now  the  Inclosure  Commis- 
sioners were  in  this  position ;  they  had,  as  I  understand  the  Acts, 
when  an  application  was  made  to  them  for  a  provisional  order,  to 
consider  whether  the  lands  would  be  improved  by  the  work 
which  was  proposed  to  be  done,  and  they  had  to  consider  whether 
the  sum  which  was  proposed  to  be  expended  in  these  works  was 
a  proper  sum  to  be  so  expended  ;  and  when  they  had  to  make  the 
final  order  on  which  the  Plaintiffs  rely  they  had  to  see  and  con- 
sider whether  the  improvement  had  in  fact  been  made,  and 
whether  the  sum  of  money  had  in  fact  been  spent,  but  they  had 
no  power  at  all  to  consider  whether  the  expenditure  was  made 
on  the  land  of  a  person  who  was  entitled  to  the  benefit  of  the 
Act.    That  was  a  matter  which  was  entirely  beyond  the  con- 
sideration of  the  Inclosure  Commissioners.    If  any  objection  was 
raised  to  the  proposed  work  and  the  proposed  expenditure  by 
any  person  who  had  a  right  to  object,  then  there  might  be  an 
application  to  the  Court  of  Chancery  to  consider  whether  that 
objection  was  well  founded.    However,  there  was  no  such  objec- 
tion in  the  present  case,  and  it  was  not,  as  I  understand  the  case, 
within  the  duty  of  the  Inclosure  Commissioners  to  do  more  than 
what  I  have  pointed  out. 

At  first  reliance  was  placed  on  sect.  53  of  the  Lands  Improve- 
ment Act,  1853  (16  &  17  Yict.  c.  cliv,),  and  it  was  contended 
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that  the  effect  of  that  section  was  to  put  a  stop  to  all  questions 
arising  as  to  the  validity  of  the  charge,  and  that  was  Mr.  Bighy's 
first  point.    That  section  says,  "  The  execution  by  the  Commis- 
sioners of  any  charge  on  lands  in  pursuance  of  this  Act,  shall  be, 
both  at  law  and  in  equity,  conclusive  evidence,  to  all  intents 
and  purposes,  of  the  contract  to  which  such  charge  relates  having 
been  duly  entered  into  by  the  proper  parties,  and  of  all  acts  and 
proceedings  by  this  Act  directed  with  reference  to  or  consequent 
on  such  contract  having  been  duly  had  and  done,  and  of  such 
charge  having  been  duly  made  and  executed,  and  being  a  valid 
charge  under  this  Act,  on  the  inheritance  of  the  lands  appearing 
to  be  subject  thereto."    Of  course  if  that  entirely  excludes  any 
question  as  to  the  charge  we  must  hold  that  the  charge  was  a  good 
and  effectual  one  in  favour  of  the  Lands  Improvement  Comjoany  ; 
but  I  cannot  agree  that  that  is  the  proper  construction  and  effect 
of  the  clause.   In  my  opinion  it  establishes  that  everything  which 
could  be  done  under  the  Act  has  been  duly  and  regularly  done, 
but  it  does  not  say  that  if  the  person  who  so  applied  was  not  a 
person  who  could  contract  with  the  Lands  Improvement  Company, 
and  who  could  get  a  good  charge  on  his  land  effected  by  the  In- 
closure  Commissioners,  the  question  as  to  whether  such  a  charge 
could  be  granted  is  thereby  concluded.  It  is  conclusive  evidence 
to  shew  that  the  proceedings  have  been  duly  taken  so  far  as  they 
could  be  under  the  Act  before  the  Inclosure  Commissioners.  It 
would  conclude  all  questions  as  to  the  works  being  for  the  im- 
provement of  the  land,  it  would  conclude  all  questions  as  to 
whether  the  money  had  been  expended,  and  whether  the  works 
had  been  done. 

Now  the  operation  might  be  conducted  in  two  ways.  It  might 
be  that  the  Lands  Improvement  Company  would  themselves  do  the 
work  with  the  approval  of  the  Inclosure  Commissioners,  and  then 
have  a  final  order  of  the  Inclosure  Commissioners  for  the  money 
which  they  had  expended  in  doing  the  same.  But  that  was  not 
the  course  which  was  taken  in  this  case.  Because  under  sect.  32 
there  was  power  for  an  arrangement  to  be  made  by  the  landowner 
with  the  company,  that  he  should  do  the  work,  and  that  then 
the  money  should  be  afterwards  advanced  by  the  Lands  Im- 
provement Company,  and  then  there  should  be  a  charge  by  the 
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Inclosure  Commissioners.  That  is  sect.  32 :  "  Any  landowner  may- 
enter  into  a  provisional  contract  with  the  company  for  the  exe- 
cution by  the  company  of  any  of  the  said  improvements  on  any 
land  in  which  he  is  interested ;  and  the  money  or  contract  sum 
for  which  the  company  shall  agree  to  execute  such  improvements 
may,  with  such  assent  of  the  Inclosure  Commissioners  as  herein- 
after provided,  be  charged  as  an  improvement  loan  on  such  land 
in  the  manner  by  this  Act  provided  for  charging  land  with  loans 
for  improvement  by  the  company  ;  or  any  landowner  may  enter 
into  a  like  provisional  contract  with  the  company  for  the  execu- 
tion by  such  landowner  under  the  superintendence  of  the  com- 
pany of  any  of  the  said  improvements  on  lands  in  which  he 
is  interested  by  means  of  money  to  be  advanced  by  the  com- 
pany to  the  landowner."     Here  it  certainly  treats  the  money 
as  an  advance  to  be  made  by  the  company  to  the  landowner,  and 
the  previous  part  of  the  section  clearly  provides  that  a  con- 
tract may  be  entered  into  by  the  landowner  with  the  company, 
for  the  purpose  of  his  doing  the  works,  the  money  to  be  after- 
wards advanced  to  him ;  and  then  it  proceeds :  "  And  any  such 
sum  of  money  so  advanced  by  the  company  shall,  together 
with  such  commission  as  shall  be  approved  of  by  the  Inclosure 
Commissioners  be  in  like  manner  charged  as  an  improvement 
loan  on  such  lands."    Now,  in  this  case,  the  proceedings  were 
taken  in  accordance  with  the  directions  of  the  Act  by  the  Dee 
Company,    There  was  a  contract,  to  which  I  shall  have  to  refer, 
entered  into ;  then  there  was  a  provisional  order  by  the  Inclosure 
Commissioners  and  subsequently  a  final  order.    The  provisional 
contract  recites  that  certain  persons,  who  are  the  Dee  Company, 
are  within  the  meaning  of  the  Lands  Improvement  Company^s 
Act  landowners,  and  are  desirous  of  executing  certain  improve- 
ments with  the  sanction  of  the  Inclosure  Commissioners,  and 
specified  in  a  schedule  to  be  annexed  to  their  provisional  order, 
by  means  of  money  to  be  advanced  by  the  company.  Then  it  goes 
on  to  specify  what  sum  shall  be  expended,  &c. 

Now,  it  is  said,  that  this  Act  was  to  enable  persons  who  could 
not  charge  their  land  to  obtain  improvements  of  the  land  by 
means  of  work  to  be  done  by  the  company  or  to  be  done  by 
means  of  money  to  be  advanced  by  the  company,  but  before 
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any  such  thing  can  be  done,  before  the  work  can  be  done,  be- 
fore the  advance  can  be  made  by  the  Lands  Improvement  Com- 
pany, before  there  can  be  any  charging  order  by  the  Inclosure 
Commissioners,  there  must  be  a  contract.  In  my  opinion,  that 
assumes  that  the  landowner  is  one  who  has  power  to  enter  into  a 
contract  of  that  nature.  It  was  said  that  a  great  many  persons, 
such  as  tenants  for  life,  and  ecclesiastical  corporations,  are  within 
the  Act  "  landowners,"  and  that  they  cannot  charge  their  land  ; 
that  is  true,  but  they  are  able  to  contract  for  such  a  matter 
although  they  cannot  contract  by  way  of  charging  their  land. 
We  do  find,  and  that  I  think  is  material,  that  there  are  sections 
in  this  Act  enabling  certain  persons  who  could  not  otherwise  con- 
tract, to  contract  for  and  in  the  name  and  on  behalf  of  the  land- 
owner— not  to  contract  to  bind  the  land,  because  that,  as  I  said, 
is  not  the  way  in  which  it  is  to  be  carried  out.  We  have  some 
clauses  here  which  refer  to  persons  under  disability,  but,  as  far  as 
I  can  see,  those  sections  do  not  include  this  present  landowner. 
The  46th  section  says,  "  All  husbands,  guardians,  tutors,  curators, 
factors  appointed  by  the  Courts  in  Seotland,  and  committees  on 
behalf  of  married  women,  infants,  minors,  lunatics,  idiots,  furious 
or  fatuous  persons,  and  all  feoffees  and  trustees,  executors  and 
administrators,  shall  respectively  have  the  same  rights  and  powers 
of  making  applications  and  signifying  dissents,  and  taking 
other  proceedings  under  this  Act,  as  such  married  women,  in- 
fants, minors,  lunatics  and  idiots,  furious  and  fatuous  persons," 
respectively  would  have  if  free  from  disability,  or  as  such  feoffees 
or  trustees,  executors,  and  administrators  respectively  would  have, 
"  if  the  estates,  charges,  or  interests,  of  which  they  are  such  feoffees 
or  trustees,  or  which  are  vested  in  them  as  such  executors  or  ad- 
ministrators, were  vested  in  them  in  their  own  right."  That  to 
my  mind,  shews  this,  that  except  where  power^  is  by  the  Act 
expressly  given  to  those  who  could  not  otherwise  act,  it  assumes 
that  the  Act  is  only  to  apply  to  persons  who  have  power  to 
contract.  Then  sect.  32  requires  a  contract,  which  is  the  pre- 
liminary of  all  the  proceedings  and  of  all  the  applications  to  the 
Inclosure  Commissioners.  Could  the  Dee  Company  contract  for 
the  purpose  of  an  advance  of  money  by  the  Lands  Improvement 
Company  9    In  my  opinion,  it  was  not  intended  that  the  fetter 
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iimposed  by  the  Act  of  1851  upon  the  Dee  Company  should  be 
Aremoved  by  any  general  expression  in  this  Act  of  1853  of  the 
Lands  Improvement  Company.  Therefore  we  have  here  the  fact 
that  when  the  application  was  made  and  when  the  contract  was 
■entered  into,  those  who  purported  to  enter  into  the  contract  were 
existing  only  under  an  Act  which  prevented  them  from  entering 
into  any  contract  for  the  advance  of  money,  and  therefore,  in  my 
opinion,  they  were  not  persons  who  could  take  proceedings  under 
sect.  32  to  enter  into  a  contract,  and  they  were  not  persons  who 
were  entitled  to  take  any  proceedings  under  the  subsequent 
•clauses  of  the  Act.  Therefore,  in  my  opinion,  notwithstanding 
that  the  order  was  made  by  the  Inclosure  Commissioners,  having 
due  regard  to  that  which  could  be  done  under  the  Act,  these 
persons,  the  Dee  Company,  were  precluded  from  applying  to  get  a 
■charge  on  their  lands,  and  the  charge  which  was  in  fact  made  by 
.the  final  order  of  the  Inclosure  Commissioners  was  not  a  valid 
charge,  and  the  Plaintiffs  are  not  in  a  position  to  say  that  they 
are  to  have  this  charge  as  against  the  lands  of  the  Dee  Company. 
In  my  opinion  therefore,  the  judgment  appealed  from  was  right, 
and  the  appeal  must  be  dismissed. 
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LiNDLEY,  L.J. : — 

I  have  been  driven  to  the  same  conclusion.  I  say  "  driven  " 
because  I  have  studied  these  Acts  with  all  the  care  I  can  in  order 
to  see  if  I  could,  consistently  with  sound  principles,  arrive  at  a 
different  conclusion.  It  appears  to  me  to  be  one  calculated  to 
•excite  a  good  deal  of  consideration,  especially  on  the  part  of 
those  who  are  engaged  in  operations  under  the  Lands  Lnprovement 
Company's  Act  of  1853.  But  the  reason  why  I  cannot  avoid  the 
conclusion  is  this,  that  in  the  special  Act  relating  to  the  Dee  Com- 
missioners of  1851,  sect.  24,  there  is  a  power  to  borrow  £25,000 
on  land,  and  a  power  to  borrow  £25,000  on  tolls,  and  then  there 
are  some  negative  words  which  say  that  "there  shall  not  be 
owing  on  the  securities  of  the  said  lands  so  charged  as  aforesaid 
at  any  one  and  the  same  time  a  greater  sum  than  £25,000,  nor 
■upon  the  security  of  the  said  tolls,  rates,  and  duties  so  charged 
^s  aforesaid  at  any  one  and  the  same  time  a  greater  sum  than 
J£25,000."    Now  of  course  that  language  applies  to  borrowing 
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under  the  Act,  but  it  does  shew  I  think  a  clear  intention  on  the 
part  of  the  Legislature,  when  legislating  for  the  Bee  Company,. 
that  the  Dee  Comfany  should  not  have  the  power  to  charge  their 
lands  with  more  than  the  sum  there  mentioned.  At  that  time 
the  Lands  Improvement  Company's  Acts  were  not  in  existence,  and 
the  particular  method  of  improving  land  by  charges  in  the  nature 
of  a  tithe  rent-charge  was  not  present  to  the  mind  of  anybody^ 
and  could  not  exist  in  point  of  law.  But  we  start  with  this,  that 
the  Bee  Company  have  no  power  under  their  Acts,  certainly,  to 
charge  their  lands  with  more  than  £25,000  in  any  way.  Then 
if  one  comes  to  that  conclusion  on  their  Acts,  the  question  to  be 
determined  is  reduced  to  this,  can  they  be  empowered  to  do  this 
by  subsequent  Acts,  namely,  the  Acts  of  the  Lands  Improvement 
Company  F  If  they  are  empowered  to  do  it,  all  well  and  good, 
and  it  can  be  done ;  but  unless  they  are  empowered  to  do  it  their 
disability  remains.  Therefore  what  we  have  to  look  for  in  the 
Lands  Improvement  Company's  Act  is  some  section,  not  only  con- 
ferring a  power  on  the  Lands  Improvement  Company  to  improve 
land  by  the  machinery  which  is  there  provided,  but  if  the  land- 
owners have  no  power  to  charge  their  lands,  to  enable  them  to  do- 
so.  That  is  where  the  case  of  the  lenders  really  fails.  Let  us 
see  what  enabling  clauses  there  are  in  the  Lands  Improvement 
Company's  Act  of  1853.  The  most  important  clause  is  sect.  32 
in  the  Act  of  1853,  which  says  that  any  landowner  may  enter 
into  a  provisional  contract.  Then  by  the  definition  of  "  person 
in  the  Act  of  1853  and  of  "landowner"  in  the  subsequent  Act 
of  1855  the  lauguage  is  so  wide  as  to  include  so  far  the  Bee 
Company,  When  we  come  to  look  at  that  and  to  see  whether 
it  is  consistent  with  ordinary  principles  of  law  to  treat  persons 
prohibited  from  charging  their  lands  as  enabled  by  the  general 
expression ' "  any  landowner,"  I  am  afraid  we  cannot  do  so. 
I  am  struck  with  this,  that  the  Act  of  1853  does  contain  special 
enabling  clauses.  The  special  enabling  clauses  are  sect.  46, 
which  does  not  include  corporations  at  all,  and  sect.  27,  in 
which  corporations  are  named,  but  which  section  is  certainly 
not  so  wide  as  to  enable  a  corporation  which  could  not  charge 
its  lands  to  avail  itself  of  the  machinery  of  this  Act  of  Parlia- 
ment.   Notwithstanding,  therefore,  the  general  expression  "  any 
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landowner  "  in  sect.  32,  and  applying  that  as  widely  as  I  think 
we  can  in  law  consistently  with  sound  principles,  I  cannot  ex- 
tend it  so  far  as  to  apply  it  to  landowners  specially  prohibited 
by  a  prior  Act  of  Parliament  from  charging  their  lands.  That 
is  the  short  point  to  which  I  have  reduced  the  case.  Of  course  it 
has  taken  us  a  longer  time  to  reduce  it  to  that  short  point  than 
to  express  it  when  reduced.  I  do  not  propose  to  take  up  time  by 
going  through  the  details  of  the  separate  steps  by  which  we  are 
driven  to  that.  I  have  stated  the  result  of  it,  which  appears  to 
me  conclusive. 

The  only  other  point  which  I  think  it  is  necessary  to  mention, 
is  the  argument  of  Mr.  Bighy  on  sect.  53,  that  the  certificate  of 
the  In  closure  Commissioners  is  itself  to  be  conclusive.  I  think 
it  is  conclusive  as  to  all  matters  of  machinery,  all  steps  of  that 
kind,  but  not  as  to  the  capacity  to  enter  into  a  contract.  It  ap- 
pears to  me  the  true  conclusion  to  arrive  at  is  this,  that  the  JDee 
Company  had  no  power  to  enter  into  this  contract  or  any  other 
contract  for  the  purpose  of  charging  their  lands  with  anything 
more  than  the  sum  mentioned  in  their  Act  of  Parliament.  That 
being  so  I  think  the  appeal  ought  to  be  dismissed. 
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BowEN,  L.J. : — 

I  have  arrived  with  some  reluctance  at  the  same  conclusion 
exactly  by  the  same  rule. 

Solicitors  for  Plaintiffs :  Emmet,  Son,  &  Stuhhs. 
Solicitors  for  Biver  Dee  Company :  Ashurst,  Morris,  Crisp  &  Co, 
Solicitors  for  Lands  Improvement  Company :  West,  King,  Adams 
&  Co. 

M.  W. 
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12,  13,  15,  16, 

17, 18,  19,  20,  Trustee— Breach  of  Trust — Duty  to  enforce  Payment  of  Trust  Funds — Admission 
22,  23,  24,  25.        ^  Assets — Payment  of  Legacy  hy  Executors  de  honis  projpriis — Bight  of 

■'■^^'^  Creditor  to  call  on  Legatee  to  refund. 

Aug.  9. 

Q  ^  It  is  the  duty  of  trustees  to  press  for  tlie  payment  of  the  trust  funds  to 

1888  them,  and  if  they  are  not  paid  within  a  reasonable  time  to  enforce  pay- 

April  16,  17,         ment  by  legal  proceedings.    And  it  is  especially  their  duty  to  take  action 
19,  20,  21,  23 ;        promptly  if  by  the  terms  of  the  trust  payment  has  been  deferred  to  the 
May^  8.  expiration  of  a  specified  time. 

The  only  excuse  for  not  taking  action  to  enforce  payment  is  a  well- 
founded  belief  on  the  part  of  the  trustees  that  such  action  would  be  fruit- 
less ;  and  the  burden  of  proving  the  grounds  of  such  belief  is  on  the 
trustees. 

If,  in  an  action  against  executors  for  a  legacy,  the  executors  admit  assets 
and  judgment  is  given  for  payment  of  the  legacy  de  honis  propriis : — 
Quaere,  whether  an  unpaid  creditor  can  call  upon  the  legatee  to  refund 
the  legacy. 

Semhle,  the  creditor  could  recover  the  legacy  in  such  a  case  if  it  was  in 
fact  paid  out  of  the  testator's  assets,  but  not  if  it  was  paid  by  the  executors 
de  honis  projpriis. 

John  BBOGDEN,  a  contractor  living  at  Manchester,  who  was 
engaged  in  partnership  transactions  of  great  magnitude  with  his 
sons  Alexander,  Henry,  and  James  Brogden,  made  his  will  dated 
the  25th  of  October,  1867,  and  thereby  gave  £10,000  to  the 
trustees  of  the  settlement  of  his  daughter,  the  wife  of  the  Defen- 
dant Samuel  Budgett,  and  also  a  legacy  of  £20,000  with  interest 
at  4  per  cent,  till  paid  to  his  daughter  Mary  Jane  Brogden  (after- 
wards the  wife  of  W.  Billing),  nainely  £17,250  immediately  and 
£2750  after  the  death  of  his  wife  Sarah  Brogden,  and  also  a 
legacy  of  £10,000  to  his  son  George  Brogden.  And  the  testator 
directed  that  no  part  of  the  legacies  of  £10,000,  £20,000  and 
£10,000  should  be  demanded  or  claimed  or  any  proceedings  taken 
for  having  them  secured,  or  any  accounts  taken  until  after  the 
expiration  of  five  years  from  his  death,  except  in  case  of  default 
by  his  trustees  and  executors  in  payment  of  the  interest  thereof. 
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And  he  further  directed  that  if  at  the  time  of  his  decease  he 
should  be  engaged  in  any  partnership  in  which  his  sons  or  any 
of  them  were  also  engaged,  all  money  belonging  to  him  and  em- 
barked or  remaining  in  such  partnership  should  be  allowed  to 
remain  in  the  hands  of  such  partnership  for  so  long  of  the  period 
of  five  years  next  after  his  death  as  any  of  his  sons  should  con- 
tinue in  such  partnership  and  should  require  such  money  to 
remain,  but  so  that  his  trustees  or  executors  be  paid  by  the 
partnership  or  credited  in  their  books  with  interest  on  all  such 
money  at  4  per  cent.  And  he  appointed  his  wife  and  his  three 
sons  executors  of  his  said  will. 

By  the  settlement  made  on  the  marriage  of  3Irs.  Billing,  dated 
the  17th  of  December,  1867,  the  testator  covenanted  with  Samuel 
Biidgeit,  Alexander  Brogden,  and  James  Brogden,  the  trustees  of 
the  settlement,  to  pay  them  £10,000  upon  the  trusts  of  the  settle- 
ment within  five  years  after  his  death,  and  an  annuity  of  £300  in 
the  meantime. 

By  a  codicil  dated  the  17th  of  December,  1867,  the  testator 
revoked  the  legacy  given  to  his  daughter  Mrs.  Billing  to  the 
extent  of  £10,000. 

The  testator  died  on  the  9th  of  December,  1869,  being  at  the 
time  still  in  partnership  with  his  said  three  sons.  The  greatest 
part  of  the  testator's  property  was  locked  up  in  collieries  and  iron- 
works belonging  to  the  business  carried  on  by  the  testator  and 
his  partners.  After  his  death  the  business  was  still  carried  on 
under  the  firm  of  Brogden  &  Sons. 

On  the  15th  of  March,  1873,  the  executors  passed  their 
residuary  account,  shewing  a  clear  balance  of  £12,000  after  pro- 
viding for  the  payment  of  the  debts  and  legacies  including  the 
■three  legacies  before  mentioned.  It  was  alleged  by  the  Plaintiffs 
that  on  the  expiration  of  five  years  from  the  testator's  death  his 
estate  was  amply  sufficient  to  pay  the  sum  of  £10,000  secured 
by  his  covenant,  and  also  the  sum  of  £7250,  part  of  the  legacy  of 
£10,000  which  was  then  due  to  Mrs.  Billing's  trustees.  Mr. 
Billing^  on  the  12th  of  December,  1869,  and  repeatedly  after- 
wards urged  the  Defendant  Samiiel  Budgett  to  insist  on  the 
payment  of  these  sums,  and  several  applications  on  the  subject 
^were  accordingly  made  by  S»  Budgett  to  the  firm.    He  appeared, 
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however,  to  liave  been  unwilling  to  press  the  surviving  partners 
for  immediate  payment  for  fear  of  injuring  the  stability  of  the 
firm. 

The  present  action  was  brought  by  Mrs.  Billing  and  her  infant 
children  against  the  three  trustees  of  her  marriage  settlement, 
calling  upon  them  to  make  good  the  trust  funds.  The  liability 
of  Alexander  and  James  Brogden  was  not  disputed. 

The  correspondence  between  the  parties  and  the  evidence  as  to 
the  state  of  the  partnership  assets  and  the  possibility  of  realising 
them  between  December,  1874,  and  the  time  when  the  firm 
became  insolvent  were  extremely  voluminous.  The  result  is 
stated  in  the  judgments  of  the  Judges. 

The  letters  which  were  specially  referred  to  were  the  follow- 
ing— 

The  firm  having  offered  certain  securities  for  the  sums  due, 
Mr.  HolmeSj  of  the  firm  of  Ingle,  Cooper,  &  Holmes,  the  Defendants' 
solicitors,  wrote  on  the  18th  of  March,  1875,  to  Alexander  Brogden 
as  follows : — 

"  Mr.  Samuel  Budgett  has  consulted  us  to-day  on  the  mode  pro- 
posed to  be  adopted  for  the  satisfaction  of  the  late  Mr.  Brogden's 
covenant  to  pay  £10,000  to  the  trustees  of  the  settlement  either 
during  his  lifetime  or  within  five  years  after  his  decease,  and  the 
investment  of  the  money.    Mr.  Budgett  is  very  anxious  to  meet 
your  views,  and  impressed  this  upon  us  strongly,  but  we  are  com- 
pelled to  advise  him  that  in  our  opinion  the  proposed  arrange- 
ment is  not  within  the  scope  of  the  trustees'  powers.  The  invest- 
ment clause  permitting  an  investment  *upon  stocks,  funds, 
shares,  debentures,  mortgages  or  securities  of  any  corporation., 
company,  or  body  municipal,  commercial,  or  otherwise  incorporated 
by  Act  of  Parliament  or  by  private  charter  or  otherwise,  in  the 
United  Kingdom,  &c.,'  does  not  in  our  opinion  authorize  an  invest- 
ment by  the  trustees  upon  mortgage  of  such  shares.    It  clearly 
points  to  a  bond  fide  investment  in  their  own  names  in  such 
shares,  subject  to  variation  with  the  consent  of  Mrs.  Billing  during 
her  lifetime.    Moreover,  the  proposed  arrangement  is  in  fact  so 
entire  and  indivisible  that  we  do  not  think,  if  it  were  impeached, 
it  would  ever  be  held  that  the  payment  of  the  £10,000  under  the 
circumstances  was  a  satisfaction  of  the  testator's  covenant." 
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On  the  27th  of  May,  1875,  Samuel  Budgett  wrote  to  Mrs.  Bill- 
ing : — 

"  In  reply  to  William's  letter  I  am  very  anxious  to  do  all  in 
my  power  to  secure  a  settlement  of  your  trusts,  though  it  places 
me  in  a  very  unpleasant  position  with  your  brothers.  The  last  I 
heard  was  from  my  brother  James  in  reference  to  SaraKs  (Mrs. 
Samuel  Budgets s)  interest,  but  the  firm  were  considering  what 
was  the  best  to  be  done,  but  that  it  would  take  some  time  to 
arrange  a  definite  settlement.  I  have  prepared  a  letter  pressing 
for  a  settlement,  but  could  not  make  up  my  mind  to  post  it,  and 
I  saw  Mr.  Holmes,  the  solicitor,  again  last  week  in  reference  to  it, 
but  I  do  not  like  leaving  the  matter  in  their  hands." 

On  the  29th  of  June,  1875,  Mr.  Samuel  Budgett  wrote  to  Messrs. 
IngUy  Cooler,  &  Holmes: — 

"  As  I  am  leaving  home  for  the  continent  for  a  short  term  I 
shall  be  obliged  by  your  again  applying  to  Messrs.  Brogden  &  Sons 
personally,  as  trustees,  for  the  amounts  due  to  Mrs.  W,  Billing 
under  the  marriage  settlement  and  under  the  will  of  the  late 
J,  Brogden.  And  I  shall  thank  you  to  take  such  steps  as  you 
deem  best  to  obtain  a  definite  proposal  as  to  the  time  and  mode 
of  payment,  having  respect  as  far  as  possible  to  the  good  feeling 
existing  between  us." 

On  the  same  day,  Samuel  Budgett  wrote  to  Mrs.  Billing: — 

"  As  I  am  off  to  foreign  lands  I  have  instructed  Messrs.  Ingle, 
Cooper,  &  Holmes  again  to  apply  to  each  of  your  three  brothers 
for  the  payment  of  your  claims,  and  I  trust  they  may  take  such 
steps  as  may  secure  at  least  a  definite  proposal  from  them,  though 
I  do  not  feel  prepared  to  proceed  to  extreme  measures." 

On  the  4th  of  August,  1875,  James  Brogden  informed  Mrs.  Bill- 
ing that  the  firm  had  agreed  to  deposit  certain  Dutch  South  Eastern 
Bailway  bonds  and  other  securities  with  Mi.  Johnston,  their  book- 
keeper, to  hold  for  the  executors  of  J.  Brogden^s  will,  to  cover 
the  sums  due  to  the  trustees  of  the  Billing  and  Brogden  settle- 
ments. The  Defendant,  Samuel  Budgett,  was  informed  of  this, 
but  he  took  no  steps  to  perfect  the  security,  and  the  bonds  were 
eventually  returned  by  Mr.  Johnston  to  the  firm. 
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In  October,  1875,  a  bill  was  filed  by  J.  S.  Budgett,  one  of  the 
trustees  of  Mrs.  Samuel  Budgetfs  settlement,  for  the  administra- 
tion of  John  Brogden' s  estate,  which  was  stayed  in  March,  1875, 
on  a  security  being  given  to  Samuel  Budgetfs  trustees  for  the 
£10,000  due  to  them,  by  the  deposit  of  the  deeds  of  certain  free- 
hold estates  at  Frampton. 

On  the  20th  of  April,  1876,  Messrs.  Brogden  offered  to  deposit 
£15,000  bonds  of  the  Dutch  South  Eastern  Bailway  Company  and 
250  paid-up  shares  in  the  TJlverstone  Mining  Company  as  security 
for  the  money  due  to  Mrs.  Billing's  trustees.  But  this  security- 
was  declined  by  Samuel  Budgett. 

In  May,  1876,  Samuel  Budgett  commenced  an  action  for  the 
administration  of  the  testator's  estate,  but  in  September,  1876^. 
proceedings  in  the  action  were  stayed  with  the  consent  of  Mr.  and 
Mrs.  Billing,  upon  Alexander,  Henry,  and  James  Brogden  depositing 
with  Samuel  Budgett,  as  temporary  security  for  the  payment  of 
the  three  sums  of  £10,000,  £7250,  and  £2750,  the  title  deeds  of 
a  leasehold  colliery  belonging  to  them,  called  Merthyr  Dare 
Colliery. 

By  an  indenture  dated  the  22nd  of  September,  1876,  to  which 
all  the  executors  of  John  Brogden  were  parties,  after  reciting  that, 
the  executors  had  received  assets  more  than  sufficient  to  pay  the 
sums  payable  to  the  trustees  of  Mrs.  Billing's  settlement  under 
his  covenant,  and  under  his  will  and  codicil,  it  was  witnessed  that 
the  title  deeds  of  the  colliery  should  be  deposited  with  Samuel 
Budgett  as  security  for  payment  of  those  sums,  with  interest  at 
£6  per  cent.,  and  that  a  legal  mortgage  should  be  granted  of  the 
colliery,  if  required,  but  that  nothing  therein  contained  should 
prejudice  the  rights  of  the  trustees  of  Mrs.  jB^7Zm^'s  settlement 
against  the  executors  as  to  the  testator's  assets. 

In  November,  1876,  a  joint  stock  company  called  the  Bwlfa, 
and  Merthyr  Dare  Colliery  Company  was  formed,  which  purchased 
the  Merthyr  Dare  Colliery  from  Messrs.  Brogden,  and  in  October, 
1877,  Samuel  Budgett  gave  up  the  title  deeds  of  the  Merthyr 
Dare  Colliery  to  the  company  in  exchange  for  £27,000  in  deben- 
tures of  the  company.  This  was  done  with  the  consent  of  Mr. 
Billing,  who  appears  to  have  been  then  convinced  that  the  firm 
could  not  at  that  time  pay  the  money  in  cash. 
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The  firm  of  Johi  Brogden  &  Sons  ultimately  became  insolvent,  C.  A. 
and  was  dissolved  and  wound  up  by  a  judgment  in  an  action  in  1888 
the  Chancery  Division  dated  the  26th  of  July,  1880.  jn  re 

The  sums  due  from  the  testator's  estate  were  never  paid ;  and  ^R^^^^'^^^- 
the  debentures  of  the  colliery  company  turned  out  to  be  a  very 
inadequate  security. 

The  present  action  was  brought  by  Mrs.  Billing  and  her  infant 
children  against  the  executors  of  the  will  of  John  Brogden  and 
Samuel  Budgett  seeking  to  make  the  Defendants  jointly  and 
severally  liable  for  the  non-payment  of  the  sums  of  £10,000  and 
£7250.  Mrs.  Brogden,  on  whose  death  the  further  sum  of  £2750 
was  payable,  was  living  at  the  time  of  the  commencement  of  the 
action,  but  died  in  the  course  of  the  proceedings.  Messrs.  Brogden 
being  insolvent  the  main  object  of  the  action  was  to  make  Samuel 
Budgett  liable.  In  his  defence  he  pleaded  that  he  had  been 
guilty  of  no  default  or  neglect,  but  had  pressed  for  the  payment 
of  the  sums  due  in  every  reasonable  way  ;  that  at  the  expiration 
of  five  years  from  the  testator's  death  it  was  found  impossible, 
owing  to  the  depression  of  trade  and  other  causes,  to  realize  the 
assets  of  the  testator,  which  were  embarked  in  the  business, 
at  anything  like  their  full  value,  and  that  it  was  for  the  advan- 
tage of  all  parties  interested  in  the  estate,  and  especially  of  Mrs. 
Billing  and  her  husband  and  children,  that  the  realization  of  the 
assets  of  the  testator  embarked  in  the  business  should  not  be 
forced.  He  insisted  that  from  that  time  to  the  present  it  had 
been  impossible  to  recover  the  sums  due,  and  that  he  had  taken 
every  step  which  could  reasonably  have  been  taken  to  obtain 
payment. 

The  action  came  on  for  hearing  before  Mr.  Justice  North  ok 
the  10th  of  February,  1886. 

I^'^g^y,  Q.C.,  Barber,  Q.C.,  and  Northmore  Lawrence,  for  the 
Plaintifis. 

Sir  Horace  Bavey,  Q.C.,  Warmington,  Q.C.,  and  Ingle  Joijce,  for 
the  Defendant  S.  Budgett. 


Mulligan,  for  the  Defendant  A.  Brogden. 
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J".  Stirling,  for  the  Defendant  /.  Brogden, 
Theobald,  for  the  Defendant  H.  Brogden, 

1887.  Aug.  9.    North,  J.  :— 

This  action  was  brought  by  Mrs.  Mary  Jane  Billing,  the  tenant 
for  life  for  her  separate  use  without  power  of  anticipation  of  certain 
trust  funds,  to  which  the  other  Plaintiffs,  her  infant  children,  are 
entitled  in  remainder,  and  the  object  of  the  action  is  to  have 
such  funds  made  good.  It  is  a  case  of  much  difficulty,  and  has 
occasioned  me  more  trouble  and  anxiety  than  any  case  I  ever 
tried,  not  merely  because  of  the  magnitude  of  the  sum  at  stake 
(though  that  is  considerable),  nor  because  its  main  object  is 
to  impose  a  liability  on  a  trustee  whose  breach  of  trust  is  not 
alleged  to  have  been  caused  by  dishonesty  or  bad  faith,  but  be- 
cause of  the  absolute  impossibility  of  defining  the  amount  of  loss 
sustained  by  reason  of  such  breach  of  trust,  or  making  the  liability 
of  the  trustee  co-extensive  only  with  such  loss. 

[His  Lordship  then  stated  the  will  and  codicil  of  /.  Brogden, 
and  referred  at  considerable  length  to  the  correspondence  and  facts 
which  had  been  proved  in  the  case  and  proceeded  as  follows : — ] 

The  first  question  I  have  to  consider  is  whether  the  Defen- 
dant Budgett  was  guilty  of  any  breach  of  duty  in  refraining  from 
taking  any  further  steps  than  he  did  take  to  obtain  payment  of 
the  legacy  payable  out  of  this  testator's  estate  to  the  trustee  of 
the  Billing  settlement ;  and  it  must  not  be  forgotten  that  this  is 
not  a  case  in  which  there  was  a  discretion  vested  in  trustees  with 
respect  to  which  they  could  exercise  united  impartial  judgment ; 
for  two  of  the  trustees  were  themselves  liable  to  make  good  the 
whole  sum,  and  the  Defendant  Budgett  was  the  sole  independent 
trustee. 

The  case  of  Speight  v.  Gaunt  (1)  was  relied  upon  by  Sir  E. 
JDavey  as  justifying  the  conduct  of  Mr.  Budgett,  and  no  doubt  it 
is  a  very  important  and  valuable  one,  and  one  by  which  I  am, 
of  course,  bound.  It  was  contended  that  this  case  established 
the  proposition  that  a  trustee  was  justified  in  dealing  with  a 
trust  estate  in  the  manner  in  which  an  ordinary  prudent  man  of 
f  (1)  22  Ch.  D.  727;  9  App.  Gas.  1. 
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business  would  deal  with  his  own ;  but  I  think  that  is  too  broad      o.  A 
a  statement.    That  was  a  case  in  which  a  trustee  had  for  the  pur-  I888 
pose  of  making  a  proper  investment  placed  funds  in  the  hands  of 
a  broker  who  applied  them  to  his  own  use.    Two  points  were  3^ro«den-, 
considered,  (1)  Was  the  trustee  warranted  in  employing  an  agent 
instead  of  carrying  out  the  transaction  himself?  and  (2)  Was  he 
justified  in  giving  his  cash  to  his  agent  instead  of  paying  it  him-  ^orth^j. 
self  to  the  persons  giving  the  security?    Each  question  was 
answered  affirmatively  upon  the  ground  that  a  prudent  man  of 
business  investing  his  own  money  upon  such  a  security  would  in 
the  ordinary  course  of  business  have  employed  a  broker  and 
trusted  him  with  the  money.     In  his  judgment  in  the  Court 
below  the  late  Master  of  the  Rolls,  Sir  G.  Jessel,  used  these 
words  (1)  :  "  The  questions  which  we  have  to  decide  are  important 
not  only  on  account  of  the  amount  in  dispute,  but  also  on  account 
of  the  principles  which  ought  to  govern  the  Court  in  deciding 
points  of  this  nature.    In  the  first  place,  I  think  we  ought  to 
consider  what  is  the  liability  of  a  trustee  who  undertakes  an  office 
which  requires  him  to  make  an  investment  on  behalf  of  his  cestui 
que  trust    It  seems  to  me  that  on  general  principles  a  trustee 
ought  to  conduct  the  business  of  the  trust  in  the  same  manner 
that  an  ordinary  prudent  man  of  business  would  conduct  his  own, 
and  that  beyond  that  there  is  no  liability  or  obligation  on  the 
trustee.    In  other  words,  a  trustee  is  not  bound  because  he  is  a 
trustee  to  conduct  business  in  other  than  the  ordinary  and  usual 
way  in  which  similar  business  is  conducted  by  mankind  in  trans- 
actions of  their  own.    It  never  could  be  reasonable  to  make 
a  trustee  adopt  further  and  better  precautions  than  an  ordinary 
prudent  man  of  business  would  adopt,  or  to  conduct  the  business 
in  any  other  way.  If  it  were  otherwise,  no  one  would  be  a  trustee 
at  all.    He  is  not  paid  for  it.    He  says,  *  I  take  all  reasonable 
precautions  and  all  the  precautions  which  are  deemed  reasonable 
by  prudent  men  of  business,  and  beyond  that  I  am  not  required 
to  go.'" 

Lord  BlacJcburn  also  expresses  himself  thus  (2)  :  "  The  autho- 
rities cited  by  the  late  Master  of  the  HoUs,  I  think  shew  that  as 
a  general  rule  a  trustee  sufficiently  discharges  his  duty  if  he 

(1)  22  Ch.  D.  739.  (2)  9  App.  Gas.  19. 

Vol.  XXXVIII.  2  Q  1 


554 


CHANCEEY  DIVISION.         [VOL.  XXXVIII. 


a  A. 

1888 
re 

Bkogden. 
Billing 

V. 

Brogden. 

North,  J. 


takes,  in  managing  trust  affairs,  all  those  precautions  which  an 
ordinary  prudent  man  of  business  would  take  in  managing  similar 
affairs  of  his  own.  There  is  one  exception  to  this:  a  trustee 
must  not  choose  investments  other  than  those  which  the  terms  of 
his  trust  permit,  though  they  may  be  such  as  an  ordinary  man  of 
business  would  select  for  his  own  money ;  and  it  may  be  that 
however  usual  it  may  be  for  a  person  who  wishes  to  invest  his  own 
money,  and  instructs  an  agent,  such  as  an  attorney,  or  a  stock- 
broker, to  seek  an  investment,  to  deposit  the  money  at  interest 
with  the  agent  till  the  investment  is  found,  that  is  in  effect  lend- 
ing it  on  the  agent's  own  personal  security,  and  is  a  breach  of 
trust."  It  is  quite  clear  that  when  these  learned  Judges  spoke,  as 
other  learned  Judges  have  spoken,  of  conducting  the  business  of 
a  trust  or  managing  trust  affairs  as  a  prudent  man  would  manage 
his  own  affairs,  they  were  referring  to  cases  in  which  the  trust 
business  is  being  done  in  accordance  with  the  terms  of  the  trust. 
No  one  would  contend  that  a  trustee  might  safely  ignore  the 
terms  of  the  instrument  creating  the  trust,  so  long  as  his  disposi- 
tion of  the  trust  property  was  such  as  would  have  been  a  prudent 
disposition  of  his  own.  When  thus  understood,  the  duty  of  a 
trustee  not  to  select  investments  outside  the  securities  authorized 
by  the  trust,  is  in  conformity  with  and  is  not  an  exception  to  the 
general  rule ;  a  trustee  who  invests  trust  funds  in  an  unautho- 
rized manner  will  be  liable  for  any  loss  arising  therefrom,  how- 
ever wise  and  safe  such  an  investment  of  his  own  funds  would  be 
considered ;  and  a  trustee  who  neglects  to  call  in  a  sum  of  money 
which  ought  to  be  called  in — a  sum  of  money  which  ought  to  be 
called  in  at  once,  under  the  terms  of  the  trust — will  be  liable  for 
any  loss  which  may  arise  from  his  omitting  to  do  so,  however 
safe  and  prudent  it  might  have  been  to  leave  such  moneys  out- 
standing, if  they  had  been  his  own.  In  my  opinion,  therefore, 
Mr.  Budgets s  conduct  must  be  tested  not  by  what  a  prudent  man 
would  have  done  as  to  his  own  moneys,  with  which  he  could  deal 
as  he  liked ;  but  what  he  would  have  done  with  respect  to  moneys 
which  it  was  his  duty  to  proceed  to  call  in  at  the  end  of  five 
years  from  the  testator's  death.  In  considering  this,  however, 
I  adopt  as  my  own  the  very  important  observations  of  the 
late  Master  of  the  Eolls  (Sir  G.  Jessel),  in  Speight  v.  Gaunt  (1), 

(1)  22  Ch.  D.  746. 


VOL.  XXXVIIL]  CHANCEEY  DIVISION. 


555 


Bkogden. 
Billing- 

V. 

Beogden. 

North,  J. 


inattention  to  which  has,  in  some  cases,  I  fear,  led  to  trustees  0.  A. 
receiving  rather  less  than  justice.  He  there  says  as  follows  : —  1888 
"  My  view  has  always  been  this,  that  where  you  have  an  honest  in  re 
^trustee  fairly  anxious  to  perform  his  duty  and  to  do  as  he  thinks 
best  for  the  estate,  you  are  not  to  strain  the  law  against  him  to 
TQake  him  liable  for  doing  that  which  he  has  done,  and  which  he 
believes  is  right  in  the  execution  of  his  duty,  without  you  have 
a  plain  case  made  against  him.  In  other  words,  you  are  not  to 
exercise  your  ingenuity,  which  it  appears  to  me  that  the  Yice- 
Chancellor  has  done,  for  the  purpose  of  finding  reasons  for  fixing 
a  trustee  with  liability :  but  you  are  rather  to  avoid  all  such 
hypercriticism  of  documents  and  acts  and  to  give  the  trustee 
the  benefit  of  any  doubt  or  ambiguity  which  may  appear  in  any 
document,  so  as  to  relieve  him  from  the  liability  with  which  it 
is  sought  to  fix  him.  I  think  it  is  the  duty  of  the  Court  in 
these  cases  where  there  is  a  question  of  nicety  as  to  construction 
or  otherwise  to  lean  to  the  side  of  the  honest  trustee,  and  not  to 
'be  anxious  to  find  fine  and  extraordinary  reasons  for  fixing  him 
with  any  liability  upon  the  contract.  You  are  to  endeavour,  as 
far  as  possible,  having  regard  to  the  whole  transaction,  to  avoid 
making  an  honest  man,  who  is  not  paid  for  the  performance  of  an 
unthankful  office,  liable  for  the  failure  of  other  people  from  whom 
Jie  receives  no  benefit." 

Adopting  these  principles  as  my  guide,  I  have  come  reluct- 
:antly  to  the  conclusion  that  I  cannot  hold  the  Defendant  Bud- 
'gett  free  from  liability.  I  think  he  ought  to  have  taken  more 
active  steps,  and  at  an  earlier  time  than  he  did,  to  get  in  the 
money.  During  the  five  years  for  which  the  obligation  to  pay 
was  suspended,  no  steps  were  taken,  no  inquiry  was  made,  and 
no  account  was  asked  for.  If  it  is  said  that  the  strict  line  of 
duty,  having  regard  to  the  terms  -of  the  trust,  did  not  require 
such  a  step  during  that  period — the  strict  line  of  duty  did  require 
such  step  as  soon  as  that  period  terminated.  But  the  Defendant 
Biidgett  did  not  then  take  any  active  steps.  His  attention  was 
called  to  it  by  Mx.  Billing's  letter  in  December,  1874,  and  by 
subsequent  letters,  and  he  also  received  warnings  through  James 
Brogden  as  to  the  position  of  the  firm,  but  he  says  he  thought 
4he  firm  quite  safe.    He  never  asked  what  the  firm  was  doing,  or 
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to  see  any  account  or  balance  sheet,  or  took  any  means  to  ascer- 
tain for  himself  the  position  of  the  partners  or  their  assets. 
The  firm  at  that  time  had  a  very  high  position,  and  had  a  great 
reputation  in  mercantile  circles  :  the  parties  were  living  in  what 
is  called  good  style,  and  the  Defendant  Biidgett  no  doubt  be- 
lieved in  them,  and  thought  that  the  money  was  safe  to  be 
obtained  in  the  end,  and  was  unwilling  to  have  any  unpleasantness 
with  his  brothers-in-law.  [His  Lordship  then  referred  to  some 
further  portions  of  the  evidence,  and  said  that  he  had  come,  after 
full  consideration,  to  the  conclusion  that  the  Defendant  Budgett 
did  not  adopt  the  same  course  in  the  performance  of  the  trust 
that  a  prudent  and  careful  man  would  have  taken  in  the  manage- 
ment of  his  own  affairs.  He  then  continued: — ]  It  was  said 
that  a  decision  against  the  Defendant  Budgett  upon  this  point 
would  make  it  impossible  to  find  persons  who  would  act  as 
trustees.  No  doubt  it  is  a  thankless  and  troublesome  office,  but 
not  so  unsafe  as  is  suggested.  If  the  Defendant  Budgett  had 
himself  instituted  a  suit  to  execute  the  trusts  of  the  Billing 
settlement,  and  had  said  that  he  proposed  to  sue  or  to  forbear 
from  suing  to  recover  the  moneys  due  from  the  testator's  estate, 
and  had  applied  for  the  sanction  of  the  Court  to  the  course  he 
contemplated,  the  Court  would  have  authorized  him  to  sue  or  to 
abstain  from  suing,  as  the  case  may  be,  and  in  either  case  he 
would  personally  have  been  perfectly  safe  whatever  the  result 
might  have  been.  The  position  in  which  he  now  finds  himself  is 
entirely  in  consequence  of  his  having  chosen  to  administer  the^ 
trusts  independently  instead  of  under  the  direction  of  the  Court. 
If  it  is  said  that  there  can|  be  no  doubt  in  the  present  case  that 
the  Court  would  have  sanctioned  the  postponement  of  the  action, 
and  that  Mr.  Budgett  ought  not  to  be  prejudiced  because  he 
omitted  the-  formality  of  applying  for  that  sanction  which,  if 
asked  for,  would  have  been  a  matter  of  course,  the  answer  is, 
that  there  is  great  doubt  in  my  mind  whether  such  sanction 
would  have  been  given,  and  if  given  at  all  it  certainly  would  not 
have  been  given  for  an  indefinite  period,  but  merely  for  a  short 
time,  possibly  six  months,  with  a  direction  that  the  application 
should  be  renewed  at  the  end  of  that  time  if  the  money  sought 
to  be  recovered  should  then  still  remain  unpaid. 
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But  the  second  and  equally  important  question  remains  for      c.  A. 
consideration  whether,  if  the  Defendant  Budgett  had  used  due  1888 
diligence  in  attempting  to  recover  the  trust  funds,  any  good  ^J^^ 
would  have  resulted  therefrom.    It  is  clear  that  the  Court  will  Brogdbn. 
not  punish  a  trustee  pecuniarily  for  his  breach  of  trust  except  so  Bi^^"^<* 
far  as  loss  has  resulted  therefrom  to  the  trust  estate.    In  other  Brogden. 
words,  if  no  loss  has  been  incurred,  or  a  loss  has  been  replaced     North,  j. 
before  action,  there  is  nothing  remaining  for  the  trustee  to  make 
good,  although,  no  doubt,  the  Court  might  think  fit  to  remove 
him  from  the  trusteeship. 

In  Walker  v.  Symonds  (1)  Lord  Eldon  says  as  follows  (2)  :  "  I 
^igree  with  the  Master  of  the  EoUs,  that  inquiry  might,  on  the 
principles  of  this  Court,  have  discharged  the  trustees  in  given  cir- 
<jumstances  from  breach  of  trust.  If,  without  previous  participa- 
tion, they,  in  June,  1795,  had  found  that  they,  being  implicated 
in  no  breach  of  trust  till  that  time,  had  a  co-trustee  who  had  been 
guilty  of  a  shameful  violation  of  his  duty,  and  immediately  exerted 
themselves  to  obtain  from  him  a  mortgage,  which  was  their  object 
at  that  time,  and  used  their  utmost  efforts,  instead  of  filing  a  bill 
in  this  Court  against  him,  which,  perhaps,  might  have  destroyed 
his  means  of  giving  security,  I  should  have  hesitated  long  before 
I  charged  them,  if  inquiry  had  satisfied  me  that  for  a  simple 
contract  debt  due  to  them  they  had  taken  a  bond  and  a  mortgage 
instead  of  instituting  a  suit,  with  the  rational  hope  that  by  means 
of  the  bond  and  the  mortgage  they  should  obtain  payment  from 
their  co-trustee ;  in  such  circumstances,  I  should  readily  agree 
with  the  Master  of  the  Kolls.  But  when  they  take  no  steps  on 
the  arrival  of  the  period  at  which  the  bond  becomes  payable,"&c., 
and  then  he  refers  to  the  facts  of  that  case,  which  I  need  not  now 
refer  to,  because  they  are  quite  distinguishable  from  the  present. 
But  he  held  that  the  trustees  had  not  escaped  from  liability. 

In  Hobday  v.  Peters  (3)  a  policy  was  assigned  to  trustees :  they 
never  obtained  possession  of  the  policy  or  gave  notice  to  the 
office :  and  the  assignor  first  mortgaged  and  afterwards  surren- 
dered the  policy ;  the  trustees  were  held  not  liable  as  they  had 
no  funds  out  of  which  they  could  have  paid  the  premiums,  and  if 
they  had  sued  the  assignor  it  would  have  been  useless,  because 
(1)  3  Swans.  1.  (2)  3  Swans.  71.  (3)  28  Beav.  603. 
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Lord  Bomilly  was  satisfied  upon  the  evidence  that  the  assignor 
could  not  have  paid. 

In  Batcliffe  v.  Winch  (I)  the  Court  apparently  acted  on  the 
same  principle,  but  the  report  is  very  meagre. 

In  Clach  v.  Holland  (2)  the  law  was  stated  in  terms  more  favour- 
able to  the  Defendant  Budgett  than  in  any  other  case  which  I 
know.  Lord  Bomilly  says  here  :  "  When  it  is  the  duty  of  a  trustee 
or  executor  to  obtain  payment  of  a  sum  of  money,  the  trustee  or 
executor  is  exonerated  and  never  required  to  make  good  the  loss 
if  he  has  done  all  he  can  to  obtain  payment,  but  his  efforts  have 
not  proved  successful.  Nay  more,  if  he  has  taken  no  steps  at  all 
to  obtain  payment,  but  it  appears,  that  if  he  had  done  so,  they 
would  have  been,  or  there  is  reasonable  ground  for  believing  that 
they  would  have  been  ineffectual,  then  he  is  exonerated  from  all 
liability." 

At  a  very  early  stage  of  this  trial,  I  asked  the  counsel  for  the 
Plaintiffs  and  Defendants  whether  it  was  not  a  case  for  an  inquiry,, 
in  order  to  ascertain  whether  if  greater  diligence  had  been  used 
more  could  have  been  realised  by  the  Billing  trustees ;  but  this 
suggestion  was  not  assented  to.  The  counsel  for  the  Plaintiffs 
said  they  were  prepared  to  shew  at  the  trial  without  further 
inquiry  that  the  Defendants  were  liable  for  the  whole  amount 
sought  to  be  recovered.  The  counsel  for  the  Defendants  said 
that  they  would  prove  so  clearly  that  the  Defendant  Budgett  was 
under  no  liability  that  no  inquiry  ought  to  be  directed.  Under 
these  circumstances,  I  could  not  of  course  direct  an  inquiry  with- 
out hearing  fully  the  case  of  both  sides,  and  having  devoted 
a  period  of  nearly  three  weeks  to  the  hearing  of  the  evidence  and 
the  arguments  of  counsel  (to  whom  I  am  very  much  indebted  for 
the  assistance  they  gave  me),  I  feel  satisfied  that  no  additional 
inquiry  would  result  in  further  elucidation  of  the  case,  and  I 
proceed  to  dispose  of  it  finally  on  the  materials  now  before  me. 

Applying  the  language  of  Lord  Bomilly,  already  read,  to  the 
present  case,  can  I  say  that  the  Defendant  Budgett  is  exonerated 
from  liability  because  there  is  reasonable  ground  for  believing 
that  any  further  proceeding  to  compel  payment  or  obtain  addi- 
tional security  would  have  been  ineffectual  ?  After  very  close 
(1)  17  Beav.  217.  (2)  19  Beav.  262,  271. 
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consideration  of  the  case  and  most  careful  examination  of  the      0.  A. 
evidence,  and  of  the  accounts  and  figures  put  before  me  by  the  1888 
expert  witnesses  for  the  Defendants,  I  find  myself  compelled  to  re 
answer  that  question  in  the  negative.    The  conclusion  at  which  I  ^ko^^^en. 
have  arrived  is  that  if  due  diligence  had  been  used,  much  more 
might  have  been  got  from  the  executors  than  was  obtained. 

[His  Lordship  then  considered  the  evidence  as  to  the  position 
and  solvency  of  the  firm  between  1869  and  1878,  and  con- 
tinued : — ] 

Indeed,  I  find  that  in  every  instance,  except  at  the  very  end, 
whenever  pressure  was  used  against  the  firm  in  such  a  way  as  to 
shew  that  the  parties  meant  business,  either  cash  or  securities  to 
some  extent  were  forthcoming.  In  particular,  I  think  that  if  the 
Defendant  Budgett  had  insisted  on  security  early  in  1875,  or 
when  he  first  heard  of  the  deposit  of  securities  with  Mr.  John- 
ston  against  his  claim,  he  would  have  got  it.  In  the  latter  case 
the  securities  were  actually  set  aside  for  the  purpose,  and  I  feel 
assured  that  a  very  little  pressure  would  have  resulted  in  an  irre- 
vocable appropriation.  Instead  of  applying  such  pressure,  the 
Defendant  Budgett  ignored  the  deposit.  And  again,  I  am  satis- 
fied that  if  the  Defendant  Budgett  had  after  the  execution  of  the 
deed  of  September,  1876,  persisted  in  the  demand  for  further  and 
better  security,  he  would  have  succeeded  in  obtaining  it,  and  I 
am  of  opinion  that  vigorous  action  would  have  led  to  the  same 
result  at  any  time  down  to  the  middle  of  1877. 

Under  these  circumstances  I  hold  that  the  Defendant  Budgett 
ought  to  have  insisted  on  having  the  money  or  good  security, 
and  if  not  conceded,  to  have  commenced  an  action.  If  the  answer 
to  his  demand  had  been  that  the  firm  would  not  pay,  his  course 
would  have  been  clear :  if  the  answer  had  been  that  they  could 
not  pay,  then  he  should  have  insisted  upon  an  investigation  of  their 
affairs  at  once  in  order  to  see  what  foundation  there  was  for  such 
statement.  But  having  refrained  from  prosecution  of  his  claims 
without  any  investigation,  he  cannot  say  that  what  he  did  was 
for  the  benefit  of  his  cestuis  que  trust, 

I  do  not  believe  that  any  mercantile  jury  would  find  as  a  fact 
that  if  Mr.  Budgett  had  brought  his  action  promptly  and  prose- 
cuted it  with  due  diligence,  the  result  would  have  been  the 
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0.  A.      bankruptcy  of  the  firm.    At  all  events  I  find  myself  unable,  after 
1888       looking  at  the  matter  from  every  point  of  view  and  giving  it  the 
In  re      fullest  Consideration,  to  find  any  reasonable  ground  for  believing 
Bbogden.    ^^^^  ^\xch  proceedings  would  have  been  ineffectual.    On  the  con- 
trary, I  am  fully  satisfied  that  such  proceedings  would  have 
resulted  in  the  recovery  of,  if  not  the  whole,  at  any  rate  a  much 
North^j.     larger  part  of  the  trust  funds  than  is  now  forthcoming. 

As  to  the  amount  of  the  actual  loss,  I  am  relieved  from  diffi- 
culty by  the  conduct  of  Mr.  Budgett.  It  is,  of  course,  impossible 
for  me  to  say  precisely  what  would  have  been  recovered  by  such 
proceedings.  The  only  way  in  which  it  could  have  been  ascer- 
tained whether  the  whole  or  some  smaller  amount  could  have 
been  recovered  was  by  the  due  prosecution  of  such  an  action  as 
I  have  mentioned.  And  as  it  is  owing  to  Mr.  Budgetfs  negligence 
that  the  extent  to  which  he  might  have  escaped  liability  cannot 
now  be  ascertained,  I  am  constrained  to  hold  him  liable  for  the 
whole  amount  of  £17,250. 

As  against  the  Defendants,  the  Brogdens,  the  case  is  quite 
clear  upon  the  admission  of  assets  by  them  in  the  residuary 
account,  and  in  the  deed  of  the  22nd  of  September,  1876.  In 
fact  their  liability  was  admitted  by  their  respective  counsel  at  a 
comparatively  early  stage  of  the  trial. 

I  must  therefore  declare  that  the  Defendants,  Alexander,  James, 
and  Eenrg  Brogden,  committed  a  breach  of  trust  in  not  paying, 
and  that  the  Defendant,  S.  Budgett,  committed  a  breach  of  trust 
in  not  enforcing  payment  of  the  debt  of  £10,000  and  the  legacy 
of  £7250  respectively  at  the  expiration  of  five  years  from  the  date 
of  the  testator's  death,  and  that  they  are  jointly  and  severally 
liable  to  make  good  the  same  with  interest  thereon  at  4  per  cent, 
so  far  as  the  interest  has  not  been  kept  down,  and  they  must  pay 
the  Plaintiffs  and  the  Defendant  Billing  their  costs  in  the  action. 
The  sum  of  £2750,  the  balance  of  the  legacy  of  £10,000,  had  not 
become  payable  when  this  action  was  commenced,  as  Mrs.  Sarah 
Brogden  was  then  still  living ;  and  it  is  not  within  the  scope  of 
this  action. 


0.  A.         From  this  judgment  the  Defendant  Budgett  appealed. 

The  appeal  came  on  to  be  heard  on  the  16th  of  April,  1888. 
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Sir  H.  Bavey,  Q.C.,  and  Warmington,  Q.C.  (Ligle  Joyce  with  0.  A. 
them),  for  the  Appellant : —  1888 

There  may  have  been  error  of  judgment  on  the  part  of  the  In  re 
Defendant  Bitdgett,  but  in  order  to  make  him  liable  it  must  be  billing 
shewn  that  there  has  been  wilful  default,  and  that  the  course 
taken  by  the  Defendant  has  resulted  directly  in  loss  to  the  cesfuis 
que  trust.  The  main  ground  on  which  Mr.  Justice  North  pro- 
ceeded was  that  if  Budgett  had  brought  his  action  promptly  and 
prosecuted  it  with  due  diligence,  it  would  have  resulted  in  the 
recovery,  if  not  of  the  whole,  at  any  rate  of  a  much  larger  part  of 
the  trust  fund.  But  we  submit  that  there  was  no  breach  of  duty 
on  the  part  of  Budgett,  inasmuch  he  did  all  that  was  his  duty  to 
do  by  taking  such  steps,  and  at  such  time,  as  in  the  exercise  of 
his  bond  fide  discretion  as  an  honest  man,  and  acting  under  com- 
petent advice,  he  believed  to  be  the  best  mode  of  recovering 
the  estate  the  outstanding  debt. 

Where,  as  here,  there  was  any  reasonable  ground  for  believing 
that  had  legal  steps  been  taken  no  useful  result  would  have  been 
obtained,  the  executor  or  trustee  is  not  liable :  Clack  v.  Holland  (1). 
A  trustee  and  executor,  who  is  in  the  position  of  creditor  in  re- 
spect of  a  debt  due  to  the  trust  estate  is  not  in  the  position  of 
an  insurer  of  the  debt,  and  cannot  be  made  liable  for  not  having 
obtained,  by  taking  some  indirect  and  extraordinary  steps,  that 
which  he  might  have  failed  to  obtain  in  a  due  course  of  adminis- 
tration. Even  if  there  has  been  any  technical  breach  of  duty  on  his 
part,  Budgett  ought  not  to  be  rendered  answerable  for  the  whole 
sum  lost,  it  not  having  been  shewn  that  any  steps  that  could 
Jiave  been  taken  would  have  resulted  in  the  recovery  of  more 
than  has  been  recovered.  With  respect  to  the  legacy  of  £7250, 
if  the  executors  had  been  forced  to  pay  it,  the  unpaid  creditors 
would  have  been  entitled  to  follow  the  assets,  and  recover  it  from 
the  Defendant  and  his  co-trustees.  Lastly,  we  submit  that  the 
Plaintiff,  Mrs.  Billing,  is  not  entitled  through  the  neglect  or 
default  of  her  trustee,  Budgett,  to  be  placed  in  a  better  position 
than  any  other  creditor  or  legatee. 


Mulligan,  for  the  Defendant,  A.  Brogden, 
(1)  19  Beav.  262. 
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Bigby,  Q.C.,  and  HojMnson,  for  the  Plaintiffs  : — ■ 
If  Budgett  voluntarily  remained  in  ignorance  of  that  which  it 
was  his  duty  to  know ;  if  he  voluntarily  abstained  from  taking 
steps  which  he  ought  to  have  taken,  a  sufficient  case  is  shewn  for 
making  him  liable. 

The  evidence  shews  the  state  of  the  business  to  have  been  such 
that  no  mercantile  jury  ever  would  find  that  pressing  for  pay- 
ment at  the  proper  time  would  have  driven  the  firm  to  bank- 
ruptcy. The  money  would  at  that  time  have  been  forthcoming.. 
The  duty  to  get  it  in  was  clear,  and  the  Appellant  is  liable: 
Grove  v.  Brice  (1).  The  Appellant  did  not  exercise  a  reasonable 
discretion :  Hiddingh  v.  Benyssen  (2). 

[Lopes,  L.J.,  referred  to  Learoijd  v.  Wliiteley  (3).] 

It  is  incumbent  on  an  executor  to  shew  that  he  has  done  all 
that  he  could  be  reasonably  expected  to  do  to  avert  a  loss  which 
has  occurred.  Here  for  seventeen  months  the  Appellant  did 
nothing  but  talk.  He  made  no  investigation,  but  accepted  as 
true  whatever  Brogden  told  him.  The  onus  of  proof  that  the  loss 
could  not  have  been  avoided  is  on  the  executor  :  Styles  v.  Guy  (4) ; 
Tebbs  V.  Carpenter  (5).  There  was  here  by  continued  payment 
of  interest  on  legacies  a  sufficient  admission  of  assets  before  the 
deed  of  the  22nd  of  September,  1876,  was  executed :  Attorney- 
General  V.  Chapman  (6)  ;  Corporation  of  Clergymen  s  Sons  v. 
Swainson  (7) ;  Barnard  v.  Bumfrett  (8) ;  Lazonhy  v.  Bawson  (9),, 
and  the  trustee  is  therefore  personally  liable.  The  rule  throwing, 
the  onus  prohandi  on  the  trustee  is  a  reasonable  rule.  The  Plain- 
tiffs must  prove  a  breach  of  duty  on  the  part  of  the  trustee  and 
a  loss.  Then  the  trustee  may  defend  himself  by  saying :  "  If  I 
had  done  my  duty  the  loss  would  have  occurred  all  the  same," 
and  this  case  he  must  prove.  Then  with  respect  to  the  right  of 
the  creditors  to  have  the  legacy  repaid  if  it  had  been  paid.  A 
creditor  cannot  have  any  right  against  a  sum  which  an  executor 
has  paid  to  a  legatee  de  honis  propriis,  which  would  have  been. 


(1)  28  Beav.  103. 

(2)  12  App.  Gas.  624. 

(3)  Ibid.  727. 

(4)  1  Mac.  &  G.  422. 


(5)  1  Madd.  290. 

(6)  3  Beav.  255. 

(7)  1  Ves.  Sen.  75. 

(8)  5  My.  &  Cr.  63. 


(9)  4  D.  M.  &  G.  556. 
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the  case  here,  as  the  executors  had  admitted  assets  :  Hawkins  v.      C.  A. 
Day  (1).    Security  used  to  be  taken  from  a  legatee  to  refund,  1888 
but  this  has  been  given  up,  and  a  creditor  is  allowed  to  follow  ^.g 
the  assets.    This  cannot  apply  where  the  Court  is  not  adminis-  l^Ro®^^^. 
tering  assets,  but  the  executor  is  liable  on  an  administration  which        v.  ^ 
binds  him  personally.   After  a  fund  has  been  distributed,  a  person 
who  establishes  a  better  title  may  obtain  refunding  as  in  David 
V.  Frowd  (2),  which  was  a  very  hard  case ;  but  in  no  case  do  we 
find  more  than  this,  that  a  person  establishing  a  better  title  to 
the  assets  can  follow  them.    The  administration  of  assets  by  an 
executor  does  not  turn  money  which  he  pays  out  of  his  own 
pocket  into  assets.    Here  it  is  contended  by  the  other  side  that, 
because  an  executor  has  by  his  conduct  become  obliged  to  pay 
a  legatee  out  of  his  own  proper  moneys,  a  creditor  can  make  the 
legatee  refund. 

[Cotton,  L.J. : — do  not  understand  the  Appellant  to  argue 
that,  I  take  him  to  mean  that  the  payment  by  the  executor  is  to 
be  presumed  to  be  out  of  assets.  I  do  not  at  present  see  how  a 
creditor  can  claim  refunding  of  anything  paid  by  an  executor  out 
of  his  own  moneys,  but  on  whom  does  the  burden  rest  of  shewing 
whether  it  was  or  was  not  so  paid  ?] 

We  contend  that  when  a  judgment  is  given  against  an  exe- 
cutor de  bonis  proj)riis  there  is  no  presumption  that  he  has  assets. 
The  judgment  swallows  up  the  claim  against  the  assets,  and  the 
legatee  can  enforce  nothing  but  the  personal  judgment.  Admis- 
sion of  assets  means  an  admission  that  the  executor  has  or  has 
had  assets  enough  to  pay  the  demand.  His  personal  liability  is 
not  founded  on  the  view  that  he  is  going  to  make  a  present  to 
the  estate,  but  that  he  has  assets  in  hand.  Having  received  them 
he  is  taken  to  have  them  still  in  hand,  except  so  far  as  he  can 
shew  that  he  has  paid  them  away  for  such  purposes  as  will  dis- 
charge him.  Every  payment  made  by  him  is  therefore  by  in- 
tendment of  law  made  out  of  the  assets. 

[Fry,  L.J. : — Suppose  an  executor  receives  assets  which  he 
keeps  in  specie,  and  afterwards  a  creditor  obtains  judgment 


(1)  Amb.  803. 


(2)  1  My.  &  K.  200. 
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against  him  de  honis  propriis.  Can  the  creditor  resort  to  the 
assets  ?    That  would  give  him  a  double  remedy.] 

That  a  judgment  is  given  on  administration  of  assets  cannot 
take  away  the  creditor's  right  to  follow  the  assets:  Curtis  v. 
Bloiu  (1). 

[Cotton,  L.J. : — That  case  seems  to  go  on  the  ground  that  the 
payment  was  in  fact  made  out  of  assets.] 

We  admit  that  we  cannot  obtain  a  refunding  of  anything  but 
assets,  but  we  say  that  the  payment  must  be  taken  to  be  made  out 
of  assets,  and  that  judgment  de  honis  propriis  does  not  take  away 
a  creditor's  right  to  have  it  refunded. 

Sir  Horace  Bavey,  in  reply. 

1888.  May  8.  Cotton,  L.J.  (after  shortly  stating  the  will  of 
Mr.  John  Brogden,  and  his  death,  proceeded  as  follows)  : — 

Now  what  was  the  duty  of  the  trustee,  Mr.  Budgett  ?  It  was 
his  duty,  in  my  opinion,  at  the  expiration  of  five  years,  to  call 
for  payment  and  to  take  reasonable  means  of  enforcing  payment 
if  the  executors  did  not  pay  the  debt  and  the  legacy.  And 
there  having  been  a  postponed  period  during  which  no  steps 
were  to  be  taken  against  the  partners  or  against  the  executors,  it 
was  the  more  his  duty  at  the  expiration  of  that  period  to  assume 
that  the  executors  had  done  what  it  was  their  duty  to  do  by  pre- 
paring for  paying  the  debts  and  paying  the  legacies  of  the  tes- 
tator. Although  as  a  rule  the  executors  have  a  year  for  winding 
up  the  estate  and  paying  all  the  debts,  and  for  making  provision 
for  legacies,  yet,  at  the  end  of  the  period  they  have  had  already 
the  time  to  prepare  for  making  the  payments  which  it  was  their 
duty  to  make,  whether  in  the  way  of  debts  or  in  the  way  of 
legacies,  and  it  is  their  duty  then  to  be  prepared  to  pay  at  once. 
And,  in  my  opinion,  in  the  case  here,  it  became  the  duty  of 
Mr.  Budgett  to  take  active  measures  immediately  after  the  ex- 
piration of  the  five  years — that  is  immediately  the  legacy  became 
payable  and  immediately  the  debt  became  payable. 

We  must  therefore  consider  what  he  did.    The  five  years 

(1)  2  B.  &  Ad.  426. 
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expired  in  the  beginning  of  December,  1874.  I  do  not  suggest 
that  during  the  remainder  of  that  month  of  December  he  should 
have  taken  any  legal  proceedings.  That  would  hardly  be  ex- 
pected, but  what  in  my  opinion  he  ought  to  have  done,  if  not  in 
December,  1874,  early  in  the  year  1875,  was  to  have  demanded 
payment,  and  if  payment  was  not  made,  then  he  ought  to  have 
taken  effectual  proceedings  in  order  to  recover  payment  both  of 
the  legacy  and  of  the  debt.  I  do  not  say  it  was  his  duty  to 
recover  them,  because  that  assumes  that  he  could  have  done  so : 
but  in  my  opinion  it  was  his  duty  to  demand  payment  of  them, 
and  to  take  effectual  proceedings  for  the  purpose  of  recovering 
them. 

Now,  what  did  he  do  ?  On  the  12th  of  December,  1874, 
Mr.  Billing,  who  was  anxious,  subject  to  what  I  shall  hereafter 
mention,  to  recover  payment  of  the  sum  settled  on  his  wife  and 
children,  wrote  to  him  urging  him  to  see  about  getting  payment 
of  these  sums  of  money.    That  was  on  the  12th  of  December, 

1874,  and  he  did  nothing  as  far  as  one  can  see — nothing  in  the 
way  of  taking  any  proceedings  at  all,  till  some  time  in  March, 

1875.  On  the  18th  of  March,  1875,  he  had  an  interview  with 
Mr.  Alexander  Brogden,  who  was  the  eldest  son,  and  was  the  senior 
surviving  partner  in  the  firm,  and  who  apparently  had  the  com- 
mand which  his  position  gave  him.  Then  there  is  a  letter  from 
Mr.  Holmes,  who  was  consulted  by  the  Defendant,  the  Appellant 
here,  which  throws  a  light  on  the  steps  which  he  then  took. 
Mr.  Holmes,  of  Messrs.  Ingle,  Cooper,  &  Holmes,  writes  a  letter  on 
the  18th  of  March,  1875,  to  Mr.  Alexander  Brogden,  he  says  this  : — 
[His  Lordship  read  the  letter  and  proceeded.]  In  my  opinion 
this  points  to  what  was  the  great  blot  in  the  proceedings  taken 
by  Mr.  Budgett.  He  did  not  say  "  you  must  pay."  He  was  willing 
to  enter  into  negotiations  for  the  purpose  of  getting  security. 
And  what  seems  to  have  been  proposed — we  have  not  got  very 
satisfactory  evidence  as  to  what  took  place  at  the  interview — was 
that  they  should  have  a  charge  upon  certain  shares  in  order  to 
secure  the  money.  I  gather  from  that  letter  that  he  did  not 
direct  Mr.  Holmes  to  demand  the  payment :  he  did  not  say  "  do 
not  make  any  doubt  about  it:  have  payment.  If  you  cannot 
have  payment,  then  let  the  partners  see  that  I  am  determined. 
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as  being  the  only  independent  trustee,  to  do  my  duty,  and  to 
enforce  payment  from  them  by  such  means  as  are  open  to  me." 

Then  we  come  to  two  other  letters,  which  are  the  only  other  ones 
I  shall  read,  namely,  those  from  Mr.  Budgett  to  Mrs.  Billing  of  the 
27th  of  May,  1875,  and  from  Mr.  Budgett  to  his  solicitors  of  the 
29th  of  June,  1875 : — [His  Lordship  read  portions  of  these  letters.] 
I  do  not  at  all  say  that  I  have  any  suspicion  that  Mr.  Budgett 
acted  from  any  self-interested  motives,  I  think  it  was  suggested 
that  his  wife  had  a  legacy  left  to  her,  and  her  interests  were  looked 
after  better  than  Mrs.  Billing's  interests.  I  have  no  such  sus- 
picion. What  I  think  is  this  :  it  was  natural  that  he  should  be 
unwilling  to  take  any  active  proceedings  against  his  brother-in- 
law  ;  he  trusted  him  in  the  belief  that  this  firm,  which  then  stood 
in  good  credit,  was  a  perfectly  solvent  firm,  and  that  the  money 
was  safe ;  and  that  being  so  he  did  not  take  those  proceedings 
which  he  ought  to  have  taken  to  make  them  understand  that  it 
was  his  duty  to  obtain  payment,  and  that  he  must  obtain  pay- 
ment from  them.  He  did  not  take  that  course,  and  he  takes  the 
risk  of  whatever  the  consequences  may  be. 

To  proceed  with  the  story.  In  October,  1875,  proceedings 
were  taken,  but  they  were  not  taken  by  him.  They  were  taken 
by  his  brother,  who  was  a  trustee  for  Mrs.  Budgett.  As  I  say, 
I  do  not  at  all  suggest  that  that  was  done  to  get  her  any  benefit 
rather  than  Mrs.  Billing,  but  that  left  the  control  of  the  proceed- 
ings not  in  Mr.  Budgett' s  hands,  and  when  a  settlement  was  made 
in  March  of  the  following  year,  it  was  a  settlement  only  to  give 
security  for  the  legacy  and  the  debt  which  was  due  to  his  brother^ 
the  trustee  for  his  wife. 

Then,  again  in  May,  1876,  he  does  take  proceedings,  and  does 
not  get  any  security  which  can  excuse  him  for  the  loss  of  the 
money,  because  he  took  in  September,  1876,  the  security  of  a 
leasehold  colliery,  and  although  it  is  possible  that  if  he  had  at 
once  realized  that  security  in  the  then  state  of  the  market  he 
might  have  got  money  enough  to  pay  everything  of  which  he 
was  trustee,  yet  it  was  a  leasehold  colliery;  coals  went  down; 
there  was  a  difficulty  about  the  rent ;  the  landlord  took  proceed- 
ings ;  there  had  to  be  a  large  sum  paid  in  order  to  get  that 
colliery  ;  and  when  it  was  realized  it  realized  a  sum  insufficient 
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to  provide  for  the  payment  of  these  sums  for  which  Mr.  Budgett  ^* 

was  trustee.    That  being  so  it  is  said  that  a  trustee  who  is  acting 

as  he  was,  and  not  without  consulting  his  solicitor,  has  never      In  re 

been  held  liable  for  what  must  be  considered  as  an  error  of  billing* 

ludffment. 

In  my  opinion  that  is  not  the  true  way  to  state  the  case.  If   

he  had  determined  to  get  payment  for  this — if  he  had  applied  — 1- 
for  payment  in  such  a  way  as  to  shew  that  he  meant  to  have  it, 
and  had  consulted  solicitors  as  to  the  best  mode  of  proceeding, 
that  might  have  been  an  error  of  judgment.  But  the  conclusion 
to  which  I  come,  having  regard  to  those  letters,  is  this,  that  he 
did  not  do  his  duty  in  requiring  payment — demanding  it,  and 
taking  what  he  was  advised  were  the  best  means  of  enforcing 
payment  at  least  till  the  period  of  October,  1876 — a  late  period, 
when  we  consider  the  state  of  the  market  as  regards  coal  and 
iron.  In  regard  to  that  the  evidence  is  this  ;  that  in  1874  coal 
was  in  a  very  good  state,  collieries  were  very  valuable  property. 
But,  although  they  were  good  in  1875,  and  not  quite  so  good  in 
1876,  both  coal  and  iron  then  went  rapidly  down ;  and  although 
in  1874  and  1875  there  was  a  good  state  of  coal  and  iron,  un- 
happily at  a  later  period  that  was  not  the  case. 

That  decides  the  first  question,  with  regard  to  which  the  rule 
is  well  laid  down  by  Lord  Cottenham  in  the  case  of  Clough  v. 
Bond  (1),  that  where  a  trustee  does  not  do  that  which  it  is  his 
duty  to  do,  prima  facie  he  is  answerable  for  any  loss  occasioned 
thereby. 

Then  comes  this  question,  if  any  loss  is  occasioned,  on  whom 
does  it  lie  to  shew  whether  any  good  would  have  resulted  if  the 
trustee  had  taken  proceedings  ?  Is  that  for  the  cestuis  que  trust, 
who  are  seeking  to  make  Mr.  Budgett  liable,  or  is  it  for  Mr.  Budgett 
to  shew  that  no  good  would  have  resulted  ?  Is  it  for  the  cestuis 
que  trust  to  shew  that  he  could  have  got  the  money,  or  for  Mr. 
Budgett  to  shew  that  he  could  not  have  got  it  if  he  had  taken 
such  proceedings  as  it  was  his  duty  to  take  ? 

In  my  opinion  it  is  not  for  the  cestuis  que  trust  seeking  to  make 
the  trustee  liable,  to  shew  that  if  he  had  done  his  duty  he  would 
have  got  the  money  for  which  they  are  seeking  to  make  him 
(1)  3  My.  &  Or.  490,  496. 
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answerable.  It  is  the  trustee  wlio  is  seeking  to  excuse  himself 
for  the  consequences  of  his  breach  of  duty.  It  was  his  duty  to 
take  active  proceedings  if  necessary  earlier — to  take  active  pro- 
ceedings by  way  of  action  at  law,  if  necessary  ;  and  if  the  trustee 
is  to  excuse  himself,  it  is  for  him  to  shew  that  if  he  had  taken 
proceedings  no  good  would  have  resulted  from  it.  Once  shew 
that  he  has  neglected  his  duty  and  prima  facie  he  is  answerable 
for  all  the  consequences  of  that  neglect ;  and  in  this  case  the 
result  has  been  that  only  a  very  small  sum  could  be  recovered 
from  the  security  which  he  took  in  the  year  1876.  That  being 
so,  has  the  trustee  made  out  that  if  he  had  taken  proceedings 
against  the  executors — against  those  who  were  carrying  on  the- 
business,  he  would  not  have  got  any  good  from  it  ?  In  my  opinion 
he  has  not  made  that  out,  and  my  reason  for  thinking  so  is  this — 
that  at  the  time  of  the  expiration  of  the  five  years,  and  certainly 
during  the  early  part  of  the  year  1875 — probably  up  to  the 
autumn  of  that  year,  the  firm  of  Brogden  &  Sons  was  in  very 
good  credit.  Immediately  before  the  expiration  of  the  five  years, 
as  I  say,  coal  and  iron  had  both  been,  as  regards  vendors,  in 
a  very  satisfactory  state.  Coal  was  at  an  extraordinarily  high 
price,  and  iron  was  good  in  the  market. 

Then  there  was  this  to  be  said,  not  only  were  the  firm  in  good 
credit,  but  the  partners  were  actually  during  those  years  which 
immediately  followed  December  1874,  drawing  out  very  large 
sums.  We  have  the  sums  mentioned.  I  think  Alexander  drew 
out  £26,000 ;  the  other  partners  did  not  draw  out  so  much,  but 
they  drew  out  very  large  sums.  They  had  large  credits  at  their 
bankers,  and  although  undoubtedly  they  did  owe  money  to  their 
bankers,  their  drawing  account  stood  in  such  a  state  that  they 
had  considerable  sums  which  they  could  call  out.  And,  not  only 
this,  they' had  securities  which  they  could  have  dealt  with  and 
which  could  have  been  profitably  dealt  with  at  that  time. 

His  Lordship  then  referred  at  some  length  to  the  evidence  on 
the  position  and  solvency  of  the  firm,  and  continued  : — 

Then  there  is  another  matter  which  one  must  deal  with.  The 
£7250  was  the  legacy,  and  the  £10,000  the  debt.  It  was  con- 
tended by  Sir  Horace  Bavey,  that  if  he  had  recovered  the  £7250^ 
the  legacy,  that  could  have  been  recovered  back  by  various 


VOL.  XXXVIII.]  CHANCEKY  DIVISION. 


669 


persons  who,  interested  in  various  trust  funds,  were  creditors 
of  the  testator  himself,  and  that  therefore  it  would  be  wrong, 
by  holding  Mr.  Budgett  liable,  to  give  Mrs.  Billing  and  her 
children  a  better  position  than  that  of  the  creditors,  because 
if  the  trustee  had  got  it  from  the  executors  of  the  testator  it 
could  have  been  recovered  by  the  creditors.  Of  course  there 
are  a  good  many  matters  to  be  considered  there.  The  executors 
had  undoubtedly  admitted  assets.  They  had  been  for  a  long 
series  of  years  paying  interest  to  the  legatees  in  respect  of  the 
debt.  They  had  paid  £5000  to  the  testator's  widow,  although 
that  apparently  had  been  lent  back  to  them  and  remained  in 
their  hands.  But  they  had  admitted  assets.  It  cannot  be  con- 
tended that,  with  the  knowledge  they  must  have  possessed  of  the 
testator's  affairs,  the  payment  of  the  interest  by  them  during 
these  five  years,  which  they  paid  in  order  to  prevent  the  money 
being  called  for  at  once,  was  not  an  admission  of  assets. 

Then  a  question  has  been  raised  as  to  whether  if  the  legatee 
got  payment  on  an  admission  of  assets  and  he  got  judgment 
de  bonis  propriis  of  the  executors  that  could  be  recovered  by  a 
creditor  in  consequence  of  there  being  assets.  If  that  were 
really  out  of  the  property  of  the  executor,  and  not  out  of  the 
goods  of  the  testator,  I  do  not  see  how  any  creditor  could  have- 
recalled  that,  because  the  right  of  a  creditor  is  to  follow  the^ 
assets,  and  it  is  only  on  that  footing  that  he  gets  payment  of  a 
legacy  or  calls  back  a  legacy  that  has  been  paid  when  the  assats 
were  insufficient. 

There  has  been  a  serious  question  on  whom  the  burden  lay  of 
proving  that  the  legacy  so  obtained  from  the  executors  was  a 
payment  out  of  the  assets  of  the  testator  or  out  of  the  property 
of  the  executor  himself.  But  that  is  not  the  only  question.  We 
must  not  only  be  satisfied  that  as  a  matter  of  law  under  these 
circumstances  a  legacy  paid  could  be  recovered,  but  we  must  also 
be  satisfied  that  if  payment  of  this  £7250  had  been  made,  the 
creditors  would  have  taken  proceedings  to  get  back  the  sum 
which  had  been  so  paid.  There  were  creditors,  no  doubt,  in 
respect  of  trust  funds  to  a  very  large  amount,  but  the  matter 
was  not  in  any  way  entered  into  at  the  trial  of  this  action  for 
the  purpose  of  shewing  that  these  were  really  to  be  considered 
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as  creditors  of  the  testator,  nor  to  shew  that  there  had  been  no 
dealings  with  the  other  partners  so  as  to  exonerate  the  testator's 
estate  and  hold  the  other  partners — the  executors  here — per- 
sonally liable  in  exoneration  of  the  testator's  estate.  And  we 
find  in  fact  that  although  those  creditors  were  not  paid  in  full, 
although  there  was  a  transaction  between  them  and  the  partners 
in  which  they  released  them  (apparently  treating  them  as  their 
only  debtors) — yet  no  proceedings  have  ever  been  taken  for  the 
purpose  of  recovering  any  of  the  sums  which  had  been  paid  by 
the  executors  to  those  who  were  interested  under  the  testator's 
will,  nor  anything  done  by  those  creditors  to  indicate  an  inten- 
tion or  a  wish  on  their  part  to  take  such  proceedings  to  recover 
from  any  person  who  took  by  bounty  from  the  testator  any  sum 
of  money  because  they  were  creditors. 

In  my  opinion,  therefore,  that  contention  fails  as  regards  the 
legacy,  and  we  must  deal  with  the  legacy  on  the  same  footing  as 
the  debt  which  was  secured  by  the  covenant  of  the  testator. 

I  have  therefore  come  to  the  conclusion  that  the  decision  of 
Mr.  J ustice  North  must  be  affirmed.  It  is  an  unfortunate  position 
no  doubt  for  Mr.  Budgett,  and  I  quite  think  that  he  believed  that 
the  firm  were  perfectly  solvent,  and  that  he  was  incurring  no 
dsk  in  letting  the  money  remain  with  them.  He  ought  not  to 
have  trusted  them ;  as  he  did  that  and  his  expectations  and  those 
of  the  family  have  turned  out  to  be  wrong,  and  he  has  not  shewn 
that  no  good  would  have  resulted  from  his  performing  his  duty 
by  pressing  for  payment,  and  if  necessary  by  taking  proceedings 
to  enforce  payment,  he  must  be  held  liable. 


Fey,  L.J.  :— 

We  have  not  in  this  case  to  consider  whether  Mr.  Budgett 
throughout  acted  for  what  he  thought  the  best ;  nor  whether  he 
did  as  much  for  Mrs.  Billing  and  her  family  as  he  did  for  his  own 
wife  and  his  family  ;  nor  whether  he  behaved  with  kindness  to 
the  Brogden  family  after  they  were  involved  in  the  difficulties  of 
which  we  have  heard  so  much  in  the  course  of  this  discussion. 
But  we  have  to  consider  two  specific  questions :  Did  he  perform 
with  due  diligence  the  specific  duty  which  he  had  undertaken  to 
do  by  becoming  the  trustee  of  Mrs.  Billing's  marriage  settlement, 
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and  by  becoming  a  trustee  of  the  legacy  given  to  her  by  her  C.A. 
father's  will?  and,  Is  it  shewn  that  if  he  had  performed  that  1888 
•duty,  no  good  result  would  have  followed  to  the  cestuis  que  trust  ? 
Those  appear  to  me  to  be  the  two  questions  which  we  have  to 
•decide  in  this  case. 

It  has  already  been  pointed  out  by  the  Lord  Justice  Cotton  that 
both  the  sums  of  money  in  question,  amounting  to  £17,250,  Fry^.j. 
became  payable  on  the  9th  of  December  1874,  and  that  for  five 
years  before  that  date  it  had  been  known  that  at  that  date  those 
«ums  would  become  payable.  It  was  further  known  to  Mr.  Budgett 
that  he  was  joined  in  these  trusts  with  two  gentlemen,  both  of 
whom  had  adverse  interests.  Whilst  it  was  the  duty  of  the  trustee 
to  demand  payment,  it  was  probably  the  interest  of  Messrs. 
Brogden,  who  were  his  co-trustees,  to  delay  the  payment.  There- 
fore, it  appears  to  me,  looking  at  all  the  circumstances  of  the  case, 
that  the  duty  of  the  trustee  to  exercise  activity  and  diligence  in 
getting  in  the  trust  fund  was  more  than  usually  clear  on  that 
9th  of  December,  1874. 

It  is  not  in  the  least  like  the  case  of  a  fund  which  becomes 
payable  on  the  death  of  a  father  where  it  is  obvious  that  the 
breaking-up  of  a  family,  and  the  sentiments  and  the  feelings 
which  are  invoked  by  such  an  event,  may  well  account  for  some 
delay ;  but  here  Mr.  Brogden  had  been  dead  for  five  years  before 
the  legacy  became  payable,  and  all  persons  concerned  knew  that 
it  had  become  payable  on  that  date. 

It  has  been  urged  upon  us  that  if  a  trustee  does  as  much 
for  his  cestui  que  trust  as  he  does  for  himself,  he  has  performed 
his  duty.  I  cannot  accept  for  one  moment  that  view  of  the 
duty  of  trustees.  A  trustee  undoubtedly  has  a  discretion  as  to 
the  mode  and  manner,  and  very  often  as  to  the  time  in  which  and 
at  which  he  shall  carry  his  duty  into  effect.  But  his  discretion 
is  never  an  absolute  one ;  it  is  always  limited  by  the  duty — the 
dominant  duty,  the  guiding  duty — of  recovering,  securing,  and 
duly  applying  the  trust  fund.  And  no  trustee  can  claim  any 
right  of  discretion  which  does  not  agree  with  that  paramount 
obligation.  Mr.  Budgett  appears  not  to  have  seen  clearly  the 
duty  which  he  had  assumed,  and  instead  of  endeavouring  to 
perform  the  duty,  he  endeavoured  to  arrive  at  some  settlement 
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with  Messrs.  Brogden  which  would  save  them  from  the  obliga- 
tion to  pay  the  money,  and  which  I  have  no  doubt  Mr.  Budgett 
thought  was  a  more  desirable  arrangement  for  Mrs.  Billing  and 
her  family  than  the  actual  receipt  of  the  money  and  the  invest- 
ment in  some  security  which  would  bring  in  a  lower  rate  of 
interest  than  Messrs.  Brogden  were  willing  to  pay. 

It  has  been  urged  upon  us  that  Mr.  Budgett  early,  or  without 
great  delay,  consulted  a  firm  of  skilful  and  experienced  solicitors, 
and  that  is  perfectly  true.  But  the  instructions  he  gave  to  them 
were  not  to  get  the  money,  but  to  make  such  an  arrangement  as 
should  be  acceptable  to  Messrs.  Brogden.  There  again  it  appears 
to  me  that  Mr.  Budgett  was  entirely  forgetful  of  the  paramount 
duty  under  which  he  ought  to  have  acted  at  the  time. 

I  do  not  follow  the  history  of  this  case,  because  it  has  been 
already  stated  with  sufficient  fulness  by  Lord  Justice  Cotton. 
The  dates  which  are  the  important  ones  are  shortly  these. 
Although  Mr.  Billing  immediately  after  the  9th  of  December 
1874  urges  activity  on  Mr.  Budgett y  he  does  nothing  until  March 
1875,  and  even  then  he  does  nothing  effective.  When  pro- 
ceedings are  commenced  they  are  not  commenced  by  Mr.  Budgett 
himself,  but  by  his  brother.  When  those  proceedings  are  ended 
by  a  compromise,  the  claim  of  Mrs.  Billing  is  left  out  of  the  com- 
promise, and  it  is  not  until  May  1876,  that  Mr.  Budgett  begins 
legal  proceedings  against  Messrs.  Brogden,  and  I  think  even 
then  without  the  real  intention  speedily  to  recover  the  money. 
They  were  settled  in  September  1876  by  an  unfortunate  com- 
promise in  which  Mr.  Budgett  took  security  for  the  property. 

That  is  the  short  history  of  the  case.  In  that  short  history 
Mr.  Budgett  has  not,  as  it  appears  to  me,  shewn  diligence  in  the 
duty  he  assumed. 

But  then  it  is  said  by  Mr.  Budgett  that  no  loss  has  accrued  to 
the  cestuis  que  trust  by  reason  of  his  want  of  diligence: — he 
says  that  if  he  had  been  diligent,  no  greater  good  would  have 
come  to  the  Billing  family  than  has  come  to  them.  In  my  judg- 
ment, the  burden  of  sustaining  any  such  argument  as  that  rests 
distinctly  upon  the  trustee  who  sets  it  up.  When  the  cestui  que 
trust  has  shewn  that  the  trustee  has  made  default  in  the  perform- 
ance of  his  duty,  and  when  the  money  which  was  the  subject  of  the 
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trust  is  not  forthcoming,  the  cestui  que  trust  has  made  out,  in  my      c.  A. 
judgment,  a  prima  facie  case  of  liability  upon  the  trustee,  and  if  1888 
the  trustee  desire  to  repel  that  by  saying  that  if  he  had  done  "^^^ 
his  duty  no  good  would  have  flowed  from  it,  the  burden  of  sus-  Brogden, 
taining  that  argument  is  plainly  upon  the  trustee.     Has  Mr.  Billing 
Budgett  shewn  that,  if  he  had  used  due  diligence  at  or  imme-  Brogden, 
diately  after  December  1874,  he  could  not  have  done  that  which     Fry,  l.j. 
it  was  his  duty  to  do,  "namely,  recover  the  cash  from  the  persons 
who  were  liable  to  pay  it  ?    In  my  judgment  he  has  not  proved 
that.    On  the  contrary,  the  conclusion  at  which  I  arrive  is  this : 
that  if  he  had  once  made  Alexander  Brogden  believe  that  he 
meant  to  have  the  money,  the  money  he  would  have  had  without 
undue  delay. 

[His  Lordship  then  referred  to  the  facts  in  support  of  the  con- 
clusion to  which  he  had  arrived,  and  continued : — ] 

But,  then,  another  objection  has  been  started  which  relates 
only  to  the  legacy,  and  not  to  the  sum  of  £10,000  under  the 
covenant.  It  is  said  that  if  Mr.  Budgett  had  sued  for  these 
moneys,  and  had  recovered  them,  the  large  creditors  of  the  firm 
would  have  taken  proceedings  to  recover  back  from  the  legatees 
the  sums  paid.  That  is  an  experiment  which  Mr.  Budgett  might 
very  well  have  tried.  But  instead  of  trying  the  experiment,  and 
getting  the  money,  and  seeing  whether  it  would  have  been  got 
back,  he  asks  us  to  conclude  that  it  would  have  been  got  back. 
In  the  first  place  there  arises  the  legal  inquiry,  upon  which  I  do 
not  intend  to  express  any  concluded  opinion.  It  is  this :  the 
executors  had  undoubtedly  admitted  assets.  In  all  probability 
they  would  have  admitted  assets  in  the  action  brought  by  Mr. 
Budgett  against  them  before  the  judgment.  If  there  had  been 
a  judgment  de  bonis  lorojpriis  for  the  recovery  of  the  money  from 
the  executors,  could  a  legacy  so  paid  have  been  recovered  back 
by  the  creditors  of  the  testator  ?  The  inclination  of  my  mind 
is  strong  to  think  that  the  inquiry  in  every  case  must  be,  Was 
the  money  so  paid  part  of  the  assets  of  the  testator  ?  If  it  was, 
it  can  be  recovered  by  the  creditors ;  if  it  was  not,  it  cannot  be 
so  recovered. 

But  I  repeat  that  I  do  not  found  my  decision  upon  the  legal 
point,  because  we  have  to  consider  whether  Mr.  Budgett  has  in 
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In  re 
Brogden. 

Billing 

V. 

Brogden. 

Fry,  L.J. 


point  of  fact  shewn  us  that  in  all  reasonable  probability  an 
attempt  would  have  been  made  to  recover  back  the  legacy  if  it 
had  been  paid. 

[His  Lordship  then  referred  to  some  of  the  facts  in  evidence^ 
and  continued : — ] 

This  is,  to  my  mind,  cogent  evidence  to  shew  that  the  credi- 
tors were  not  active  in  insisting  upon  their  debts  as  against  the 
legatees :  and  I  think,  therefore,  that  Mr.  Budgett  has  failed  in 
proving  that,  if  he  had  recovered  the  legacy  from  the  execu- 
tors, it  would  have  been  demanded  back  from  him  by  the  trust 
creditors. 

My  conclusion  is  that  Mr.  Justice  North  was  perfectly  right, 
and  that  this  appeal  fails. 

Lopes,  L.J. : — 

The  object  of  this  suit  is  to  impose  liability  on  a  trustee. 
Breach  of  trust  is  alleged,  but  it  is  free  from  any  suggestion  of 
dishonesty  or  bad  faith.  I  do  not  propose  to  deal  with  the  facts 
of  the  case,  which  have  been  already  fully  disposed  of  by  my 
Lord.  I  shall  be  satisfied  by  stating  shortly  what  I  believe  to 
be  the  law  which  applies  to  a  trustee  circumstanced  as  the  Defen- 
dant, Mr.  Budgett,  was  in  regard  to  these  cestuis  que  trust,  I 
mean  a  trustee  whose  duty  it  was  to  obtain  payment  of  trust 
moneys  at  a  specified  time.  Such  a  trustee,  in  my  opinion,  is- 
bound  at  the  expiration  of  a  specified  time  to  demand  payment 
of  the  trust  moneys,  and  if  that  demand  is  not  complied  with 
within  a  reasonable  time  to  take  active  measures  to  enforce  its 
payment,  and  if  necessary,  to  institute  legal  proceedings.  I  know 
of  nothing  which  would  excuse  the  neglect  of  such  action  on  the 
part  of  a, trustee,  unless  it  be  a  well-founded  belief  that  such 
action  on  his  part  would  result  in  failure  and  be  fruitless,  the 
burden  of  proving  the  grounds  of  such  well-founded  belief  lying 
on  the  trustee  setting  it  up  in  his  own  exoneration.  No  con- 
sideration of  delicacy,  and  no  regard  for  the  feelings  of  relatives 
or  friends,  will  exonerate  him  from  taking  the  course  I  have 
indicated. 

Applying  those  principles  to  the  present  case,  I  come  to  the 
conclusion  that  Mr.  Budgett  committed  a  breach  of  duty  in  not 
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taking  more  active  and  strenuous  measures  than  he  did  to  obtain      C.  A. 
payment  of  the  trust  funds  in  question.    Fearful  of  the  disrup-  1888 
tion  of  family  relations,  he  seems  to  have  been  naturally  unwilling  ^^^e 
to  incur  the  odium  which  would  attach  to  that  firm  and  deter-  Brogden. 
mined  course  which  he  ought  to  have  adopted.    It  is  said  that  ^^^^^^ 
he  was  actuated  by  a  feeling  that  enforcing  payment  of  the  ^^^ogdest. 
moneys  of  which  he  was  a  trustee  would  bring  about  a  failure  of  Lopes, 
the  firm  and  cause  the  interposition  of  other  creditors,  whose 
claims,  conjointly  with  his  own,  would  lead  to  the  bankruptcy  of 
the  Brogdens, 

I  have  arrived  at  this  conclusion.  The  state  of  the  business  in 
1875 ;  the  large  sums  received  by  the  firm  and  paid  out  by  the 
firm  at  that  time,  together  with  other  matters  which  have  been 
alluded  to,  lead  me  to  think  that  if  proper  pressure  had  been 
brought  to  bear  at  that  time  the  trust  moneys  w^ould  have  been 
paid  to  Mr.  Budgett 

A  distinction  was  made  between  the  debt — I  mean  the  moneys 
due  under  the  covenant — and  the  legacy.  It  is  said  that  if  the 
legacy  had  been  paid,  the  creditors  might  have  compelled  the 
legatee  to  refund.  I  think  it  is  unnecessary  to  consider  the 
difficult  questions  of  law  which  have  been  argued  upon  this 
subject.  I  can  find  no  evidence  in  the  case  which  would  jiistify 
me  in  coming  to  the  conclusion  that,  if  the  legacy  in  question 
had  been  paid,  any  attempt  to  obtain  the  refunding  of  the  legacy 
in  question  would  ever  have  been  made. 

I  am  reluctantly,  therefore — I  say  reluctantly,  because  I  believe 
that  Mr.  Budgett  acted  throughout  in  good  faith  and  honesty — 
compelled  to  hold  that  the  decision  of  Mr.  Justice  North  ought 
to  be  affirmed,  and  that  Mr.  Budgett  must  be  held  liable. 

Solicitors  for  the  Plaintiffs :  /.  Parker  Dixon,  agent  for  Need- 
ham,  Parkinson,  and  Slack,  Manchester, 

Solicitors  for  the  Defendant :  Ingle,  Cooper,  &  Holmes. 


M.  W. 
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C.A.  In  re  EAST  AND  WEST  INDIA  DOCK  COMPANY. 

1888  Ba'dway  Company — Bailway  ancillary  to  Dock — Railway  Companies  Act,  1867 
CHITTY,  J.         (^30  (fe  31  Vict.  c.  127),  ss.  3,  4  {Revised  Ed.  Statutes,  vol.  xv.,  p.  598]— 

"  Constituted  hy  Act  of  Parliament  for  the  purpose  of  making  a  railway.'''' 


March  12. 

C.  A. 

May  9. 


A  company  formed  by  Act  of  Parliament  for  the  purpose  of  making 
a  dock,  was  afterwards  authorized,  by  an  Act  of  Parliament  obtained  by  a 
railway  company,  to  make  a  short  piece  of  railway  over  its  own  land  con- 
nected with  the  line  of  the  railway  company,  and  to  work  it  for  through 
traffic : — 

Held,  by  Chitty,  J.,  and  on  appeal,  by  Cotton  and  Fry,  L.JJ.  {Lopes, 
L.J.,  doubting),  that  the  dock  company  was  a  company  "  constituted 
by  Act  of  Parliament  for  the  purpose  of  making  a  railway,"  and  so  was  a 
railway  company  within  the  meaning  of  the  Railway  Companies  Act, 
1867,  and  that  a  receiver  and  manager  could  therefore  be  appointed  on  the 
application  of  a  judgment  creditor  : 

Held,  also,  that  the  receiver  and  manager  must  be  appointed  of  the 
whole  undertaking  of  the  company,  and  not  merely  of  the  railway  belong- 
ing to  it. 

The  East  and  West  India  Dock  Company,  hereinafter  called  the 
Dock  Company,  was  formed  by  the  Act  1  Vict.  c.  ix.,  which  con- 
solidated the  West  India  Dock  Company  and  the  East  India  Dock 
Company.  There  was  nothing  in  this  Act  or  in  any  of  the  prior 
Acts  relating  to  either  company  which  was  contended  to  authorize 
their  acting  otherwise  than  as  a  dock  company. 

In  1 865,  the  London  and  Blackwall  Railway  Company  were  pro- 
moting a  bill  to  authorize  the  construction  by  them  of  several 
lines  of  railway,  two  of  which,  Nos.  1  and  4,  would  interfere  with 
the  property  of  the  Dock  Company,  and  the  Dock  Company  there- 
fore opposed  the  bill.  Ultimately  an  agreement  of  the  25th  of 
March,  1865,  was  come  to  between  the  companies,  by  which  the 
Bailway  Company  was  to  abandon  line  1,  and  the  Dock  Company 
to  give  up  its  opposition  to  line  4.  The  agreement  provided  that 
"  so  much  of  the  said  line  of  Kail  way  No.  4  as  passes  through  any 
of  the  lands  of  the  Dock  Company  shall  be  so  made  and  laid 
out  by  the  Dock  Company  as  to  suit  the  convenience  and  require- 
ments of  the  Dock  Company,  and  it  shall  not  in  any  respect 
be  necessary  for  the  said  Dock  Company  or  their  engineer  to 
adhere  to  the  course  or  direction,  or  adopt  the  gradients  or  curves. 
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or  other  engineering  details  of  line  No.  4  as  laid  down  in  the      C.  A. 

deposited  plans,  so  that  the  course  or  direction  of  the  line  be  not  1888 

taken  beyond  the  limits  of  deviation  shewn  on  the  deposited  ^J^^ 

plans,  and  that  the  gradients  or  curves  be  not  altered  in  contra-  ^.^-^^j^ 

vention  of  the  provisions  of  the  Bailways  Clauses  Consolidation  Dock 

Company. 

Act,  1845.    The  JDoch  Company  shall,  on  receiving  three  months'   " 

notice  from  the  Railway  Company,  at  their  own  cost,  proceed 
to  make  so  much  of  the  said  line  as  passes  through  any  of  their 
lands  or  property,  such  work  to  be  executed  under  the  inspection 
of  the  engineer  of  the  Railway  Company,  and  to  be  completed 
within  a  reasonable  period,  not  less  than  twelve  months  from  the 
date  of  the  receipt  of  the  said  notice.  So  much  of  the  said  line 
when  made  shall  remain  the  absolute  property  of  the  Dock  Com- 
pany, subject  to  such  rights  of  user  by  the  Bailway  Company  as 
hereinafter  provided.  The  Bailway  Company  shall  not  at  any 
time  work,  or  suffer  others  to  work,  so  much  of  the  said  line  as 
passes  through  the  lands  or  property  of  the  said  Dock  Company, 
by  locomotive  power.  The  management  of  the  said  line,  so  far 
as  affects  the  working  thereof,  shall,  if  worked  by  the  Bailway 
Company,  in  all  respects  be  subject  to  the  control  of  the  Dock 
Company,  who  shall  also  regulate  the  number,  the  times  of 
passage,  and  the  speed  of  the  trains,  it  being  hereby  understood 
and  expressed  to  be  the  intention  of  both  the  parties  hereto  that 
the  Dock  Company,  and  its  business,  interests,  and  requirements, 
shall  first  be  considered,  and  subject  thereto  that  all  reasonable 
facilities  shall  be  given  to  the  Bailway  Company,  The  Dock  Com- 
pany shall,  at  their  option,  if  they  think  fit,  have  the  management 
of  and  work  so  much  of  the  said  line  of  railway  as  passes  through 
or  over  their  lands  or  property."  The  agreement  then  provided 
as  to  the  payment  of  rent  by  the  Bailivay  Company,  and,  in  the 
event  of  the  Dock  Company  working  so  much  of  the  line  as  passed 
over  their  property,  then  of  a  further  sum  for  costs  and  charges. 

The  opposition  of  the  Dock  Company  was  withdrawn,  and  the 
London,  Blackwall,  and  Millwall  Extension  Bailway  Act,  1865,  was 
passed,  whereby,  after  reciting,  among  other  things,  that  the  con- 
struction of  railways  in  the  parishes  therein  mentioned  in  con- 
nection with  the  London  and  Blackwall  Bailway  Company  would 
be  attended  with  local  and  public  advantage,  and  that  it  was 
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C.  A.      expedient  that  such  powers  of  agreement  as  were  in  the  Act 
1888       expressed  "  should  be  conferred  on  the  company  and  the  several 
In  re      Companies  respectively  hereinafter  mentioned ;  but  the  purposes 
'V^s?India  aforesaid  cannot  be  effected  without  the  authority  of  Parlia- 
OompSy  "  powers  were  given  to  the  Bailway  Company  to  make  a 
  railway  to  be  called  the  London,  Blachwall,  and  Millwall  Exten- 
sion Bailway,   By  sect.  59  it  was  enacted  that  "  the  company  and 
the  East  and  West  India  Dock  Company  and  the  Millwall  Canal 
Company  respectively,  may  enter  into  and  carry  into  effect  agree- 
ments for  all  or  any  of  the  following  purposes  (that  is  to  say),  the 
construction  of  the  extension  railway  in  or  through  the  property 
of  the  said  Dock  Company  or  Canal  Company,  or  over  or  across  the 
the  locks,  cuts,  channels,  yards,  and  premises  of  the  Dock  Company 
and  the  Canal  Company  respectively — the  use  and  working  of 
the  extension  railway  in  or  through  the  premises  of  the  Dock 
Company  and  the  Canal  Company  respectively —  .  .        Sect.  60. 
"  The  articles  of  agreement  made  between  the  company  and  the 
East  and  West  India  Dock  Company,  dated  the  25th  of  March, 
1865,  a  copy  whereof  is  set  forth  in  the  schedule  to  this  Act, 
are  hereby  confirmed,  but  may  be  altered  or  modified  as  those 
companies  mutually  agree,  and  the  powers  of  this  Act,  so  far  as  it 
affects  the  docks  and  property  of  the  East  and  West  India  Dock 
Company,  shall  be  subject  to  and  shall  be  exercised  only  in 
accordance  with  the  articles  of  agreement  from  time  to  time 
in  force  between  the  two  companies." 

By  an  Act  of  the  same  session  the  London  and  Blackwall  Bail- 
miy  Company  were  authorized  to  let  their  undertaking  to  the 
Great  Eastern  Bailway  Company,  and  a  lease  was  afterwards 
granted. 

By  the  London,  Blackwall,  and  Millwall  Extension  Bailivay  Act, 
1868,  the' time  allowed  for  completion  of  the  railway  was  ex- 
tended, and  powers  were  given  to  the  company  and  the  Great 
Eastern  Bailway  Company  conjointly  to  make  with  the  Dock 
Company  and  Canal  Company  any  such  alterations  in  the  subsist- 
ing agreements  and  other  arrangements  as  might  be  requisite 
to  give  effect  to  any  of  the  provisions  of  the  Act ;  and  it  was 
provided  that  nothing  in  the  Act  should  exempt  the  railway 
from  the  general  provisions  of  the  Bailway  Acts. 
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The  Bock  Company,  in  pursuance  of  notice  from  the  Railway  C.  A. 
Company,  made  so  much  of  the  extension  line  as  was  on  their  1888 
property.  in  re 

By  an  Act  of  1870  the  Milhvall  Canal  Company  became  the  ^^^^j^^^^^^ 

Millwall  Bock  Company,    It  is  hereafter  called  the  Millwall  Com-    ^  Dock 

Company. 

pany.   

By  the  Millwall  Bock  Act,  1879,  the  full  title  of  which  was  "  An 
Act  for  conferring  further  powers  on  the  Millwall  Bock  Company, 
and  to  authorize  certain  agreements  between  them  and  other 
dock  companies,  and  for  other  purposes,"  reciting  among  other 
things  that  the  extension  railway,  partly  belonging  to  the  com- 
pany, partly  to  the  East  and  West  India  Bock  Company  and  the 
London  and  Blackivall  Bailway  Company  (the  undertaking  of 
which  was  leased  to  the  Great  Eastern  Bailway  Company),  was 
worked  through  the  East  and  West  India  Bocks  by  horse-power, 
and  that  it  was  expedient  that  the  Millwall  Company  and  the 
Bock  Company  (subject  to  the  subsisting  agreements  between 
the  before-mentioned  parties  interested  in  the  extension  rail- 
way) should  be  authorized  to  agree  as  to  the  terms  of  the 
conversion  of  the  extension  railway  into  a  line  capable  of  being 
worked  by  locomotive  engines,  and  for  its  use  as  such  both  for 
passengers  and  goods  traffic,  after  various  provisions  relating 
solely  to  the  affairs  of  the  Millwall  Company,  it  was  enacted 
(sect.  16)  that,  "subject  and  without  prejudice  to  the  subsisting 
agreements  between  the  East  and  West  India  Bock  Company  and 
the  London  and  Blackwall  Bailway  Company,  and  the  Great 
Eastern  Bailway  Company,  or  either  of  such  railway  companies, 
and  between  the  company  and  the  said  railway  companies,  or 
either  of  them,  the  company  and  the  East  and  West  India  Bock 
Company  may  from  time  to  time  enter  into  and  carry  into  effect, 
vary,  and  rescind  agreements  and  arrangements  for  or  with 
reference  to  the  conversion  of  the  section  of  the  Millwall  Exten- 
sion Bailway  passing  through  the  East  and  West  India  Bocks, 
into  a  locomotive  passenger  and  goods  line,  and  the  use  of  that 
section  by  the  two  dock  companies  or  either  of  them  by  locomo- 
tive engines,  and  the  terms,  pecuniary  or  otherwise,  and  con- 
ditions, upon  which  any  of  the  matters  or  powers  aforesaid  shall 
be  done  or  exercised  by  the  two  dock  companies  or  either  of 


580 


CHANCEKY  DIVISION.  [VOL.  XXXYIII. 


0.  A.      them."    By  sect.  17  it  was  provided  that  no  such  agreement  or 

1888       arrangement  should  prejudice,  alter,  or  affect  the  provisions  of 

In  re      the  above  agreement  of  1865,  confirmed  by  the  above  Act  of 
East  and  .-i^, 
West  India  that  year. 

Company  28th  of  July,  1880,  an  agreement  was  made  between 

  the  Millwall  Company  and  the  BocJc  Company,  whereby,  after 

reciting  that  the  Millwall  Company  were  desirous  that  the  Dock 
Company  should,  as  to  so  much  of  the  railway  as  passed  over 
their  own  property,  work  it  by  locomotive  power,  and  that  the 
Doch  Company  had  agreed  so  to  do  upon  the  terms  therein  con- 
tained, it  was  agreed  (1)  that  the  DocJc  Company  should,  with  all 
reasonable  speed,  adapt  that  portion  of  the  railway  to  be  worked 
by  locomotive  power.  Clause  2  provided  that  the  Dock  Com- 
pany should  apply  for  the  sanction  of  the  Board  of  Trade,  and 
after  obtaining  it  should  work  the  prescribed  portion  of  the 
railway  by  locomotive  power.  By  clause  4  the  Millwall  Com- 
pany agreed  to  endeavour  to  obtain  the  concurrence  of  the  Great 
Eastern  Bailway  Company  to  the  booking  and  carrying  of  pas- 
sengers and  goods  over  their  portion  of  the  railway.  By  clause  6 
it  was  provided  that  the  Dock  Company  should,  in  the  exercise  of 
the  rights  and  powers  reserved  to  them  by  the  agreement  of  the 
25th  of  March,  1865,  continue  to  have  the  management  of  and 
work  so  much  of  the  railway  as  was  on  their  property. 

The  Great  Eastern  Bailway  came  into  this  agreement.  The 
Dock  Company  adapted  the  railway  on  their  land  for  locomotive 
traffic,  and  worked  it  with  locomotive  power,  not  merely  for  their 
own  local  traffic,  but  for  through  traffic,  the  Great  Eastern  re- 
ceiving the  tolls  for  through  traffic,  and  accounting  to  the  Dock 
Company  for  the  portion  attributable  to  the  Dock  Company's 
portion  of  the  line.  The  Dock  Company  worked  this  portion  of 
the  line  to  a  great  extent  with  their  own  rolling  stock. 

A  debenture-holder  of  the  Dock  Company  having  obtained 
judgment  against  the  company,  presented  a  petition  under  the 
Bailway  Companies  Act,  1867,  to  have  a  receiver  and  manager 
appointed  of  the  undertaking  of  the  Dock  Company.  The  petition 
was  heard  by  Mr.  Justice  Chitty  on  the  12th  of  March,  1888. 


Bomer,  Q.C.,  and  Kirhy,  for  the  Petitioner. 
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Latham,  Q.C.,  E.  H.  Pollard,  and  T.  E.  Wright,  for  the  BocJc  C.  A. 
Company.  1888 

In  re 

Byrne,  Q.C.,  and  Farwell,  for  Kirk  &  Randall,  creditors  of  the    East  and 
'  ^     '  '  '  West  India 

company.  Dock 

Company. 

Whitehorne,  Q.C.,  and  W.  Ford,  for  the  London,  Tilbury,  and 
Southend  Bailway  Company,  who  were  interested  under  certain 
agreements  with  the  Dock  Company, 


Chitty,  J. : — 

The  question  is  whether  the  company,  whose  corporate  title  is 
the  "  East  and  West  India  Dock  Company,^'  is  a  company  within 
the  meaning  of  the  Bailway  Companies  Act,  1867. 

The  principal  objects  of  the  A  ct,  so  far  as  they  need  be  noticed, 
are,  first,  to  afford  protection  to  the  rolling  stock  and  plant  of 
the  company  used  for  traffic  on  their  railway  against  executions ; 
secondly,  to  enable  a  judgment  creditor  to  obtain  the  appoint- 
ment of  a  receiver  and  manager  of  the  company's  undertaking  ; 
and  thirdly,  to  enable  the  company  to  prepare  a  scheme  of 
arrangement  with  its  creditors,  which,  if  duly  assented  to  by 
those  whose  consent  is  required,  and  if  sanctioned  by  the  Court, 
becomes  binding;  and  as  regards  the  company  and  all  parties 
assenting  thereto  or  bound  thereby  has  the  effect  of  an  Act  of 
Parliament. 

These  enactments  are  beneficial  to  a  company,  and  to  the 
creditors  collectively  of  a  company,  to  which  the  Act  applies. 
The  protection  against  executions  prevents  one  creditor  from 
obtaining  an  undue  advantage  for  himself  at  the  expense  of  the 
general  body  of  creditors,  and  from  practically  stopping  the 
working  of  the  railway  open  for  public  traffic ;  and  the  appoint- 
ment of  a  receiver  and  manager  operates  by  way  of  compensation 
to  the  individual  creditor  in  respect  of  his  right  to  execution 
which  is  interfered  with,  and  affords  protection  to  him  in  common 
with  all  concerned,  according  to  their  rights  and  priorities. 

The  question  for  decision  turns  upon  the  3rd  section  of  the 
Act,  which  defines  the  companies  to  which  the  Act  applies.  The 
enactment  runs  thus : — "  In  this  Act  the  term  *  company '  means 


582  CHANCEEY  DIVISION.  [VOL.  XXXVIII. 

C.  A.  a  railway  company ;  that  is  to  say,  a  company  constituted  by  Act 
1888  of  Parliament,  or  by  certificate  under  Act  of  Parliament,  for 
In  re  the  purpose  of  constructing,  maintaining,  or  working  a  railway 
(either  alone  or  in  conjunction  with  any  other  purpose)." 


East  and 
West  India 

Dock  Xhe  section  has  been  analysed  and  examined  critically  in  the 
Company. 


Chitty,  J. 


arguments  at  the  Bar.  Before  stating  the  facts,  I  will  deal  with 
some  of  these  arguments. 

The  purpose  mentioned  in  the  section  need  not  be  the  prin- 
cipal purpose  for  which  the  company  is  constituted ;  it  may  be 
an  ancillary  or  subsidiary  purpose.  This  point  was  decided  by 
the  Court  of  Appeal  in  the  case  of  Great  Northern  Railway 
Comjpany  v.  Tahourdin  (1).  There  is  here  no  room  for  any  ques- 
tion of  degree,  or  any  question  of  the  relative  importance  of  the 
purpose  in  comparison  with  the  other  purposes  for  which  the 
company  is  constituted;  the  enactment  is  satisfied  so  long  as 
the  purpose  is  one  for  which  the  company  is  constituted,  however 
subordinate  it  may  be.  The  purpose  indicated  is  not  the  con- 
struction, maintaining,  and  working  of  a  railway,  but  the 
construction,  or  the  maintaining,  or  the  working  of  a  railway. 

The  term  by  "  Act  of  Parliament "  is  not  confined  to  one  Act ; 
it  embraces  any  number  of  Acts.  It  is  not  required  that  the 
Act  or  Acts  should  relate  to  the  particular  company  exclusively, 
all  that  is  necessary  is  that  the  company  should  be  constituted 
by  some  Act  or  Acts  for  the  purpose  mentioned.  The  term 
"constituted"  is  not  equivalent  to  "incorporated;"  it  is  of 
wider  import.  It  seems  to  be  equivalent  to  "  established."  The 
Act  or  Acts  need  not  be  the  Act  or  Acts  by  which  the  company 
is  incorporated;  any  Act,  whether  original  or  subsequent,  by 
which  the  company  is  constituted  for  the  purpose  of  construct- 
ing, maintaining,  or  working  a  railway,  is  within  the  meaning  of 
the  section.  To  put  an  illustration :  if  a  company  were  originally 
incorporated  by  Act  of  Parliament  for  the  purpose  of  constructing 
and  maintaining  a  canal,  and  by  a  subsequent  Act  the  company 
was  authorized  to  turn  the  canal  into  a  railway,  and  to  construct 
and  maintain  the  railway,  it  would  be  a  company  constituted  for 
this  latter  purpose  within  the  meaning  of  the  enactment. 

Part  of  the  argument  for  the  Eespondents  who  opposed  the 
(1)  13  Q.  B.  D.  320. 
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petition  turned  on  a  distinction  between  "  power  "  and  "  purpose."      C.  A. 

But  the  distinction  has  no  practical  bearing.    Where,  by  Act  of  1888 

Parliament,  a  company  is  incorporated  and  empowered  to  con-      j<n  fQ 

struct  a  railway,  the  purpose  or  one  of  the  purposes  for  which  it  ^s^^i^^^ 

is  constituted  is  ascertained  by  reference  to  the  power,  and  the    ^  "Oock 

^  ^  Company. 

purpose  for  which  the  power  is  conferred  is  one  of  the  purposes  - — ~ 

Cliitty,  J. 

for  which  the  company  is  constituted,  as  was  said  by  the  late   

Master  of  the  Rolls,  Sir  George  Jessel,  in  the  case  of  Wilhinson  v. 
Bull,  &c.,  Bailwaij  and  Dock  Company  (1),  "  every  work  which  the 
company  is  empowered  to  do  is  a  purpose." 

In  the  present  case  there  are  numerous  Acts  of  Parliament 
relating  to  the  company.  The  right  method  appears  to  me  to 
extract  from  these  Acts,  taken  as  a  whole,  the  nett  result,  with  a 
view  to  ascertain  whether  the  purpose  of  constructing,  maintain- 
ing, or  working  a  railway  is  one  of  the  purposes  for  which  this 
company  has  been  constituted. 

I  now  proceed  to  state  shortly  the  material  facts.  The  com- 
pany, which  was  originally  incorporated  by  Act  of  Parliament  for 
the  purpose  of  constructing  and  maintaining  docks,  has  con- 
structed on  its  own  land,  and  is  now  maintaining  and  working  a 
short  line  of  railway.  The  revenue  derived  from  this  part  of 
their  undertaking  exceeds  £10,000  a  year.  This  railway  forms 
part  of  a  longer  line.  The  longer  line  is  used  and  worked  in 
connection  with  some  of  the  principal  lines  of  railway  in  the 
country.  The  longer  line  (Railway  Ko.  4  in  the  20th  section  of 
the  London,  BlacJcwall  and  Millwall  Extension  Railway  Act,  1865), 
including  the  part  which  passes  through  the  company's  land,  is 
open  for  public  traffic  for  passengers  and  goods,  and  is  being 
worked  by  locomotive  engines.  In  fact,  the  railway  is  in  full 
operation  as  a  public  railway.  The  part  which  passes  through 
the  company's  land,  and  which,  as  I  have  said,  is  worked  by  the 
company,  is  used  in  connection  with  the  docks,  but  not  exclu- 
sively in  connection  with  the  docks ;  it  is  used  also  for  through 
traffic. 

Now,  obviously  it  would  be  ult7^d  vires  of  a  company  incor- 
porated for  the  purpose  of  constructing  and  maintaining  docks 
to  construct,  maintain,  and  work  such  a  railway  as  I  have 
(1)  20  Ck  D.  323,  333. 
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Chitty,  J. 


C.  A,      described.    No  one,  however,  contends  that  what  the  company 
1888       has  done  and  is  doing  in  reference  to  the  railway  is  ultra  vires, 
^JJ^g      and  to  the  question,  by  what  authority  the  company  has  done 
w^^^Ind^a  doing  these  things,  there  is  but  one  answer :  by  virtue  of 

Dock  the  powers  conferred  on  it  by  Act  of  Parliament.  It  is  not 
necessary  to  go  through  the  Acts  in  detail;  it  is  sufficient  to 
mention  them,  and  to  refer  to  their  leading  enactments.  They 
are  the  London,  Blachwall  and  Millwall  Extension  Bailway  Act, 
1865,  already  mentioned,  particularly  the  preamble,  sects.  20,  59 
and  60,  and  the  scheduled  agreement ;  the  London,  Blachwall 
and  Millwall  Extension  Act,  1868,  particularly  sects.  10  and  18 ; 
the  Millwall  DocJc  Act,  1879,  particularly  the  preamble  and 
sects.  16  and  18 ;  and  the  agreement  of  the  28th  of  July,  1880, 
entered  into  under  the  statutory  powers. 

The  effect  of  these  Acts  is  to  alter  the  original  constitution  of 
the  company,  and  to  constitute  or  reconstitute  it  as  a  company 
for  the  purpose,  amongst  others,  of  constructing,  maintaining, 
and  working  a  railway. 

For  the  Eespondents  who  opposed,  it  was  argued  that  these 
Acts,  not  being  special  Acts  of  the  company  itself,  that  is.  Acts 
promoted  by  the  company,  it  cannot  be  properly  said  that  they 
have  altered  the  constitution  of  the  company ;  and  that  if  the 
company  itself  had  promoted  such  Acts,  certain  conditions  would 
have  had  to  be  complied  with  before  obtaining  the  Acts,  and 
would,  according  to  the  ordinary  course  of  legislation  on  such 
subjects,  have  been  imposed  on  the  company.  But  the  effect  of 
this  argument  is  to  attempt  to  introduce  into  the  3rd  section  of 
the  Bailivay  Companies  Act,  1867,  words  which  are  not  there  to 
be  found.  The  section  does  not  say  by  special  Act  of  Parliament, 
or  by  Act  promoted  by  the  company,  or  by  Act  relating  to  the 
company  exclusively :  the  words  of  the  section  are,  "  by  Act  of 
Parliament." 

For  the  same  Eespondents  it  was  also  argued  that  it  was  not 
by  virtue  of  direct  enactments  contained  in  the  body  of  the  Acts, 
but  by  virtue  of  the  agreements  scheduled  or  entered  into  under 
the  powers  of  the  Acts,  that  the  company  had  constructed  and 
was  maintaining  and  working  the  railway.  But  so  long  as  the 
powers  are  conferred  by  Act  of  Parliament,  it  is  immaterial  how 
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they  are  conferred.    The  mode  of  conferring  them  is  mere      C.  A. 

machinery.    The  agreements  derive  their  force  and  effect  solely  3888 

from  the  Act  of  Parliament ;  and  powers  conferred  through  the 

medium  of  agreements  sanctioned  and  directed  or  authorized  to  ^^q^j^^jj^ 

he  carried  into  effect  by  Act  of  Parliament  stand  upon  the  same  t>ock 

Company. 

footing  as  if  they  were  conferred  by  direct  enactment. 

To  these  reasons  I  add  that  in  the  general  provisions  of  the 
Bailway  Companies  Act,  1867,  of  which  I  have  already  given  a 
sketch  in  the  commencement  of  my  judgment,  I  can  find  nothing 
which  requires  that  a  narrow  or  restricted  construction  should  be 
put  upon  the  interpretation  section. 

For  these  reasons  I  hold  that  there  is  jurisdiction  to  appoint  a 
receiver  and  manager. 


Kirk  and  Bandall  appealed  from  this  order,  and  the  appeal 
was  heard  on  the  9th  of  May,  1888. 

Byrne,  Q.C.,  and  Farivell,  for  the  appeal : — 

We  contend  that  this  company  is  not  a  railway  company  within 
the  definition  in  the  Bailway  Companies  Act,  1867,  s.  3,  "  a  com- 
pany constituted  by  Act  of  Parliament,  or  by  certificate  under 
Act  of  Parliament,  for  the  purpose  of  constructing,  maintaining, 
OT  working  a  railway  (either  alone  or  in  conjunction  with  any 
other  purpose)."  It  was  a  company  constituted  for  the  purpose 
of  making  and  maintaining  a  dock,  and  it  had  nothing  to  do 
with  railways  till  1865.  The  provisions  as  to  a  railway  in  the 
Act  of  1865  and  the  subsequent  Acts  are  not  constituting  pro- 
visions. A  company  constituted  for  the  purpose  of  making  a 
railway  enters  into  heavy  responsibilities — it  cannot  abandon  its 
undertaking  without  legislative  sanction  and  only  in  manner  pro- 
vided by  the  Bailways  Abandonment  Act.  These  provisions  bind 
the  Docli  Comjpany  to  nothing,  they  only  give  it  power  to  enter 
into  agreements  for  the  purpose  of  preventing  the  encroachments 
of  the  Bailway  Company.  The  making  a  railway  is  no  part  of  a 
bargain  between  the  Doch  Company  and  the  Legislature,  as  is  the 
case  in  a  Railway  Act.  Here  a  mere  power  was  given  by  an  Act 
obtained  by  another  company  for  its  own  purposes,  and  which 
cannot  be  considered  an  Act  constituting  this  company.  It 
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0.  A..      would  be  an  extraordinary  thing,  and  one  which  the  Legislature 
1888       cannot  be  supposed  to  have  intended,  that  this  Bock  Compamj 
In  re      should  be  turned  into  a  railway  company  by  a  clause  contained 
"V^sT^toiA  passed  on  the  application  of  a  railway  company,  and 

Company  would  be  passed  without  any  Wharncliffe  meeting  of  the 

  shareholders  in  the  Bock  Company.     Suppose  by  agreement 

between  the  Bailway  Company  and  the  Bock  Company  the  agree- 
ment for  the  Bock  Company  to  make  this  piece  of  railway  was 
abandoned,  could  it  be  said  that  the  Bock  Company  had  abandoned 
any  purpose  for  which  it  was  constituted — it  was  constituted  for 
no  purpose  but  to  make  docks.  This  piece  of  railway  is  wholly 
on  land  of  the  Bock  Company,  and  that  company  could  make  it 
without  any  statutory  power. 

[Cotton,  L.J. : — How  could  it  find  the  funds  ?  It  could  not 
employ  money  raised  for  the  purposes  of  a  dock  in  making  a  rail- 
way.] 

Yes,  if  it  was  a  useful  adjunct  for  the  purposes  of  the  dock. 

[Fey,  L.J. : — We  have  heard  no  evidence  that  it  is  useful  for 
the  purposes  of  the  dock,  and  it  is  used  as  part  of  the  through 
communication  by  rail.] 

The  mere  giving  this  company  power  to  make  a  bit  of  railway^ 
without  imposing  an  obligation  to  make  it,  cannot  turn  the  com- 
pany into  a  railway  company. 

But  suppose  this  is  a  railway  company,  "  the  undertaking  "  in 
sect.  4  of  the  Bailway  Companies  Act,  1867,  must  mean  the  rail- 
way, and  the  receiver  is  to  be  appointed  receiver  of  the  tolls  of 
the  railway  only.  There  is  no  definition  of  "  undertaking  "  in  this 
Act,  but  by  sect.  2  of  the  Lands  Clauses  Act,  1845,  and  in  the 
Bailway  Clauses  Act,  1845,  "  the  undertaking  "  means  the  under- 
taking authorized  by  the  special  Act,  i.e.,  the  railway.  The  Act 
only  protects  the  rolling  stock,  &c.,  of  the  railway,  and  this  con- 
firms the  view  that  the  receiver  is  to  be  only  over  the  railway. 

The  Judge  was  influenced  by  Great  Northern  Bailway  Company 
V.  Tahourdin  (1),  but  there  the  company  was  constituted  for  the 
purpose  of  making  a  railway,  and  required  compulsory  powers  for 
that  purpose. 

(1)  13  Q.  B.  D.  320. 
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Bomer,  Q.C.,  and  Kirhy,  for  the  petitioning  creditor  : —  A. 

It  has  been  contended  that  it  is  hard  for  a  dock  company  to  find 
itself  turned  into  a  railway  company,  but  it  is  only  turned  into  ^^^^^^^ 
one  for  the  purposes  of  the  Baihvay  Companies  Act,  1867,  which  is  West  India 
not  one  to  be  construed  narrowly,  for  it  is  an  Act  beneficial  to  the  Company. 
company  and  to  the  public.  The  definition  there  given  of  a  rail- 
way  company  is  a  very  wide  one,  and  Great  Northern  Baihvay 
Company  v.  Taliourdin  (1)  saves  the  necessity  of  our  arguing  that 
it  is  not  requisite  for  the  railway  to  form  an  important  part 
of  the  company's  undertaking.  The  Act  of  1865  contemplated 
the  making  of  the  greater  part  of  the  railway  by  the  Blachwall 
Baihvay  Company,  but  on  notice  being  given  by  the  Baihvay 
Company,  which  was  given,  the  Dock  Company  became  bound  to 
make  this  piece  of  railway,  and  if  they  exercised  their  option  to 
that  effect,  which  they  did,  then  also  to  work  it.  The  Act  of  1868 
points  out  that  the  agreements  between  the  companies  were  made 
by  parliamentary  authority,  and  that  further  statutory  powers 
were  required — it  then  gives  the  companies  power  to  alter  the 
agreements,  and  provides  that  nothing  in  the  Act  shall  exempt 
the  railway  from  the  general  provisions  of  the  Baihvay  Acts. 
Then  the  recitals  of  the  Act  of  1879  shew  that  statutory  power 
was  required  to  authorize  further  agreements  between  the  Dock 
Company  and  the  Bailway  Company,  and  such  power  was  given. 
It  is  clear,  then,  that  the  Dock  Company  has  been  acting  under 
powers  given  to  it  by  Act  of  Parliament,  and  who  applied  for  the 
Acts  cannot  make  any  difference.  It  might  without  any  such 
power  have  made  a  railway  on  its  own  land  for  its  own  purposes, 
but  apart  from  the  Acts  in  question  it  could  not  have  made  a 
railway  to  form  part  of  a  line  of  through  communication.  The 
Dock  Company  is,  then,  constituted  by  Acts  of  Parliament  for  the 
purpose,  inter  alia,  of  making  a  railway.  The  expression  "  Act  of 
Parliament "  in  the  statute  cannot  be  confined  to  a  single  Act. 
It  means  constituted  by  parliamentary  authority  for  the  purpose. 
The  statute  says  nothing  about  the  company  being  one  which 
required  parliamentary  powers  for  compulsory  purchase  of  land, 
or  as  to  a  Wharncliffe  meeting  being  required.  Suppose  a  com- 
pany was  authorized  by  one  Act  to  make  a  canal,  and  then  by  a 

(1)  13  Q.  B.  D.  320. 
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second  Act  to  make  a  railway,  is  it  not  constituted  by  Act  of  Par- 
liament for  the  purpose  of  making  a  railway  ?  All  things  which  a 
company  is  authorized  by  Parliament  to  do  are  part  of  its  consti- 
tution, and  it  is  constituted  by  Act  of  Parliament  for  the  purpose 
of  doing  those  things.  Then  as  to  what  the  receiver  is  to  be 
appointed  of. 

[Cotton,  L.J. :— We  do  not  desire  to  hear  you  upon  that.] 

Latham,  Q.C.,  E.  H.  Pollard,  and  T.  H.  Wright,  for  the  Dock 
Company : — 

We  support  the  order.  The  company  has  grown  up  by  degrees, 
it  arises  from  the  consolidation  of  two  dock  companies,  and  its 
powers  have  been  extended  from  time  to  time — its  construction 
is  not  defined  by  any  one  Act. 

[Lopes,  L.J. : — But  no  Act  of  your  own  gives  you  any  autho- 
rity to  make  a  railway.] 

That  is  true,  but  if  a  company  is  empowered  by  Act  of  Parlia- 
ment to  apply  its  funds  for  particular  purposes  it  is  constituted 
by  Act  of  Parliament  for  those  purposes.  This  is  pithily  expressed 
by  Lord  Westhury  in  Taylor  v.  Chichester  and  Midhurst  Railway 
Company  (1).    The  Railway  Companies  Act  of  1867  does  not  say 
"  constituted  by  its  Act  of  Parliament,"  but  "  constituted  by  Act 
of  Parliament."  The  agreement  scheduled  to  the  Act  of  1865,  and 
confirmed  by  that  Act,  made  it  obligatory  on  the  BocTc  Company 
to  make  this  piece  of  railway  if  they  received  notice  from  the 
Railway  Company,  they  did  receive  it,  and  from  that  time  they 
were  a  company  constituted  for  the  purpose  of  making  a  railway, 
and  whether  the  Act  is  intituled  with  the  name  of  the  Boch  Com- 
pany is  immaterial.    The  words  in  the  3rd  section  are  in  the  dis- 
junctive, which  shews  that  the  Legislature  contemplated  the  case 
of  a  railway  being  made  by  one  company  and  worked  by  another, 
which  fortifies  the  conclusion  that  the  constitution  is  to  be  col- 
lected from  all  the  Acts  relating  to  the  company.    Whatever  a 
company  has  statutory  power  to  do  is  one  of  its  purposes :  Wil- 
kinson  v.  Hull,  &c..  Railway  and  Dock  Company  (2). 


0.  A. 

1888 

V— W 

In  re 
East  and 
West  India 

Dock 
Company. 


(1)  Law  Rep.  4  H.  L.  628. 


(2)  20  Ch.  D.  323. 
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WhiteJiorne,  Q.C.,  and  W.  Ford,  for  the  London,  Tilbury  and  C.  A. 
Southend  Bailway  Company.  1888 


.  In  re 

Byrne,  in  reply.  East  and 

West  India 
Dock 

T  T  Company. 

Cotton,  L.J. : —  ^   

This  is  an  appeal  against  an  order  made  by  Mr.  Justice  CJiitty, 
appointing  a  receiver  and  manager  under  the  Act  30  &  31  Vict, 
c.  127,  over  the  undertaking  of  the  East  and  West  India  Dock 
Gom;pany.  Two  points  are  raised.  The  first  is  whether  the 
Court  has  jurisdiction  to  make  any  such  order  at  all.  The 
second  is  whether,  assuming  that  an  order  ought  to  have  been 
made,  the  order  made  by  Mr.  Justice  Chitty  is  too  extensive  as 
regards  the  property  of  which  he  appointed  a  receiver  and 
manager. 

The  first  question  turns  upon  the  construction  of  the  beginning 
of  the  3rd  section  of  the  Act.  Before  I  go  into  that,  let  me 
state  the  facts  of  the  case. 

The  East  and  West  India  DocJc  Company  was  formed  by  the 
amalgamation,  under  1  Yict.  c.  ix.,  of  two  companies,  both 
created  by  Act  of  Parliament  many  years  ago,  one  for  making 
the  West  India  Docks,  the  other  for  making  the  East  India  Docks. 
Under  an  Act  of  1865  it  has  made,  and  under  and  in  agreement 
with  a  subsequent  Act  it  is  working  as  an  ordinary  locomotive 
railway,  a  piece  of  railway  which  is  not  a  mere  siding  from  the 
dock  to  the  railway  of  the  Blackivall  Bailway,  but  is  a  portion  of 
a  railway  constructed  as  a  continuation  of  the  London  and  Black- 
wall  Bailway.  It  is  therefore  not  to  be  treated  as  if  it  had  made 
and  was  working  merely  a  private  siding  for  conveying  its  own 
goods  to  the  Blackwall  Bailway,  and  goods  coming  to  the  dock 
from  the  Blackwall  Bailway ;  it  has  made  and  is  working  part 
of  a  public  railway  communicating  between  a  point  on  the  bank 
of  the  Thames,  and  another  point  on  the  Blackivall  Bailway.  It 
is  doing  this  under  the  authority  given  to  it  by  the  Act  of  1865, 
and  by  the  subsequent  Act  of  1879,  which  latter  Act  enabled  it 
to  use  this  as  a  locomotive  railway,  which  it  could  not  do  before. 
Now  in  my  opinion,  but  for  the  Act  of  1865  the  Dock  Company 
could  not  have  made  that  railway,  for  it  was  not  within  the  purposes 
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C.  A.  fQj,  wKich  up  to  that  time  the  Bock  Company  was  constituted. 
1888       That  Act,  it  is  true,  was  not  introduced  by  the  Dock  Company,  it 


In  re      w^as  an  Act  the  bill  for  which  was  introduced  by  the  Blackwall 
East  anD' 

West  India  Baiiway  Company,  but  in  my  opinion  that  is  not  material,  and  I 
C(Spany  ^^^y  mention  it  because  it  was  made  part  of  the  argument.  The 
CottonTj  1867  does  not  say  that  a  "company"  means  a  company 

  constituted  by  its  Act  of  Parliament  for  the  purpose  of  making 

a  railway,  but  constituted  "  by  Act  of  Parliament."  And  even 
if  the  Act  of  1865  was  passed  without  the  shareholders  in  the 
Bock  Company  being  consulted,  without  there  being  what  is 
called  a  WharncUffe  meeting,  it  was  for  Parliament  to  say  whether, 
having  regard  to  its  rules  and  regulations,  it  would  pass  such  an 
Act  giving  the  powers  here  given  to  the  Bock  Company,  That 
Act  by  sect.  59  authorized  further  agreements  to  be  entered  into 
between  the  Bock  Company  and  the  Blachvall  Baiiway  Company, 
'  but  sect.  60  is  the  material  one,  it  confirms  the  agreement 
entered  into  between  the  Bock  Company  and  the  Blackwall  Bail- 
way  Company,  and  thereby  gives  it  the  force  of  an  Act  of  Parlia- 
ment. That  agreement  provides  that  the  Bock  Company  shall  on 
receiving  three  months'  notice  make,  within  a  limited  time,  that 
portion  of  the  railway  from  the  Blackwall  Baiiway  to  the  river- 
side which  is  on  land  forming  part  of  the  land  of  the  dock,  and 
that  when  that  line  is  made  it  shall  remain  the  absolute  property 
of  the  Bock  Company,  subject  to  certain  rights  of  user  in  certain 
events  by  the  Blackwall  Baiiway  Company.  Then  there  are  pro- 
visions as  to  the  management  of  the  line,  and  there  is  this: 
"  The  Bock  Company  shall  at  their  option,  if  they  think  fit,  have 
the  management  of  and  work  so  much  of  the  said  line  of  railway 
as  passes  through  or  over  their  lands  and  property." 

Now,  let  us  consider  the  3rd  section  of  the  Baiiway  Companies 
Act,  1867.  It  says  that  in  this  Act  the  term  "  company  "  means 
a  railway  company,  and  it  goes  on  to  explain  what  a  railway 
company  means.  A  great  part  of  the  argument  of  the  Appellant 
would  have  been  cut  away  if  those  words  "  means  a  railway  com- 
pany "  had  not  been  introduced,  for  a  great  part  of  their  argu- 
ment was  "  can  it  be  supposed  that  Parliament  intended  to  turn 
this  Bock  Company  into  a  railway  company,  so  as  to  subject  the 
shareholders  in  the  Bock  Company  to  all  the  consequences  of 
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their  being  converted  into  a  railway  company."  Undoubtedly  C.  A. 
tbe  Act  of  1865  authorized  the  Boch  Company  to  make  this  piece  1888 
of  railway,  and  gave  that  power  with  all  the  consequences,  what-      in  re 


€ver  they  might  be,  of  the  Doch  Company  having  that  power  \^'^t^india 
and  exercising  it,  and  amongst  those  consequences  is  this  :  that  qJ^^^^ 

the  railway  shall  be  subject  to  all  the  general  provisions  of  Acts   

of  Parliament  relating  generally  to  railways  in  England,  and  — ' 
not  only  to  particular  railways.  Whether  it  thought  of  calling 
this  DocJc  Company  a  railway  company  we  cannot  say,  but  the 
real  question  is  whether  this  is  a  company  "  constituted  by  xict 
of  Parliament  for  the  purpose  of  constructing,  maintaining,  or 
working  a  railway,  either  alone  or  in  conjunction  with  any  other 
purpose."  Those  last  words  are  material,  for  they  shew  that  the 
term  "  railway  company  "  was  not  intended  to  be  confined  to  a 
company  constituted  only  for  the  purpose  of  making  a  railway, 
and  there  is  nothing  in  the  Act  to  indicate  that  we  ought  to 
consider  the  comparative  importance  of  the  railway,  and  of  the 
other  portions  of  the  works  of  the  company.  The  company  may 
-also  be  constituted  for  other  purposes  than  for  a  railway,  the  Act 
only  requires  that  it  shall  be  constituted  for  the  purpose  of  con- 
structing, maintaining,  or  working  a  railway.  Now  as  I  say, 
without  the  Act  of  Parliament  giving  the  force  of  law  to  the 
agreement  of  1865,  the  Doeh  Company  could  not  have  constructed, 
maintained,  or  worked  that  railway.  Whether  it  is  authorized 
to  maintain  it  is  immaterial,  because  clearly  it  was  authorized  to 
construct  and  work  it,  and  whether  it  was  authorized  to  maintain 
it  is  a  question  into  which  I  do  not  enter. 

Now  what  is  the  meaning  of  "  constituted  for  the  purpose  of 
■constructing,  maintaining,  or  working  a  railway "  ?  It  was 
argued  by  Mr.  Byrne  that  from  the  use  of  the  word  "  constituted," 
we  ought  to  come  to  the  conclusion  that  this  must  be  one  of  the 
fundamental  purposes  of  the  company.  He  admitted,  however, 
that  it  was  not  necessary  that  the  company  should  be  constituted 
for  the  purpose  of  making  a  railway  by  its  original  Act  of  Parlia- 
ment, or  that  there  should  be  one  Act  of  Parliament  only.  In 
my  opinion  if  there  is  a  company  which  depends  for  its  constitu- 
tion on  Acts  of  Parliament,  then  if  it  has  statutory  powers  of 
constructing  or  working  a  railway,  it  is  a  company  constituted 
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0.  A.      by  Act  of  Parliament  for  the  purpose  of  constructing  or  working 
J 888       a  railway.    It  is  very  true  that  it  is  not  compelled  to  make  a 
railway,  and,  as  far  as  I  know,  no  railway  company  which  has  not 
West^ India  ^^S^^  making  a  railway  is  compelled  to  make  it,  except  that 
Dock      coercion  is  put  upon  railway  companies  by  requirine^  deposits  of 

Company.  .  i     i  -     a  /     1-  i.   %  : 

money  when  they  apply  lor  their  Acts,  which  deposits  are 

liable  to  be  forfeited  if  they  do  not  make  their  railway.  If  a 
company  once  begins  to  make  its  railway,  it  is  a  different  ques- 
tion. If  in  this  case  the  DocJc  Company  had  agreed  with  the 
Blackwall  Company  not  to  make  and  not  to  work  this  railway, 
there  would  be  a  difficulty,  but  it  would  be  met  in  this  way. 
There  could,  in  that  case,  be  no  rolling  stock  of  the  company  to 
be  protected,  and  the  Act  does  not  require  the  Court  to  make  an 
order,  but  only  gives  the  Court  power  to  make  an  order  if  the 
company  is  a  company  coming  within  that  definition.  If  there- 
fore the  Boch  Company  had  not  made  the  railway,  although  it 
would  still  be  within  the  definition,  yet  the  Court  if  asked  to 
make  an  order  under  this  Act  might  say  :  "  The  company  may 
be  within  the  definition,  but  we  are  not  compelled  to  make  an 
order,  and  under  the  circumstances  of  the  case  we  shall  not  make 
an  order."  Here  the  company  has  made  the  railway,  and  has 
rolling  stock  upon  it,  and  in  my  opinion  the  Court  has  power  to 
make  an  order  under  the  4th  section. 

Then  is  the  order  which  has  been  made  too  large  ?  I  said  in 
a  former  case.  In  re  Mersey  Bailway  Company  (1),  that  this  section 
deprives  those  who  obtain  judgments  on  certain  contracts,  and 
under  certain  circumstances,  of  the  right  they  would  otherwise 
have  of  taking  the  rolling  stock  in  execution,  and  gives  them  a 
remedy  against  something  quite  different  from  that  which  they 
could  have  taken  in  execution,  by  enabling  all  the  revenues  of 
the  company  to  be  brought  in  and  applied  in  payment  of  the 
judgment  creditors,  and  possibly  of  all  creditors.  What  is  there 
to  require  the  Court  to  restrict  the  receiver  to  the  mere  railway 
undertaking  ?  It  was  ingeniously  argued  that  as  in  the  Lands 
Clauses  Act  and  in  the  Bailway s  Clauses  Act  "  undertaking  " 
means  only  the  undertaking  authorized  by  the  special  Act^ 
therefore  in  the  present  case  it  must  mean  the  undertaking 

(1)  37  Ch.  D.  610. 
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authorized  by  the  Act  of  1865  which  gave  the  Bock  Company  c.  A. 
power  to  make  a  railway.  I  find  nothing  to  authorize  us  so  to  iggg 
restrict  the  expression.  The  Railivay  Companies  Act,  1867,  gives  ^JJ^^ 
no  interpretation  of  what  is  meant  by  the  "  undertaking  of  the  ^/^^^^^j^^^^ 
company,"  and  the  natural  and  proper  interpretation  appears  to  Dock 
me  to  be  that  which  the  company  by  its  constitution,  and  having 
regard  to  all  its  Acts  of  Parliament,  is  authorized  to  undertake 
and  to  do.  In  my  opinion,  therefore,  the  Judge  was  right  in 
appointing  a  receiver  and  manager  of  the  whole  undertaking  of 
this  company,  and  the  appeal  altogether  fails. 

Fry,  L.J.  :— 

To  my  mind  the  judgment  of  Mr.  Justice  Chitty  in  this  case 
is  very  plainly  right.    We  have  a  dock  company  authorized  by 
the  Act  of  1865  to  construct  a  railway,  and  by  the  same  Act 
authorized  to  work  that  railway,  and  I  think  by  implication  also, 
if  it  be  material,  authorized  to  maintain  that  railway.    It  is 
quite  true  that  the  authority  is  not  given  in  the  usual  manner 
in  which  such  an  authority  is  given  to  railway  companies.    It  is 
given  through  the  intervention  of  an  agreement  entered  into 
between  the  London  and  BlachwaTL  Bailway  Company  and  the 
Bocli  Company,  but  that  agreement  is  sanctioned  and  made  bind- 
ing on  both  the  companies  by  statute,  and  the  result  is  that, 
through  the  intervention  of  that  agreement,  the  authority  is 
given  by  statute  to  the  Boch  Company  to  make  and  work  this 
railway.    They  have  a  power  conferred  upon  them  which,  under 
their  previous  Acts,  they  did  not  possess.    Now,  that  being  so, 
it  appears  to  me  to  be  immaterial  that  the  obligation  to  make 
the  railway  is  dependent  upon  a  certain  contingency,  viz.,  three 
months'  notice  from  the  railway  company.     That  contingency 
having  happened,  the  authority  given  by  the  statute  has  become 
absolute. 

That  being  the  nature  of  the  company,  we  have  simply  to  con- 
sider the  words  of  the  statute  of  1867,  which  defines  the  com- 
panies to  which  the  statute  applies.  We  have  to  consider  whether 
this  is  "  a  company  constituted  by  Act  of  Parliament  for  the 
purpose  of  constructing,  maintaining,  or  working  a  railway  either 
alone  or  in  conjunction  with  any  other  purpose."  Let  me  observe, 
in  the  first  place,  that  there  are,  it  seems  to  me,  two  possible 
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0.  A.  constructions  which  may  be  put  upon  the  words  which  I  have 
1888  read.  It  might  have,  but  it  has  not  been,  urged  that  "  constituted 
In  re  for  the  purpose  "  referred  to  the  original  constitution  of  the  com- 
We^t  iNmA  P^^y  o^ly?  ^^^t  purpose  must  be  found  in  the  original 
Company  i^^^^^^^^^*  of  constitution.  In  my  judgment,  no  such  argument 
could  have  succeeded,  because  the  constitution  of  a  railway  com- 
pany, like  the  constitution  of  a  country,  may  go  on  varying 
from  time  to  time.  The  only  other  construction  seems  to  me  to 
be  this,  that  "  constituted  for  the  purpose  "  means  constituted  by 
the  original  Act  or  by  any  subsequent  Acts  which  have  added 
or  given  this  purpose  to  the  company.  Any  statute  which  gives 
a  purpose  to  a  company,  whether  it  be  the  original  statute  or  a 
subsequent  statute,  seems  to  me  to  be,  for  the  purposes  of  this 
clause,  a  constituting  statute.  I  think,  therefore,  that  Mr.  Byrne 
was  quite  right  in  not  arguing  that  the  constitution  must  be  the 
original  constitution  of  the  company.  Then,  if  it  be  not  neces- 
sarily the  original  constitution,  how  are  we  to  find  the  purposes 
for  which  the  company  is  constituted  ?  As  far  as  I  know,  all 
Acts  of  Parliament  which  have  constituted  railway  companies, 
and  have  defined  their  purposes,  have  defined  their  purposes  by 
giving  them  powers.  There  may  be  exceptional  legislation  with 
which  I  am  not  acquainted,  but,  so  far  as  I  know,  the  only  way 
in  which  the  Legislature  has  pointed  out  the  purposes  of  a  rail- 
way company  to  be  the  construction  and  working  of  a  railway  has 
been  by  clothing  that  railway  company  with  a  power  to  con- 
struct and  to  work  it,  just  as,  in  the  present  case,  the  Act  of  1865 
clothed  the  Dock  Company  with  a  power  to  construct  and  to  work 
a  railway.  By  so  doing,  the  Legislature,  in  my  judgment,  con- 
stituted the  Dock  Company,  for  the  purpose  of  the  construction 
and  the  working  of  a  railway. 

Various  objections  have  been  taken  by  the  Appellants.  It  is 
said  that  the  statute  in  question  was  not  promoted  by  the  Dock 
Company.  Why  should  it  be  ?  The  Legislature  has  not  been 
minded  to  say  that  the  Act  of  Parliament  which  confers  the 
power  or  constitutes  for  the  purpose  must  be  promoted  by  the 
company  which  is  empowered.  We  are  not  at  liberty  to  add  to 
the  description  in  the  statute  qualifications  which  narrow  its 
effect.  Then  it  has  been  said  that  the  heading  of  the  Act  of 
Parliament  shews  that  it  was  mainly  concerned  with  the  Black- 
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ivdl  Baihvay  and  not  mainly  concerned  with  the  DocJc  Company.      0.  A. 
But  what  of  that  ?    The  Legislature  has  not  required  that  the  1888 
statute  should  be  one  mainly  occupied  with  the  company  which      in  re 
is  constituted.    Then,  again,  it  has  been  said  that  in  this  case  it  west'im^a 
was  not  preceded  by  a  Wharncliffe  meeting  of  the  shareholders,  q^^^^^ 
a  statement  of  the  correctness  of  which  I  am  not  convinced  ;  but 
whether  that  be  so  or  not  is  absolutely  immaterial.    A  Wham- 
cliff e  meeting  is  simply  required  by  the  Standing  Orders  of  the 
Houses  of  Parliament,  with  which  we  have  nothing  whatever  to 
do.    If  the  Legislature  chose  to  waive  all  their  Standing  Orders, 
their  having  done  so  would  in  no  respect  alter  the  effect  of  the 
Act  they  passed. 

Then,  again,  it  has  been  said  that  making,  working  or  main- 
taining the  railway  must  be  the  primary  purpose  or  the  funda- 
mental purpose  of  the  company ;  but  the  statute  seems  to  me  to 
negative  that,  because  it  says,  "  either  alone  or  in  conjunction 
with  any  other  purpose."  And  accordingly,  in  Great  Northern 
Bailway  Company  v.  Tahourdin  (1)  it  was  determined  that  a 
company  authorized  by  statute  to  make  a  railway,  which  was 
merely  ancillary  to  its  purposes  as  a  dock  company,  was  a  rail- 
way company  within  the  meaning  of  the  Bailway  Companies  Act, 
1867.  I  think,  therefore,  that  the  company  in  this  case  satisfies 
all  the  requirements  of  the  words  to  which  I  have  referred.  But 
further,  the  case  appears  to  me  to  be  within  what  may  be  called 
the  mischief  of  the  statute.  The  statute  was  intended  to  prevent 
the  seizure  of  rolling  stock  of  a  railway  company  by  persons  who 
had  obtained  judgments  against  the  company.  The  result  of 
such  seizure  was  detrimental  in  two  ways.  In  the  first  place,  it 
rendered  it  impossible,  or  very  difficult,  to  carry  on  the  working 
of  the  railway,  in  which  the  public  were  very  largely  interested, 
and,  in  the  second  place,  it  enabled  a  creditor  to  cause  an  irre- 
mediable injury  to  the  company  itself  and  to  all  the  other 
creditors  of  the  company.  To  prevent  these  evils  the  Legislature 
was  minded  to  protect  the  rolling  stock,  and  to  substitute  the 
power  of  appointing  a  receiver.  Kow  this  company,  being  a 
railway  company  in  the  sense  of  having  a  railway  which  it  has 
constructed,  and  which  is  open  to  the  public,  and  communicates 
with  other  railways,  and  having  rolling  stock  upon  that  railway, 
(1)  13  Q.  B.  D.  320. 
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0.  A.      is'withini^tlie  object,  purview  and  intention  of  the  Legislature  in 
the  Act  which  we  are  now  construing.    In  my  judgment,  there- 
In  re      fore,  this  company  is  not  merely  within  the  words  but  within  the 
V^st'india  object,  intent  and  meaning  of  the  statute. 

mPA^  The  only  other  point  which  requires  attention  is  this.  It  has 
been  suggested  that  the  4th  section  only  justifies  the  appoint- 
ment of  a  receiver  in  respect  of  the  railway.  This  is  not  a  case 
in  which  the  railway  forms  any  separate  undertaking.  It  is  part 
of  the  common  undertaking  of  the  company,  and  the  language  of 
the  4th  section  appears  to  me  to  be  plain.  It  protects  the  rolling 
stock  on  the  railway  ;  it  gives  a  power  to  appoint  a  manager  of 
the  undertaking,  and  it  requires  that  due  provision  shall  be  made 
for  the  working  expenses  of  the  railway,  and  the  other  proper 
outgoings  in  respect  of  the  undertaking.  These  words  may  be 
called  vague,  but  because  vague  they  are  large  and  wide  enough 
to  apply  to  any  case  like  the  present.  I  think,  therefore,  that 
the  order  below  is  perfectly  right. 

Lopes,  L.J. : — 

If  the  language  in  sect.  3  of  the  Railway  Companies  Act,  1867, 
was  intended  to  cover  a  case  like  the  present,  the  language  used 
is,  in  my  opinion,  most  unfortunate.  Why  the  word  "consti- 
tuted "  was  used  I  am  at  a  loss  to  understand.  However,  as  the 
rest  of  the  Court  think  that  the  present  company  comes  within 
the  definition,  I  do  not  dissent,  and  I  am  very  glad  that  this 
conclusion  can  be  arrived  at,  because  I  entirely  agree  with  Lord 
Justice  Fry  that  the  case,  beyond  all  doubt,  is  within  the  mischief 
intended  to  be  provided  for  by  the  Act.  The  case  of  the  Great 
Northern  Bailway  Company  v.  Tahourdin  (1)  was  cited ;  but  that 
case,  I  think,  is  clearly  distinguishable  from  the  present.  I 
entirely  agree  with  the  construction  put  upon  sect.  4  by  the 
rest  of  the  Court. 

Solicitor  for  Petitioner  :  Venn. 
Solicitors  for  Appellants  :  Machrell,  Maton  &  Godlee. 
Solicitors  for  Doch  Company  :  Freshfields  &  Williams, 
Solicitors  for  Railway  Company  :  F.  C.  Matheivs  &  Browne. 

(1)  13  Q.  B.  D.  320. 

H.  C.  J. 
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In  re  EAILWAY  AKD  ELECTEIC  APPLIANCES 
COMPANY. 

Deed — Patent — Assignment — BoyaUies — Lapse  of  Patent — Implied  Covenant  to 
keep  up  Patent — Company — Winding-up — Damages. 

On  the  sale  of  a  patent  by  the  patentees  to  a  limited  company  a  deed  of 
assignment  was  executed  by  the  parties,  by  which,  after  a  recital  that  the 
patentees  had  agreed  to  sell  the  patent  to  the  company  for  £250  *'  and  for 
the  other  considerations  therein  appearing,"  the  patentees  assigned  the  patent 
to  the  company  absolutely :  and  after  covenants  for  title  by  the  patentees, 
including  a  covenant  for  quiet  enjoyment  of  the  patent  "  during  the  term 
subsisting  therein,"  the  company  covenanted  to  pay  to  the  patentees  a 
royalty  for  every  article  "which  should  be  manufactured  or  sold  by  the 
company  "  under  the  patent  "  while  subsisting,"  and  also  a  proportion  of 
the  profits  arising  from  the  manufacture  or  sale  and  from  licenses  granted 
for  the  manufacture  or  sale  of  articles  to  be  manufactured  under  the  patent 
"  while  subsisting."  The  deed  contained  no  express  covenant  by  the  com- 
pany to  keep  the  patent  on  foot  or  to  manufacture  or  sell  articles  under  the 
patent.  On  the  expiration  of  the  first  four  years  of  the  patent  the  company 
duly  paid  the  first  renewal  fee  under  the  Patents,  Designs,  and  Trade- 
mar  Jcs  Act,  1883,  but  on  the  expiration  of  the  fifth  year  they,  through 
inadvertence,  omitted  to  pay  the  second  renewal  fee  within  the  time  required 
by  the  Act  and  the  rules  thereunder,  and  consequently  the  patent  lapsed. 
After  an  ineffectual  attempt  to  obtain  a  private  Act  of  Parliament  to  revive 
the  patent,  the  company  passed  resolutions  for  a  voluntary  winding-up, 
and  the  patentees  thereupon  sent  in  a  claim  for  damages  for  the  loss, 
through  the  lapse  of  the  patent,  of  the  royalties  reserved  by  the  assignment, 
contending  that  a  covenant  to  keep  the  patent  on  foot  should  be  implied 
in  the  assignment : — 

Held,  that  no  such  covenant  could  be  implied  ;  and  that,  even  if  it  could, 
the  patentees  could  not  obtain  more  than  nominal  damages,  the  company 
being  under  no  obligation,  either  express  or  implied,  to  manufacture  the 
patented  articles  and  being  no  longer  able  to  carry  on  business. 
The  doctrine  of  implying  covenants  in  deeds  discussed. 

Adjouened  summons. 

On  the  llth  of  October,  1881,  letters  patent  were  granted  to 
Edward  Gilbert  and  Daniel  Sinclair  for  a  term  of  fourteen  years 
for  an  invention  "  for  a  new  and  improved  fastener  for  securing 
the  coverings  of  railway  and  other  waggons  or  vehicles,"  subject 
to  a  proviso  avoiding  the  letters  patent  in  default  (amongst  other 
things)  of  payment  by  the  patentees  of  the  renewal  fee  of  £50 


KAY,  J. 

1888 
May  29. 
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KAY,  X    before  the  expiration  of  three  years  from  the  date  of  the  letters 
1888  patent. 

In  re         By  an  indenture  dated  the  1st  of  March,  1883,  and  made  and 
AND^ScTEic  executed  between  and  by  Messrs.  Gilbert  and  Sinclair,  the  pa- 
"odmpan?^  tentees,  of  the  one  part,  and  the  Railway  and  Electric  Appliances 

  Company,  Limited,  of  the  other  part,  after  reciting  the  grant  of 

the  letters  patent  and  the  filing  of  the  specification  under  them, 
it  was  recited  as  follows :  "  And  whereas  the  said  E.  Gilbert  and 
D.  Sinclair  have  contracted  and  agreed  with  the  company  for  the 
sale  to  them  of  the  said  invention  and  letters  patent,  and  the 
rights,  privileges,  and  advantages  thereof,  at  or  for  the  price  or 
sum  of  £250  and  for  the  other  considerations  herein  appearing."" 
And  it  was  witnessed  that  in  consideration  of  the  premises  and  of 
the  sum  of  £250  paid  by  the  company,  the  said  E.  Gilbert  and 
D.  Sinclair  thereby  granted  and  assigned  unto  the  company  and 
their  assigns  the  said  invention  and  letters  patent  and  all  the  pri- 
vileges and  advantages  thereof,  and  the  exclusive  benefit  thereof, 
and  the  right  to  take  out  all  future  prolongations  and  extensions 
of  the  said  letters  patent  and  any  other  letters  patent  in  respect 
of  the  said  invention,  to  hold  unto  the  company  and  their  assigns 
absolutely.  Then  followed  a  covenant  by  Gilbert  and  Sinclair 
with  the  company  that  the  letters  patent  were  good,  valid,  and 
effectual,  and  that  they  had  full  power  to  assign  the  same :  "  And 
that  the  said  invention  and  letters  patent  and  premises  shall  and 
may  henceforth  be  lawfully  held  and  enjoyed  by  the  company 
and  their  assigns  during  the  term  subsisting  therein  and  after 
the  other  usual  covenants  for  title,  including  a  covenant  by  the 
assignors  to  deliver  over  to  the  company  all  orders  then  in  hand 
and  all  drawings  and  circulars  relating  to  the  invention,  the  com- 
pany covenanted  as  follows  :  "  And  the  company  hereby  covenant 
with  the  said  E.  Gilbert  and  D.  Sinclair,  and  with  each  of  them, 
that  the  company  or  their  assigns  will  pay  to  the  said  E.  Gilbert 
and  D,  Sinclair,  their  executors,  administrators,  or  assigns,  the 
sum  of  one  halfpenny  for  every  fastener,  or  other  article  of  the 
like  kind  which  shall  be  manufactured  or  sold  by  the  company, 
their  successors  or  assigns,  under  the  said  letters  patent,  or  any 
such  further  or  other  letters  patent  or  like  privileges  as  aforesaid, 
whether  within  the  countries  and  places  aforesaid,  or  elsewhere. 
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while  respectively  subsisting  ;  and  will  make  such  payment  for    KAY,  J. 

every  period  of  three  calendar  months  ending  on  the  last  day  of  1888 

the  months  of  March,  June,  September,  and  December,  within      in  re 

six  weeks  after  the  expiration  of  such  period :  and  also  in  each  and  Electoic 

and  every  year  endinsr  the  31st  day  of  December  in  which  the  Appliances 
^  ^         ^  ^  Company. 

net  profits  of  the  company,  or  their  assigns,  arising  from  the   

manufacture  and  sale,  and  from  licenses  granted  for  the  manu- 
facture or  sale  of  the  articles  to  be  manufactured  under  such 
letters  patent  or  privileges  as  aforesaid  while  respectively  subsist- 
ing, or  otherwise  in  respect  of  the  said  letters  patents  and 
privileges  while  respectively  subsisting,"  should  reach  a  certain 
amount,  would  pay  to  Gilbert  and  Sinclair  a  share  of  the  profits 
and  of  the  sums  received  for  licenses  for  the  manufacture  or 
sale  of  the  patented  articles.  On  the  4th  of  June,  1885,  the 
company  granted  licenses  to  two  railway  companies  in  con- 
sideration of  £200  and  £250  respectively  ""^to  make  and  use 
the  said  invention  during  the  unexpired  residue  of  the  term  of 
the  said  letters  patent."  Under  the  provisions  of  the  Patents, 
Designs,  and  Trade-marhs  Act,  1883,  the  renewal  fee  on  patents, 
instead  of  remaining  at  a  lump  sum  of  £50,  became  jpayable  at 
the  option  of  the  patentees  by  instalments,  the  first  instalment, 
£10,  being  payable  in  the  present  case  on  the  11th  of  October, 
1885,  being  the  expiration  of  the  fourth  year  from  the  date  of  the 
letters  patent.  Accordingly  this  first  instalment  was  duly  paid 
in  September,  1885,  but  in  consequence  of  the  patent  agents 
having  omitted  to  give  notice  that  the  next  payment  fell  due  on 
the  11th  of  October,  1886,  such  payment  was  not  in  fact  made, 
and  the  omission  was  not  discovered  until  after  the  11th  of 
January,  1887,  when  the  enlarged  period  of  three  months  allowed 
by  the  Act  for  the  payment  of  renewal  fees  expired.  Subse- 
quently an  ineffectual  application  was  made  by  the  company  to 
Parliament  by  petition  for  a  private  Act  to  revive  the  letters 
patent.  •  -  ^ 

In  November,  1887,  resolutions  were  passed  by  the  company 
for  a  voluntary  winding-up  and  appointing  two  liquidators.  In 
answer  to  the  usual  advertisement  for  creditors,  Messrs.  Gilbert  & 
Sinclair  sent  in  a  claim  for  £2000  damages  for  alleged  loss 
occasioned  by  the  company  having  failed  to  pay  the  second 
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KAY,  J.    renewal  fee  of  £10  and  so  allowed  the  letters  patent  to  become 
1888  void. 

^JJ^g         This  summons  was  then  taken  out  by  the  liquidators  under 

Bailway  ]^3g  i]^Q  Companies  Act,  1862,  for  directions  as  to  whether 
AND  Electric  '   ^  \ 

Appliances  they  should  admit  the  claim  either  in  whole  or  in  part. 

Company. 

BensJiaw,  Q.C.,  and  Chadwyck  Healey,  for  the  liquidator : — 

The  question  is  whether  a  covenant  to  keep  the  patent  on  foot 
should  be  implied  in  the  deed  of  assignment,  so  as  to  render  the 
company  liable  for  a  breach  of  it.  We  submit  not.  This  is 
not  the  case  of  a  simple  agreement,  but  of  a  formal  deed  under 
seal  containing  clear  and  express  covenants  ;  and  the  balance  of 
authority  shews  that  in  dealing  with  formal  contracts  the  Court 
will  be  extremely  cautious  before  arriving  at  a  conclusion  that 
the  parties  intended  more  than  they  expressed :  Churchward  v. 
Beg.  (1) ;  Ehodes  v.  Forwood  (2). 

[Kay,  J. : — Stirling  v.  Maitland  (3)  seems  to  be  a  case  against 
you.] 

That  was  a  case  simply  of  construction. 

[Kay,  J. : — In  MIntyre  v.  Belcher  (4),  where  the  defendant 
purchased  a  medical  practice,  and  agreed  to  pay  the  plaintiff  a 
certain  proportion  of  the  earnings,  but  afterwards  ceased  to  carry 
on  the  business  or  obtain  earnings,  it  was  held  that  there  was 
an  implied  covenant  in  the  agreement  that  he  would  not  by  his 
wilful  acts  or  defaults  prevent  the  receipt  of  earnings.] 

That  was  the  case  of  an  agreement,  not  a  deed  ;  and  the  ques- 
tion there  turned  on  the  defendant's  "  wilful  act  or  default,"  which 
was  the  case  made  by  the  pleadings.  Here,  looking  at  the  terms 
of  the  deed,  the  inference  is  that  the  company  were  not  bound  to 
sell  or  manufacture  the  patented  articles  or  to  be  put  under  any 
obligation  whatever  to  keep  up  the  patent.  There  is,  no  doubt, 
some  difficulty  upon  the  authorities ;  the  Court  having  in  some 
cases  been  disinclined  to  infer  a  covenant  not  expressed,  as  in 
Churchward  v.  Beg.  and  Bhodes  v.  Forwood,  while  in  other  cases 
they  have  done  so  readily,  as  in  Stirling  v.  Maitland,  MIntyre 

(1)  Law  Kep.  1  Q.  B.  173.  (3)  5  B.  &  S.  840. 

(2)  1  App.  Gas.  256,  262.  (4)  14  C.  B.  (N.S.)  654. 


VOL.  XXXVIIL]         CHANCEEY  DIVISION. 


601 


V.  Belcher  (1),  and  Telegraph  Despatch  and  Intelligence  Company  v.     KAY,  J. 
McLean  (2),  which  latter  case,  however,  was  really  one  of  fraud,  1888 
and,  moreover,  none  of  the  authorities  were  cited  in  it.    Ac-  jj^g 
cording  to  Aspdin  v.  Austin  (3)  and  Bashleigh  v.  South-Eastern  ^nd^Elec^rtc 
Bailway  Company  (4),  covenants  may  be  inferred  from  words  of  Appliances 

recital  or  reference,  but  not  where  there  are  express  covenants  to   

perform  certain  acts  :  in  that  case  there  is  no  implication  of 
covenants  to  do  every  act  convenient  or  even  necessary  for  the 
perfect  performance  of  the  express  covenants.  In  Iven  v.  Elwes  (5) 
it  was  held  that  a  covenant  is  not  to  be  implied  in  a  deed  unless, 
upon  the  fair  construction  of  the  deed,  it  appears  that  it  was  the 
intention  of  the  parties  that  the  covenant  should  be  implied,  or 
unless  it  is  absolutely  necessary  to  imply  it.  Here,  it  was  left 
entirely  to  the  option  of  the  company  whether  they  should 
keep  the  patent  on  foot  or  not.  The  insertion  of  such  a  cove- 
nant was,  in  fact,  unnecessary,  because  it  was  obviously  in  the 
company's  own  interest  that  they  should  keep  the  patent  on 
foot.  Even  if  a  covenant  to  keep  up  the  patent  were  to  be 
implied,  no  claim  for  damages  could  be  maintained,  there  being 
no  covenant  by  the  company  to  sell  or  manufacture. 

Horfon  Smith,  Q.C.,  and  Haldane,  for  Messrs.  Gilbert  &  Sin- 
clair : — 

We  submit  that  we  are  entitled  to  damages  for  the  company 
having  failed  to  keep  up  the  patent  and  so  deprived  us  of  the 
means  of  earning  the  royalty  and  share  of  profits  reserved  to  us 
by  the  deed  of  assignment.  The  covenant  for  payment  of  a 
royalty  makes  it  necessary  to  infer  a  covenant  to  keep  up  the 
patent  whereby  the  royalty  is  to  be  earned,  and  this  view  is 
supported  by  authority,  especially  by  Telegraph  Despatch  and 
Intelligence  Company  v.  McLean  (6).  It  is  clear  from  the  assign- 
ment that  the  parties  intended  the  patent  to  be  carried  on  and 
worked ;  and  the  keeping  up  of  the  patent,  so  as  to  enable  the 
royalty  and  share  of  profits  to  be  earned,  was  among  the  "  con- 
siderations" for  the  deed.    The  question  in  all  such  cases  is 

(1)  14  C.  B.  (N.S.)  654.  (4)  10  C.  B.  612. 

(2)  Law  Rep.  8  Ch.  658,  662.  (5)  3  Drew.  25,  34. 

(3)  5  Q.  B.  671,  683.  (6)  Law  Rep.  8  Ch.  6:8. 
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KAY,  J.  purely  one  of  contract,  and  is  so  treated  in  the  cases  that  have 

1888  been  cited,  and  the  Court  will  imply  a  covenant  which  is  necessary 

jj^g  for  the  due  fulfilment  of  the  contract.  As f  din  v.  Austin  (1)  was 

Kailway  adverselv  commented  on  in  Emmens  v.  Elderton  (2). 

AND  ELECTEIC  ^ 

Kay,  J.  :— 

I  am  asked  in  this  case  to  imply  in  a  deed  a  covenant  which 
is  not  there,  a  deed  which,  it  seems  to  me,  is  carefully  and  not 
unskilfully  drawn,  and  the  very  great  danger  of  implying  such 
a  covenant  in  the  deed  is^  of  course,  manifest.  I  cannot  consider, 
and  I  have  no  right  to  know,  what  the  suggestions  were  which 
led  to  this  deed.  All  I  can  fairly  look  at,  and  all  I  have  a  right 
to  know,  is,  what  were  the  attendant  circumstances  at  the  time 
when  it  was  executed.  It  may  very  well  be  that  the  parties 
discussed  this  matter,  most  carefully  considered  it  on  both  sides, 
and  deliberately  and  with  intention  omitted  to  put  in  this  deed 
such  a  covenant  as  I  am  asked  to  imply;  and,  of  course,  the 
danger  of  raising  a  right  by  an  implication  of  that  kind  is  a  very 
great  one,  which  is  amply  illustrated  by  the  consideration  I  have 
just  mentioned. 

The  facts  of  the  case  are  these.  Two  gentlemen,  Gilbert  and 
Sinclair,  were  possessed  of  a  patent  which  had  then  recently 
been  brought  out,  and  in  respect  of  which  there  were  certain 
yearly  payments  of  £10  to  be  made  in  order  to  keep  it  on  foot, 
and  the  omission  to  make  one  of  these  payments  for  three 
months  would  render  that  patent  absolutely  invalid.  In  that 
state  of  things  they  assign  the  patent  to  the  Bailway  and  Electric 
Ap][)liances  Comjoany,  Limited,  which  is  now  in  liquidation';  and 
the  assignment  was  made  by  a  deed  of  the  1st  of  March,  1883, 
the  deed  in  which  I  am  asked  to  imply  a  covenant.  The  cove- 
nant which, I  am  asked  to  imply  is  a  covenant  to  keep  this  patent 
on  foot.  There  is  no  such  covenant  expressed  in  the  deed  ;  there 
are  no  words  in  the  deed  capable  of  being  construed  into  such  a 
covenant ;  and  it  is  in  the  entire  absence  of  any  such  express 
covenant  that  I  am  asked  to  add  to  this  deed  a  covenant  to  keep 
up  the  patent. 

Now,  there  have  been  a  good  many  authorities  on  this  subject, 
(1)  5  Q.  B.  671.  (2)  4  H.  L.  0.  624. 
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many  of  which  recognise  the  extreme  difficulty  and  the  extreme    KAY,  J. 
danger  of  making  an  implication  of  that  kind.    One  of  the  1888 
earliest  of  those  which  have  been  cited  before  me  is  JH'IutyTe  v.      in  re 
Belcher  (1).    The  case  is  thus  stated  in  the  marginal  note  :  "  By  ^>j^^lecteic 
an  agreement  for  the  sale  of  the  goodwill  of  a  medical  practice,  it  ^^^^^^^^ 

was  stipulated  that  the  purchaser  should  have  delivered  up  to   

him  possession  of  the  house,  and  have  sold  to  him  the  horse, 
drugs,  bottles,  and  surgical  instruments  and  furniture  employed 
in  the  business,  at  the  sum  of  £17  5s. :  and  the  vendors  agreed 
with  the  purchaser  to  pay  rent  and  taxes  up  to  a  given  day, 
and  that  they  would  not  within  ten  years  from  the  date  of  the 
agreement  practise,  &c.,  at  or  within  ten  miles  of  the  place  :  and 
the  purchaser  agreed  that  he  would,  on  condition  of  the  premises, 
pay  the  vendors  for  and  in  respect  of  each  of  the  successive  years 
ending  the  31st  of  December,  1860,  1861,  1862,  and  1863,  if  he 
should  be  living  at  the  end  of  each  respective  year,  one  fourth 
part  of  the  earnings  and  receipts  in  respect  of  the  said  practice, 
without  any  deduction  for  expenses — provided  the  earnings  and 
receipts  in  each  year  should  amount  to  £300."  The  matter  came 
on  upon  demurrer  to  the  declaration,  and  turned  entirely  on  a 
<^uestion  of  pleading ;  and  the  judgment  of  Chief  Justice  Erie, 
which  would  seem  to  have  been  brief,  contains  this  passage  (2) : 
The  substance  of  that " — that  is,  the  pleading — "  is  that  he  (the 
defendant)  has  wilfully  chosen  to  destroy  the  goodwill.    Is  that 
a  breach  of  the  agreement?    I  think  it  is  necessarily  implied 
from  the  stipulations  in  the  agreement  that  the  defendant  would 
take  common  and  ordinary  care  so  to  carry  on  the  business  as  to 
realize  receipts.    And  a  wilful  omission  so  to  do  renders  him 
liable  to  an  action."  Another  of  the  learned  Judges,  Mr.  Justice 
WilliamSy  says  :  "  Looking  at  this  agreement,  although  it  is  true 
there  is  no  express  contract  on  the  part  of  the  defendant  to  carry 
on  the  business  for  the  four  years,  I  think  such  a  contract  may  be 
fairly  implied."    And  another  of  the  learned  Judges,  Mr.  Justice 
WilleSy  says :  "  The  nature  of  the  stipulated  payments  is  such  that 
it  is  necessary  that  the  business  should  continue  to  be  carried  on 
during  the  four  years.    By  wilfully  incapacitating  himself  from 
doing  so,  the  defendant  clearly  breaks  his  contract ; "  and  the 

(1)  14  C.  B.  (N.S.)  654.  (2)  14  C.  B.  (N.S.)  663,  664. 

2  T2  1 
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KAY,  J.    illustration  he  gives  is  this :  "  As,  if  I  grant  a  man  all  the  apples 

1888       growing  upon  a  certain  tree,  and  I  cut  down  the  tree,  I  am- 

In  re      guilty  of  a  breach."    I  must  say  that  that  illustration  does  not 

AND^LECTRic  ^^^^^  satlsfj  mj  mlud,  and  requires  reconsideration.    It  seems 

Appliances  to  me  that  that  illustration  imports  perfectly  new  considerations. 
Company. 

  I  do  not  use  the  word  "  considerations  "  in  the  legal  sense,  but 

as  meaning  a  perfectly  new  matter  altogether.  If  a  man  sells  the 
fruit  of  a  standing  tree  it  is  not  necessary  to  say  there  is  an 
implied  contract  to  keep  the  tree  there  ;  but  if,  after  selling  the 
fruit,  having  in  his  pocket  the  price  which  he  has  been  paid  for 
it,  he  cuts  the  tree  down,  he  commits  a  deliberate  fraud  upon  the 
person  to  whom  he  has  sold  the  fruit  of  the  tree ;  and  I  should 
suppose  that  this  element  of  fraud  enters  more  or  less  distinctly 
into  all  such  cases  as  M'Intyre  v.  Belcher  (1).  Where  a  man  con- 
tracts to  make  certain  payments  as  part  of  the  price  of  a  thing 
which  he  has  bought  and  then  "  wilfully  " — the  word  used  by 
three  of  the  four  Judges  in  that  case — incapacitates  himself  from 
making  those  payments  by  destroying  the  thing  which  was  to 
produce  the  money  out  of  which  the  payments  were  to  be  made, 
he  certainly  commits,  in  the  eye  of  a  Court  of  Equity,  and  I 
should  presume  in  the  eye  of  a  Court  of  Law  also,  a  fraud  upon 
the  man  from  whom  he  has  purchased  the  thing  which  was  to 
produce  the  profit  out  of  which  he  was  to  make  these  payments. 
But,  no  doubt,  it  was  put  in  that  case  on  the  ground  of  implied 
contract ;  and  the  same  ground  has  been  adopted  in  another  case 
which  has  been  referred  to,  Stirling  v.  Maitland  (2),  where  Lord 
Chief  Justice  Cockhurn  says :  "  I  look  on  the  law  to  be  that,  if 
a  party  enters  into  any  arrangement  which  can  only  take  effect 
by  the  continuance  of  a  certain  existing  state  of  circumstances^ 
there  is  an  implied  engagement  on  his  part  that  he  shall  do 
nothing  of  his  own  motion  to  put  an  end  to  that  state  of  circum- 
stances, under  which  alone  the  arrangement  can  be  operative." 
And  just  to  mention  the  other  case  on  which  reliance  is  chiefly 
placed,  the  case  of  the  Telegraph  Despatch  and  Intelligence  Com- 
fany  v.  McLean  (3),  there  a  news  agency  business  was  sold  by 
the  defendant  to  the  plaintiffs  for  £2500,  payable  by  instalments, 

(1)  14  C.  B.  (N.S.)  654.  (2)  5  B.  &  S.  840/ 852. 

(3)  Law  Rep.  8  Ch.  658. 
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The  first  two  instalments  of  £500  each  were  payable  at  all  events,    KAY,  J. 

but  the  payment  of  the  other  two  of  £750  each  was  contingent  1888 

on  the  profits  of  the  business,  and  in  the  event  of  the  profits  of      in  re 

the  business  exceeding  a  certain  amount,  the  defendant  was  to  ^nd  ElectIio 

receive  certain  benefits ;  and  it  was  held  that,  as  the  purchase-  Appliances 

^  Company. 
money  was  to  be  ascertained  by  reference  to  the  profits,  there   

was  an  implied  covenant  that  the  business  should  be  carried  on, 

and  that  the  plaintiffs  had  broken  that  implied  covenant  by 

•assigning  the  business  away  to  other  parties  between  whom  and 

the  plaintiffs  in  the  action  there  was  no  privity  whatever,  and 

against  whom  they  could  not  recover. 

Now,  in  all  these  cases  there  was  the  element  of  a  wilful  act 
on  the  part  of  the  person  against  whom  relief  was  sought  which 
incapacitated  him  from  carrying  out  that  covenant  which  he  had 
clearly  entered  into  to  make  particular  payments. 

In  the  present  case,  the  agreement  which  I  have  to  deal  with 
is  by  deed ;  and  I  agree  with  the  argument  that,  being  by  deed, 
it  ought  to  be  all  the  more  carefully  construed ;  because,  if  it 
were  a  mere  preliminary  agreement  which  had  afterwards  to  be 
carried  out  by  being  embodied  in  a  deed,  of  course,  one  might 
easily  assume  the  agreement  itself  would  not  have  been  prepared 
with  the  same  care  as  the  completed  deed.  But  here  I  have  the 
deed ;  and,  as  I  have  said  already,  it  seems  to  me  to  be  a  deed 
very  carefully  and  not  unskilfully  framed.  It  recites  the  letters 
patent  and  the  filing  of  the  specification,  and  then  it  recites 
that  Mr.  Gilbert  and  Mr.  Sinclair,  the  patentees,  had  contracted 
with  the  company  for  the  sale  to  them  of  the  said  invention 
and  letters  patent,  and  the  rights,  privileges  and  advantages 
thereof,  at  or  for  the  price  or  sum  ,  of  £250  and  for  the  other 
considerations  therein  appearing.  Now,  I  entirely  agree  that 
those  last  words  are  important,  because  they  shew  that  the  £250 
was  not  the  only  consideration,  and  that  what  is  subsequently 
contained  in  the  deed  was  partly  the  consideration  for  which 
these  letters  patent  were  sold.  Then  there  is  an  assignment  of 
the  letters  patent,  and  all  the  privileges  and  advantages  thereof, 
absolutely,  and  there  is  a  covenant  by  Messrs.  Gilbert  &  Sinclair 
that  the  letters  patent  are  good  and  valid,  and  that  the  said 
letters  patent  shall  and  may  thenceforth  be  peacefully  held  and 
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KAY,  J.    enjoyed  by  the  company  and  their  assigns  "  during  the  term 

1888       subsisting  therein."    I  lay  stress  on  those  words  purposely^ 

In  re      because  they  are  apt  words  which  describe  the  duration  of  a 

AND  Electric  completed  period.    There  are  various  other  covenants  which  I 

Appliances  need  not  dwell  upon  particularly.    Then  comes  this  covenant  : 
Company.       ,    -,     .  n      i  -  ^      ^         -  -r^ 

— -      "  And  the  company  hereby  covenant  with  the  said  Edward 

Gilbert  and  Daniel  Sinclair,  and  with  each  of  them,  that  the  com- 
pany or  their  assigns  will  pay  to  the  said  E.  Gilbert  and  D.  Sin- 
clair, their  executors,  administrators  or  assigns,  the  sum  of  one 
halfpenny  for  every  fastener,  or  other  article  of  the  like  kind 
which  shall  be  manufactured  or  sold  by  the  company,  their 
successors  or  assigns,  under  the  said  letters  patent,  or  any  such 
further  or  other  letters  patents  or  like  privileges  as  aforesaid, 
whether  within  the  countries  and  places  aforesaid,  or  elsewhere, 
while  respectively  subsisting."  Now,  it  will  be  observed  that 
the  phrase  is  altered :  instead  of  "  during  the  term  subsisting 
therein,"  we  now  have  the  phrase,  "  while  respectively  subsisting ;" 
and  the  covenant  goes  on ;  "  and  will  make  such  payment  for 
every  period  of  three  calendar  months  ending  on  the  last  day  of 
the  months  of  March,  June,  September  and  December,  within  six 
weeks  after  the  expiration  of  such  period  ;  and  also  in  each  and 
every  year  ending  the  31st  day  of  December  in  which  the  net 
profits  of  the  company,  or  their  assigns,  arising  from  the  manu- 
facture and  sale,  and  from  licenses  granted  for  the  manufacture  or 
sale  of  the  articles  to  be  manufactured  under  such  letters  patent 
or  privileges  as  aforesaid  while  respectively  subsisting  " — repeat- 
ing the  same  words — should  reach  a  certain  amount — would  pay 
to  Messrs.  Gilbert  &  Sinclair  a  share  of  the  profits  and  of  the 
sums  received  from  licenses.  I  need  not  go  further  through  the 
deed.  There  is  an  entire  absence  of  any  covenant  on  the  part  of 
the  company  to  make  the  payments  necessary  to  keep  the  patent 
on  foot,  or  in  any  way  to  keep  the  patent  on  foot.  There  is  an 
entire  absence  of  any  covenant  on  the  part  of  the  company  to 
make  anything  under  the  patent  even  if  they  did  keep  it  on 
foot ;  and  now,  the  company  being  in  liquidation,  the  liquidators 
have  come  here  to  ask  the  Court  whether  a  claim  on  the  part  of 
Messrs.  Gilbert  &  Sinclair  for  damages  can  be  maintained  under 
the  following  circumstances.    The  first  of  the  payments  which 


VOL.  XXXVIII.]  CHANCEKY  DIVISION. 


607 


had  to  be  made  after  this  assignment  was  duly  made,  but  the    KAY,  J. 
second  payment,  by  an  inadvertence,  which  it  is  obvious  was  a  1888 
hond  fide  mistake,  was  omitted  to  be  made,  and  the  three  months      in  re 
of  grace  allowed  by  the  Act  having  expired,  the  patent  lapsed  ;  and'electeic 
but  the  good  faith  of  the  company  was  shewn  abundantly  by  this,  ^^^p"^^*^^ 

that  they  actually  went  to  the  expense  of  trying  to  obtain  a   

private  Act  of  Parliament  to  remedy  that  omission,  which,  I  have 
no  doubt,  had  occurred  by  pure  inadvertence.  They  did  not 
succeed,  and,  therefore,  the  patent  has  lapsed. 

Now,  to  say  there  was  anything  "  wilful,"  in  the  sense  of 
involving  an  act  of  bad  faith  on  the  part  of  the  company,  is 
impossible.  There  was  nothing  of  that  kind  at  all,  and  if  the 
covenant  to  be  implied  is  not  wilfully  to  destroy  the  patent 
that  would  not  assist  the  Plaintiff ;  but  the  real  question  in  the 
case  is,  If  in  any  such  case  you  can  imply  a  contract  to  keep 
the  patent  on  foot,  can  that  contract  be  implied  here  ?  Can  I 
import  into  this  deed' a  covenant  to  keep  this  patent  on  foot? 
The  payments  under  the  covenant  are  only  to  be  made  while 
the  patent  is  subsisting.  It  was  known  to  all  the  parties  when 
this  deed  was  executed  that  the  patent  could  only  subsist  if 
the  statutory  payments  were  made ;  and  that,  if  any  of  these 
statutory  payments  was  not  duly  made,  at  the  end  of  three 
months  from  the  time  when  it  ought  to  have  been  made  the 
patent  would  lapse.  That  was  one  condition  of  the  subsis- 
tence of  the  patent ;  and  seeing  on  the  face  of  the  deed  that 
the  phrase  which  relates  to  the  duration  of  the  term  is  dropped 
when  you  come  to  the  covenant  as  to  the  royalty  payments  the 
company  are  to  make,  it  seems  to  me  that  the  phrase  was  ad- 
visedly dropped,  and  that  the  company  did  not  intend  that  they 
should  be  bound  to  keep  the  patent  on  foot.  Messrs.  Gilbert 
&  Sinclair,  believing  the  patent  to  be  a  valuable  patent,  and 
that  the  company  would  not  neglect  to  keep  it  on  foot,  were 
quite  content  to  leave  that  to  be  governed  by  the  interest  the 
company  would  have  in  keeping  the  patent  on  foot,  without 
asking  the  company  to  enter  into  any  contract  or  covenant  to 
that  effect  at  all.  It  seems  to  me  that  I  should  be  running 
extreme  danger  of  doing  that  which  would  be  entirely  contrary 
to  the  intention  of  both  parties  if  I  imported  into  this  deed  a 


.608 


CHANCEKY  DIVISION.  [VOL.  XXXVIIT. 


KAY,  J.     covenant,  which  is  not  there,  to  keep  the  patent  on  foot.  I, 
1888       therefore,  must  decline  to  import  such  a  covenant.    It  seems  to 
In  re      me  the  patent  lapsed  by  a  mistake  which  did  not  involve  bad 
AND  Electeic  ^^it^j       I  cannot  hold  the  company  liable  because  they  are  not 
^OMPANY^  now  able  to  make  those  royalty  payments  which  they  might 

  have  made  if  the  patent  had  been  kept  on  foot. 

I  think  great  weight  attaches  to  the  other  argument  that, 
supposing  such  a  covenant  were  to  be  implied,  there  is  no  obliga- 
tion, expressed  or  implied,  to  manufacture  the  articles  under  this 
patent.  What  sort  of  damage,  then,  would  Messrs.  Gilbert  & 
Sinclair  establish  if  I  did  imply  such  a  covenant  ?  The  company 
not  being  able  to  carry  on  its  business,  it  could  not  manufacture 
the  articles ;  so  that  the  damages  would  be  only  nominal.  There- 
fore, if  I  could  imply  such  a  covenant,  I  could  only  give  nominal 
damages  to  Messrs.  Gilbert  &  Sinclair. 

Much  the  safest  rule  in  such  cases,  in  my  opinion,  to  follow, 
when  there  is  any  reasonable  doubt  whether  the  parties  did 
intend  to  enter  into  a  covenant  such  as  is  sought  to  be  implied 
here,  is  to  look  at  the  deed  and  at  the  circumstances  under  which 
the  deed  was  made ;  and  if  you  find  that  there  is  no  such  cove- 
nant in  the  deed,  and  that  there  has  been  no  bad  faith  on  the 
part  of  those  against  whom  it  is  sought  to  imply  such  a  covenant, 
the  Court  ought  to  be  extremely  careful  how  it  implies  such  a 
<50venant  in  a  well-considered  deed,  when  there  are  no  words  what- 
ever which  express  that  covenant  in  any  way.  Here  there  are  no 
such  words.  Therefore,  I  must  say  that  no  claim  of  this  kind 
can  possibly  be  allowed. 

With  regard  to  the  costs,  the  liquidators  will  have  their  costs 
out  of  the  estate,  but  the  claimants  will  have  no  costs. 

Solicitors  :  Burton,  Yeates,  Hart  &  Burton ;  LinMater  &  Co, 


G.  I.  F.  C. 
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In  re  HYATT.  CHITTY,  j. 

BOWLES  V,  HYATT.  isss 

[1886    H.    85.]  ^pn7^12,13, 

Mortgagor  and  Mortgagee  —  Executor — Devastavit — Statute  of  Limitations — 
Trustees— Rents  and  Profits — Assets — Specialty  Creditor —  3  <fc  4  Will.  4, 
c,  104  [Revised  Ed.  Statutes,  vol.  vii.,  p.  617J. 

Testator  mortgaged  freeholds,  and  died  in  May,  1867,  having  devised  all 
his  real  and  personal  estate  to  A.  and  B.  upon  certain  trusts,  and  having 

B,  ppointed  them  his  executors.  The  executors  without  making  provision 
for  the  mortgage  debt,  applied  the  whole  of  the  personal  estate  in  pay- 
ment to  simple  contract  creditors  and  beneficiaries.    In  1869  A.  died,  and 

C.  was  appointed  trustee  in  his  place  in  1871.  The  rents  of  the  real  estate 
were  received  by  A.  and  and  by  B.  and  (7.,  and  after  payment  of  the  in- 
terest on  the  mortgage  the  balance  was  applied  in  accordance  with  the  trusts 
■of  the  will.  The  mortgaged  property  became  an  insufi&cient  security,  and 
interest  having  fallen  into  arrear,  the  mortgagees  in  1886  commenced  pro- 
ceedings against  B.  and  (7.,  under  which  accounts  of  the  testator's  personal 
estate  received  by  A.  and  B.  or  by  B.  alone,  were  directed,  and  also  the 
usual  accounts  of  the  testator's  real  estate,  including  an  account  of  rents 
and  profits  against  B.  and  C.  Accounts  were  accordingly  carried  in  in 
which  B.  and  C.  claimed  credit  for  all  payments  and  disbursements  made 
to  simple  contract  creditors  and  beneficiaries,  and  further  that  as  to  such 
of  the  payments  as  were  made  by  A.  and  B.  upwards  of  six  years  prior  to 
the  action  any  claim  on  a  devastavit  was  statute  barred,  and  that  as  to  the 
rents  and  profits  they  were  not  liable  to  account  for  them  at  all  :— 

Eeld,  following  In  re  Marsden  (1)  on  this  point  and  distinguishing  In  re 
Gale  (2),  that  B.  could  not  set  up  his  own  and  A.h  wrongful  payment  by 
way  of  devastavit  as  a  defence  in  order  to  claim  the  benefit  of  the  Statute 
of  Limitations. 

That  as  to  the  rents  and  profits  which  had  been  received  by  B.  or  B. 
and  C.  jointly,  that  they  were  under  3  &  4  Will.  4,  c.  104,  assets  by  accre- 
tion liable  under  the  circumstances  for  payment  of  creditors  by  specialty 
just  as  much  as  the  real  estate  was  assets  under  that  statute. 

Adjouened  summons. 

By  an  indenture  of  mortgage  of  the  1st  of  October,  1863, 
made  between  William  Hyatt  (the  testator)  of  the  one  part,  and 
the  Plaintiffs  of  the  other  part,  a  freehold  farm  called  Brochhill 
Farm,  of  some  198  acres,  at  Eyford,  in  the  county  of  Gloucester ^ 
was  conveyed  to  the  Plaintiffs  by  way  of  mortgage  to  secure 
(1)  26  Ch.  D.  783.  ,   (2)  22  Ch.  D.  820. 
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CHITTY,  J.  £5000  and  interest  at  £4  per  cent.  This  indenture  also  con- 
1888  tained  the  usual  covenant  by  the  mortgagor  for  himself,  his  heirs, 
executors,  and  administrators  with  the  Plaintiffs  for  payment  of 
principal  and  interest.  On  the  8th  of  May,  1867,  William  Hyatt 
died,  having  by  his  will  dated  the  4th  of  July,  1860,  devised  and 
bequeathed  all  his  real  and  personal  estate  to  John  Gillett  and 
the  Defendant  Thomas  Hyatt,  upon  certain  trusts  for  the  benefit 
of  his  wife  and  children,  and  by  w^hich  he  empowered  his  said 
trustees  to  carry  on  his  farming  business  for  the  benefit  of  his 
family,  or  to  let  the  various  leasehold  and  freehold  farms  till  the 
youngest  of  his  children  attained  twenty-one,  and  appointed 
John  Gillett  and  Thomas  Hyatt  his  executors.  The  will  was 
proved  by  both  the  executors,  but  John  Gillett  alone  managed 
the  testator's  farming  business,  and  was  the  acting  executor  and 
trustee.  The  property  comprised  in  the  mortgage  was  believed 
to  be  amply  sufficient  to  secure  the  said  sum  of  £5000  and 
interest,  and  accordingly  no  other  provision  was  made  for  satis- 
fying the  said  mortgage  debt,  but  the  whole  of  the  testator's 
personal  estate  and  the  rents  of  his  real  estate,  including  the 
residue  of  the  rent  of  Brockhill  Farm,  after  providing  for  the 
interest  on  the  said  mortgage,  was  applied  by  John  Gillett  in 
payment  to  simple  contract  creditors  and  to  the  legatees  and 
beneficiaries,  and  generally  in  accordance  with  the  terms  of 
the  will. 

In  July,  1869,  John  Gillett  died.  The  surplus  rents  of  the 
real  estate  were  received  and  applied  for  the  benefit  of  the 
testator's  family  by  the  Defendant  Thomas  Hyatt  alone  until 
March,  1871,  when  the  Defendant  George  Hyatt  was  appointed 
trustee  of  the  said  will  jointly  with  the  Defendant  Thomas  Hyatt, 
and  the  5:eal  estate  was  conveyed  to  them.  The  balance  of  the 
rents  after  providing  for  the  interest  on  the  mortgage  was  re- 
ceived by  the  Defendants  Thomas  Hyatt  and  George  Hyatt  up  to 
May,  1884,  and  applied  by  them  in  accordance  with  the  trusts  of 
the  will  for  the  benefit  of  the  testator's  family.  The  leasehold 
interest  of  the  testator  in  certain  farms  bequeathed  by  his  will 
had  by  this  time  expired,  so  that  the  surplus  rent  after  providing 
for  the  mortgage  debt  was  then  the  only  income  from  real  estate 
available  for  the  widow.    In  May,  1884,  Brockhill  Farm  became 
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untenanted  in  consequence  of  the  prevailing  agricultural  depres-  CHITTY 
sion,  and  the  interest  having  fallen  into  arrear  a  receiver  was  1888 
appointed  at  the  instance  of  the  Plaintiffs  in  March,  1885.  re 

In  January,  1886,  Brockhill  Farm  having  become  an  insufE- 
cient  security  for  the  mortgage,  the  Plaintiffs,  on  behalf  of  them- 
selves and  all  other  creditors  of  the  estate  took  out  an  originating 
summons  under  Order  lv.  of  the  Rules  of  Supreme  Court,  1883, 
against  Thomas  Hyatt  and  George  Hyatt  claiming  accounts  and 
administration  of  the  testator's  real  and  personal  estate  under 
which  the  usual  accounts  and  inquiries  were  directed,  including 
"  an  account  of  the  testator's  personal  estate  come  to  the  hands  of 
Thomas  Hyatt  the  surviving  executor  of  the  will,  either  alone  or 
jointly  with  the  said  John  Gillett,  deceased,  or  to  the  hands  of  any 
other  person  or  persons  by  the  order  or  for  the  use  of  the  said 
Thomas  Hyatt  either  alone  or  jointly  with  the  said  John  Gillett,' 
and  an  "  account  of  the  rents  and  profits  of  the  testator's  real  estate 
received  by  the  Defendant  Thomas  Hyatt  either  alone  or  jointly 
with  the  said  John  Gillett,  or  by  the  Defendants  Thomas  Hyatt 
and  George  Hyatt,  or  either  of  them,  or  by  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  said  Thomas  Hyatt  alone 
or  jointly  with  the  said  John  Gillett,  or  for  the  use  of  the  said 
Thomas  Hyatt  and  George  Hyatt,  or  either  of  them." 

In  obedience  to  this  order,  accounts  were  carried  in  by  the  De- 
fendants shewing  receipts  of  considerable  sums  of  money  derived 
from  the  personal  estate  the  proceeds  of  the  farm  and  rents  and 
profits  of  real  estate  and  in  which  they  claimed  credit  for  all  pay- 
ments and  disbursements  made  to  the  simple  contract  creditors 
and  the  beneficiaries  under  the  will.  These  disbursements,  which 
amounted  to  between  £4000  and  £5000,  more  than  covered  the 
receipts.  The  Plaintiffs  contended  that  their  debt  as  a  specialty 
debt  had  priority  over  all  other  debts  and  that  the  disbursements 
and  payments  in  the  account  were  accordingly  improper  and 
ought  to  be  disallowed,  and  on  the  24th  of  March,  1887,  took  out 
the  present  summons  asking  that  the  Defendant  Thomas  Hyatt 
might  be  ordered  to  pay  into  Court  to  the  credit  of  the  action  a 
sum  of  £2000  on  account  of  moneys  received  in  respect  of  the 
estate  of  the  testator  either  alone  or  jointly  with  the  said  John 
Gillett,  deceased,  and  that  the  Defendants  Thomas  Hyatt  and 
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George  Hyatt  and  each  of  them  might  be  ordered  to  pay  into 
Court  the  sum  of  £2200  on  account  of  like  moneys  received  by 
them  jointly. 

This  summons  was  adjourned  into  Court,  and  now  came  on  for 
argument. 

The  Defendants  contended,  first,  that  as  to  such  of  the  pay- 
ments as  were  made  by  John  Gillett  and  Thomas  Hyatt  ]om.i\j  or 
by  Thomas  Hyatt  alone  upwards  of  six  years  before  the  date  of  the 
commencement  of  the  action  any  claim  on  a  devastavit  was  barred 
by  the  Statute  of  Limitations ;  and,  secondly,  that  as  to  the  rents 
of  real  estate  they  were  not  bound  to  account  for  them  at  all. 

The  exact  sums  mentioned  in  the  summons  were  not  pressed 
for  by  the  Plaintiffs,  and  no  question  was  raised  as  to  the  form 
in  which  the  accounts  had  been  directed  or  the  mode  in  which 
the  action  had  been  commenced,  but  the  above-mentioned  points 
only  were  submitted  to  the  Court  in  order  to  determine  the  prin- 
ciple on  which  the  accounts  were  to  be  taken  and  thus  save 
expense  as  much  as  possible. 

Sir  Arthur  Watson,  Q.C.,  and  H.  C.  Brown,  for  the  Plain- 
tiffs :— 

The  executors  here  have  acknowledged  the  mortgage-debt 
by  paying  interest ;  they  chose  to  part  with  the  assets  without 
making  provision  for  our  debt,  but  they  cannot  set  up  their  own 
wrong  by  way  of  devastavit  as  a  defence  in  order  to  claim  the 
benefit  of  the  Statute  of  Limitations,  In  re  Marsden  (1),  Thome 
V.  Kerr  (2),  and  In  re  Gale  (3)  are  distinguishable. 

[They  also  referred  to  the  same  case  as  reported  on  another 
point  (4).] 

The  mere  fact  that  we,  as  specialty  creditors,  have  not  thought 
fit  to  require  payment  of  our  debt  for  eighteen  years,  is  not  such 
negligence  as  will  deprive  us  of  our  right :  In  re  Baher  (5) ;  In 
re  Hulhes  (6).  An  executor  sued  as  such  at  common  law  by  a 
creditor,  though  he  might  put  in  a  plea  of  jplene  administravit, 
could  not  set  up  his  own  devastavit  to  escape  payment. 
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(1)  26  Ch.  D.  783. 

(2)  2  K.  &  J.  54. 

(3)  22  Ch.  D.  820. 


(4)  31  Ch.  D.  196;  32  Ch.  D.  571. 

(5)  20  Ch.  D.  230. 

(6)  33  Ch.  D.  552. 
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Then  as  to  George  Htjattf  the  trustee  who  was  appointed  in 
1871,  he  has  received  with  his  co-Defendant  rents  of  the  real 
estate,  assets  which  have  to  be  distributed  in  a  due  course  of 
administration,  instead  of  this,  these  assets  have  been  paid  away 
to  other  persons,  though  this  debt  was  to  their  knowledge  unpaid. 

Bomer,  Q.C.,  and  Warrington,  for  the  Defendants : — 

All  the  payments  made  by  the  executors  or  the  surviving 
executors  previously  to  the  period  of  six  years  before  the  action 
commenced,  were  devastavits,  and  any  claim  by  the  Plaintiffs 
founded  on  a  devastavit  is  now  barred,  for  this  In  re  Gale  (1)  is  a 
distinct  authority.  The  moment  the  executor  parts  with  the 
assets  by  way  of  devastavit  the  remedy  of  the  creditor  becomes  a 
personal  remedy  against  him,  w^hich  is  barred  after  six  years  by 
the  Statute  of  Limitations  :  Thome  v.  Kerr  (2).  In  re  Marsden  (3) 
is  in  direct  conflict  with  In  re  Gale,  and  is  erroneous,  the  basis 
of  that  decision  was  that  executors  were  trustees.  In  In  re 
Baher  (4)  the  question  of  devastavit  was  not  raised. 

We  are  not  liable  at  all  for  the  rents  and  profits.  As  to  the 
Defendant  George  Hyatt,  he  is  clearly  not  liable ;  he  is  neither 
heir  nor  devisee.  The  only  remedy  given  by  3  &  4  Will.  4,  c.  104, 
is  against  the  heirs  and  devisees.  This  appears  from  the  latter 
part  of  the  statute. 

[Fordham  v.  Wallis  (5),  Scott  v.  Jones  (6),  and  Coo^e  v.  Cress- 
iuell  (7)  were  referred  to.] 

Sir  Arthur  Watson,  in  reply,  referred  to  Evans  v.  Broivn  (8), 
and  as  to  the  Plaintiff's  right  to  have  some  money  paid  in, 
relied  on  WanJclyn  v.  Wilson  (9)  and  the  London  Syndicate  v. 
Lord  (10). 

Chitty,  J. : — 

This  is  a  summons  for  payment  of  money  into  Court.  It  is 
directed,  first,  against  the  surviving  executor  in  respect  of  per- 

(1)  22  Ch.  D.  820.  (6)  4  CI.  &  F.  382. 

(2)  2  K.  &  J.  54.  (7)  Law  Eep.  2  Ch.  112. 

(3)  26  Ch.  D.  783.  (8)  5  Beav.  114. 
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(4)  20  Ch.  D.  230. 

(5)  10  Hare,  217. 


(9)  35  Ch.  D.  180. 
(10)  8  Ch.  D.  84. 


614 


CHANCEKY  DIVISION.  [VOL.  XXXVIII. 


CHITTY,  J. 
1888 

In  re 
Hyatt. 

Bowles 

V. 

Hyatt. 


sonal  estate,  and  secondly,  against  tlie  same  person,  but  in  his 
character  as  devisee  in  trust  of  real  estate  of  the  deceased  debtor 
and  against  his  co- trustee,  who  was  not  originally  a  trustee  but 
has  been  subsequently  appointed.  I  have  Jbeen  asked  on  this 
summons  to  settle  the  principle  on  which  the  accounts  directed 
by  the  order  for  the  administration  of  the  deceased  debtor's  estate 
should  be  taken.  Seeing  that  both  parties  have  concurred  in 
requesting  me  to  decide  the  general  principle  on  the  ground 
that  it  will  be  a  saving  of  expense,  I  shall  not  raise  any  objection 
to  the  form  of  the  proceeding. 

Now  the  facts  are  not  in  dispute.  The  testator  died  in  May, 
1867.  The  Plaintiffs  are  mortgagees  of  certain  real  estate,  and 
the  mortgage  contains  a  covenant  for  the  payment  of  the  debt. 
The  mortgaged  property  has,  by  depreciation  in  the  value  of 
agricultural  land,  become  an  insufficient  security,  and  con- 
sequently the  Plaintiffs  have  recourse  to  the  covenant  for  pay- 
ment. The  questions  to  be  decided  are  questions  between  the 
creditors  by  specialty,  in  which  the  heirs  were  bound,  on  the  one 
hand,  and  the  surviving  executor  and  devisee  of  real  estate  and 
his  co-trustee  on  the  other  hand. 

The  order  for  accounts  as  regards  the  executor  (whose  case  I 
deal  with  separately)  is  in  the  common  form — an  account  of  per- 
sonal estate  received  by  him  alone  or  by  him  and  a  deceased 
executor,  and  under  which  he  is  to  account  only  for  what  he  has 
received  solely  or  jointly,  or  for  what  has  been  received  by  his 
order  or  for  his  use.  That  is  the  common  account  of  receipts 
directed  against  an  executor  solely  in  his  character  of  executor. 
The  order  for  the  account  is  in  no  way  founded  upon  any  devas- 
tavit, and  the  order  contains  nothing  whatever  in  regard  to  that 
subject. 

Under  this  order  the  executor  has  brought  in  his  account  in 
which  he  charges  himself  with  the  receipt  of  considerable  sums 
of  money.  On  the  other  side  of  the  account  he  proposes  to  dis- 
charge himself  by  shewing  payments.  In  regard  to  all  the  pay- 
ments which  are  challenged  by  the  creditors  made  within  six 
years  before  the  date  of  the  order  or  of  the  summons  on  which 
the  order  was  founded,  it  is  admitted,  on  the  part  of  the  Defen- 
dant, that  all  such  of  those  items  as  are  not  proper  to  be  allowed 
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as  between  him  and  the  specialty  creditors  must  be  struck  out. 
The  rights  of  the  Plaintiffs  as  specialty  creditors  are  not  affected 
by  the  statute  which  was  passed  in  1870.  The  counsel  for  the 
executor,  however,  contend  that  all  wrongful  payments  made 
previously  to  the  period  of  six  years  before  the  summons  were 
devastavits,  and  thereupon  they  argue,  though  there  is  nothing  in 
this  order  or  in  the  proceedings  on  which  the  order  was  framed, 
raising  a  case  of  devastavit,  that  the  executor  is  entitled,  on  the 
taking  of  this  ordinary  account,  to  have  these  wrongful  payments 
allowed  to  him.  In  other  words,  they  contend  that  it  is  com- 
petent for  an  executor,  when  accounting  under  such  an  order  as 
the  present,  first,  to  set  up  his  own  devastavit,  and  upon  such 
devastavit  to  raise  the  defence  of  the  Statute  of  Limitations.  Such 
a  defence  strikes  me  as  a  novelty.  An  executor,  by  virtue  of  his 
office,  owes  certain  duties  to  creditors,  and  the  duties  he  owes  are 
legal  duties  laid  down  in  all  the  ordinary  books  on  the  subject. 
Among  these  are  the  duties  of  paying  the  creditors  before  the 
legatees,  and  of  paying  the  creditors,  where  there  is  an  order  of 
priority,  according  to  their  priorities.  Where  an  executor  sued  as 
such  at  common  law  by  a  creditor  puts  in  a  plea  of  j^lene  adminis- 
travit,  he  is  not  allowed  to  set  up  his  own  devastavit  in  order  to 
escape  payment. 

The  reason  is  plain.  A  man  cannot  take  advantage  of  his  own 
wrong,  and  consequently,  when  he  is  sued  at  common  law  in  his 
character  of  executor,  and  only  in  that  character,  there  must  be 
disallowed  to  him  all  the  payments  which,  in  accordance  with 
the  duty  which  he  owes  to  the  creditors,  have  been  wrongfully 
made,  and  there  can  be  no  devastavit  found  in  his  favour.  The 
result  is  that  at  law  the  executor  is  considered  to  hold  still  in 
his  own  hands  assets  which  he  has  improperly  paid  away  or 
wasted. 

I  have  made  some  search — I  do  not  say  an  exhaustive  search, 
because  I  do  not  think  it  is  necessary  to  make  one — in  regard  to 
the  pleading  of  an  executor  against  a  creditor  in  a  matter  of  this 
kind.  Counsel  have  not  been  able  to  find,  and  I  am  satisfied 
they  could  not  find  any  instance  of  a  defence  at  law  put  forward 
by  an  executor  (sued  simply  as  executor)  setting  up  his  own 
devastavit  and  thereupon  claiming  the  benefit  of  the  Statute  of 
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CHITTY,  J.  Limitations.  In  these  respects  there  is  no  difference  between  the 
1888  liability  of  an  executor  at  common  law  and  in  equity.  Nor  is 
there  any  difference  where  he  is  sued  for  a  devastavit.  If  it  is 
necessary  that  the  demand  against  the  executor  should  be  framed 
on  the  principle  of  devastavit,  or  if  the  creditor  going  out  of  his 
w^ay  chooses  to  sue  him  in  that  form,  there  is  no  question  that  he 
can  plead  the  Statute  of  Limitations  against  the  devastavit  so 
charged.  The  reason  for  this  was  well  pointed  out  by  Sir  William 
Page  Wood  in  the  case  of  Thome  v.  Kerr  (1),  and  appears  from 
all  the  authorities  upon  the  subject  when  carefully  considered. 
The  creditor  in  such  a  case  elects  to  treat  the  executor  as  his  own 
debtor.  If  the  plaintiff  chooses  to  say,  it  is  not  the  estate  of  the 
debtor  that  is  liable,  but  it  is  you,  the  executor,  who  are  person- 
ally liable,  the  executor  being  then  charged  with  his  own  personal 
wrongdoing  or  tort  is  entitled  to  avail  himself  of  the  benefit  of 
the  Statute  of  Limitations.  In  that  respect  the  liability  of  an 
executor  is  the  same  at  common  law  as  in  equity. 

The  result  is  this  defence  on  the  part  of  the  executor  fails. 
First,  I  think  it  fails  on  the  more  technical  ground  of  the  form 
of  the  order ;  and,  secondly,  it  fails  because  if  there  had  been  any 
attempt  before  the  order  to  set  up  such  a  defence  it  must  have 
been  overruled.  When  I  speak  of  the  more  technical  ground  for 
disallowing  the  defence  I  do  not  mean  to  say  that  an  executor 
accounting  under  such  an  order  as  the  present  could  not  obtain 
his  discharge  in  respect  of  payments,  prima  facie  wrong,  where  he 
could  shew  an  active  consent  or  any  special  equitable  circum- 
stances sufficient  to  disentitle  the  creditors  to  complain  of  such 
payments. 

After  what  I  have  stated  it  is  scarcely  necessary  to  refer  to  the 
authorities.  In  the  case  of  In  re  Baker  (2)  before  the  Court  of 
Appeal  the  point  was  raised  in  argument  by  Mr.  Justice  Pearson 
who  was  then  counsel.  He  said :  "  If  Wish  committed  a  devas- 
tavit as  executor,  it  was  by  not  converting  the  shares  within  one 
year  from  Mr.  Seaman's  death,  and  a  claim  on  a  devastavit  is  only 
a  simple  contract  claim,  and  barred  by  the  lapse  of  six  years." 
Mr.  Bomer  suggested  that  the  point  could  not  have  been  raised, 
because  there  was  no  plea  or  defence  of  the  statute,  but  if  Sir 
(1)  2  K.  &  J.  54.  (2)  20  Ch.  D.  230,  237. 
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case. 


Then  Mr.  Justice  Kay  decided  the  point  in  In  re  Marsden  (1). 
There  has  been  delivered  at  the  bar  before  me  an  argument  to 
the  effect  that  Mr.  Justice  Kay's  judgment  was  based  upon  an 
erroneous  proposition,  namely,  that  the  executor  was  a  trustee  for 
creditors ;  and  therefore  it  was  said  it  was  in  substance  an  erro- 
neous decision.  From  the  report  it  would  appear  that  the  learned 
Judge  spoke  of  the  executor  as  a  trustee.  For  myself,  as  a  matter 
of  technical  language,  I  should  prefer  not  to  describe  an  execu- 
tor as  a  trustee  for  the  creditor;  that  phraseology  as  appears 
from  other  authorities  has  not  unfrequently  been  used,  but  as  I 
can  see  Mr.  Justice  Kay  did  not  intend  to  make  his  judgment 
depend  upon  any  difference  in  the  position  of  the  executor  in  a 
Court  of  Equity  and  his  position  in  a  Court  of  Law,  the  critical 
observations  that  were  made  upon  his  judgment  are  not  of  any 
weight,  and  certainly  they  are  of  no  weight  as  against  the  prin- 
ciple which  I  have  endeavoured  myself  to  enunciate.  I  think 
it  is  quite  immaterial  whether  Mr.  Justice  Kay  did  or  did 
not  call  the  executor  a  trustee.    The  language  I  prefer  myself 

(1)  26  Ch.  D.  783. 
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George  Jessel  and  the  other  members  of  the  Court  had  thought  OHITTY,  J. 
there  was  anything  in  this  circumstance  they  would  have  referred 
to  it  in  giving  their  judgment  instead  of  passing  it  over  in 
silence.  In  that  case  there  was  a  delay  of  eighteen  years  in  suing 
on  a  covenant,  and  Mr.  Justice  Kay  thought  that  in  the  circum- 
stances the  plaintiff  was  not  entitled  to  recover.  The  Master  of 
the  Kolls  in  giving  his  judgment  says  there  is  no  distinction  at 
law  or  in  equity,  the  question  being  whether  the  statute  had  run 
as  against  the  debt.  The  statute  not  having  run  against  the 
debt  the  plaintiff  was  prima  facie  entitled  to  recover,  and  with 
regard  to  negligence  he  said — and  the  observation  appears  to  me 
to  be  most  just — that  there  is  no  greater  negligence  in  the  credi- 
tor not  suing  than  there  is  in  the  debtor  not  paying.  In  fact 
one  may  add  that  as  it  is  the  duty  of  the  debtors'  representative 
to  pay  the  negligence  on  his  part  is  the  greater.  Then,  appar- 
ently dealing  with  the  exact  proposition  now  before  me,  the 
Master  of  the  Eolls  says  the  executor  cannot  shew  he  has  duly 
administered  the  assets,  and  that  it  is  practically  an  undefended 
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CHITTY,  J.  using  is  that  he  owes  a  duty  to  the  creditors  both  at  law  and 
1888       in  equity  to  administer  the  estate  according  to  well-established 
principles. 

The  result,  therefore,  is  that  I  must  disallow,  or  give  general 
directions  to  disallow  all  the  improper  payments,  and  by  those  I 
mean — I  have  not  gone  through  them — the  payments  to  bene- 
ficiaries out  of  personal  estate  and  payments  to  creditors  who 
were  in]  a  lower  degree  than  the  Plaintiffs.  With  reference  to 
the  amount  to  be  paid  in  as  I  have  already  said  that  can  be  men- 
tioned in  a  few  days  hence. 

In  re  Gale  (1)  I  consider  to  be  a  case  in  which  the  demand 
against  the  executor  appeared  to  the  Yice-Chancellor  to  be  put 
forward  simply  as  founded  on  a  devastavit.  It  is  quite  unneces- 
sary to  travel  through  the  case ;  the  Yice-Chancellor  seems  to 
me,  if  I  may  say  so  with  respect,  to  have  stated  the  law  quite 
correctly  when  he  expressed  himself  thus  (2)  :  "  Upon  the  autho- 
rities, and  also  upon  the  well-settled  rule  of  law,  if  you  sue  upon 
a  devastavit,  that  is  personal  against  the  executor,  and  is  barred 
by  the  six  years."  I  think  he  there  enunciated  the  law  cor- 
rectly, and  whether  there  may  not  have  been  some  slight  misap- 
plication of  the  law  in  regard  to  the  facts  of  the  case  and  the  mode 
in  which  it  was  shaped  against  the  executors  it  is  quite  unneces- 
sary for  me  to  inquire.  I  do  not  look  upon  this  case  as  any 
authority  that  justifies  the  proposition  that  the  executor  when 
simply  sued  as  such,  and  simply  charged  with  what  he  has  re- 
ceived and  not  sued,  therefore,  upon  any  devastavit  at  all  can  set 
up  his  own  wrong  and  then  plead  the  statute  by  way  of  defence 
founded  on  his  own  wrong. 

Kow  I  come  to  that  part  of  the  case  which  relates  to  real  estate. 
In  regard  to  the  Defendant  who  is  also  executor  the  case  is 
equally  clear.  He  was  devisee,  and  he  has  had  the  real  assets  in 
his  hands  or  under  his  control,  and  I  am  sorry  to  say,  believing 
or  hoping  that  the  mortgage  security  would  turn  out  to  be  suffi- 
cient, he  has  misapplied  the  assets.  It  is  right  I  should  here 
state  that  there  is  no  question  in  this  case  that  the  Defendants 
had  notice  of  the  Plaintiffs'  debt  when  they  respectively  made 
the  payments  sought  to  be  disallowed :  interest  on  the  debt  was 
(1)  22  Ch.  D.  820.  (2)  22  Ch.  D.  824. 
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paid  until  within  a  short  time  of  the  proceedings  being  com-  OHITTY,  J. 
menced.    In  regard  to  the  Defendant  George  Hyatt  the  facts  are  1888 
these.    He  was  duly  appointed  trustee,  and  the  real  estate  was 
conveyed  to  him  on  the  1st  of  March,  1871,  and  he  jointly  with 
the  other  Defendant  has  brought  in  an  account  of  the  rents  and 
profits  of  the  real  estate  received  since  that  date.   The  order 
directs  an  account  of  the  rents  and  profits  received  as  against 
both  these  Defendants.   For  the  Defendants  it  is  argued  that  they 
are  not  liable  to  account  for  the  rents  received,  and  for  the  Defen- 
dant George  Hyatt  it  is  argued  that  he  is  not  accountable  for  the 
real  estate  at  all ;  and  that  he  ought  not  to  have  been  made  a 
party  to  this  action.  The  latter  argument  is  founded  upon  the 
statute  of  3  &  4  Will.  4,  c.  104.  That  statute  for  the  first  time  made 
the  real  estate  of  a  deceased  debtor  (where  as  in  the  case  before 
me  it  is  not  charged  with  debts)  assets  to  be  administered  in  a 
Court  of  Equity  for  the  payment  of  the  debts  of  the  deceased 
person,  and  as  well  for  debts  due  on  simple  contract  as  by  specialty. 
That  was  in  form  and  in  substance  a  new  enactment,  and  it  has 
prima  facie  the  effect  of  making  real  estate  assets  for  payment 
of  debts.    The  course  of  legislation  before  that  statute  can  be 
described  in  a  few  words.    At  common  law  the  heir,  where  there 
was  a  specialty  binding  the  heir,  was  liable  to  an  action  on  his 
ancestors'  bond  or  other  specialty.    Then  there  came  the  statute 
of  William  and  Mary,  which  avoided  a  devise  as  between  the 
creditors  and  the  devisee,  and  the  course  after  that  statute  was 
to  sue  the  heir  as  being  the  person  bound  by  and  named  in  the 
specialty,  and  the  devisee  because  he  had  the  land ;  and  such 
actions  were  maintained  at  law.    The  effect  of  the  statute  was  to 
avoid  the  devise  as  between  the  devisee  and  the  creditors  so  far 
of  course  only  as  was  necessary  for  the  purpose  of  enabling  the 
creditor  to  obtain  payment  of  his  specialty  debt  out  of  the  land. 
Those  were  the  lines  on  which  the  legislation  proceeded  up  to 
this  Act  of  3  &  4  Will.  4,  c.  104.    I  am  referring  to  those  Acts 
of  Parliament  passed  a  short  time  previously  to  this  statute  of 
William  IV.,  such  as  the  Act  rendering  the  lands  of  a  deceased 
trader  liable  for  his  debts.    The  form  and  the  substance  of  the 
statute  of  William  TV.  was  new.    The  substance  was  this  :  that 
the  land  itself  was  made  assets.    But  there  are  some  words  which 
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follow  the  substantive  enactment,  and  upon  these  words  the  De- 
fendants' counsel  have  founded  their  argument.    I  will  read  the 
words  shortly  :  "  the  heir  or  heirs,  devisee  or  devisees  of  the 
debtor  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit 
of  any  such  creditors  of  such  debtor,  whether  creditors  by  simple 
contract  or  by  specialty,  as  the  heir  or  heirs,  devisee  or  devisees 
was  or  were  before  the  passing  of  this  Act " — liable  in  respect  of 
such  freehold  estates  at  the  suit  of  creditors  by  specialty  by  which 
the  heirs  were  bound.    It  is  urged  that  this  was  a  new  enactment, 
and  a  new  remedy,  and  that  the  only  remedy  therefore  which  is 
open  to  the  creditor  is  the  remedy  given  by  the  statute  itself, 
and  consequently  the  only  persons  liable  to  the  demand  founded 
on  the  statute  are  the  heirs  and  the  devisees,  and  consequently 
that  Hyatt,  who  is  neither  heir  nor  devisee,  is  not  liable.  But 
the  point  is  not  new.    Sir  A.  Watson  cited  in  his  reply  the  case 
of  Evans  v.  Brown  (1)  which  was  before  Lord  Langdale  in  1842, 
where  the  question  was  whether  the  lord  claiming  by  escheat  was 
or  was  not  subject  to  the  enactment ;  in  other  words,  whether  he 
could  take  the  land  of  the  deceased  debtor  which  had  escheated 
to  him  and  hold  it  free  of  any  obligation  to  pay  the  debts  of  the 
deceased.    The  same  argument  that  I  have  heard  was  there  ad- 
vanced.   After  considering  the  statute  Lord  Langdale  decided 
that  it  could  not  prevail.   His  decision  proceeded  on  the  ground 
ihat  the  words  of  the  statute  with  reference  to  the  persons  to  be 
sued  do  not  control  the  express  enactment  that  the  real  estate 
should  be  assets.    That  case,  therefore,  really  covers  this  point, 
because  the  lord  claiming  by  escheat  is  neither  heir  nor  devisee, 
.  and  stands  even  in  a  better  position  than  the  voluntary  assign  of 
♦the  heir  or  devisee.    He  takes  by  virtue  of  his  own  title  para- 
-mount.    In  a  note  to  the  case  it  is  stated  that  an  appeal  was 
pending  to  the  House  of  Lords,  but  so  far  as  counsel  were  able  to 
ascertain  the  appeal  was  not  prosecuted.    I  mentioned  in  the 
course  of  the  argument  that  the  case  of  Evans  v.  Brown  is 
referred  to  in  Tyler  v.  Thomas  (2),  where  it  appears  that  proceed- 
ings were  had  on  the  judgment,  and  that  some  time  after — in 
June,  1846 — the  real  estate  was  sold  and  applied  in  payment 
of  debts.   I  infer  then  that  the  appeal  to  the  House  of  Lords 
(1)  5  Beav.  114.  (2)  25  Beav.  47. 
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was  either  not  prosecuted  or  failed.  The  probability  is  it  was  not  CHITTY,  J. 
prosecuted.  1888 

Then  the  point  was  raised  before  Sir  James  Wigram  in  Viscount 
Bowne  v.  Morris  (1).  There  after  considering  Lord  Langdales 
judgment  the  Vice-Chancellor  determined  that  he  would  follow 
it.  Those  two  authorities  are  binding  on  me,  and  I  think  give 
the  right  interpretation  to  the  statute.  Then  besides  that  there 
are  some  observations  of  Lord  Chelmsford  in  Coope  v.  Cresswell  (2), 
the  substance  of  which  is  that  if  the  real  estate  in  the  hands  of 
a  voluntary  assign  was  not  liable  the  statute  could  easily  be 
defeated. 

The  result  is  that  the  corpus  is  assets.  Then  why  are  not  the 
rents  assets  ?  Assets  by  accretion  are  known  to  the  common  law. 
The  real  estate  is  made  an  asset  from  the  time  of  the  debtor's 
decease,  not  merely  the  corpus  but  the  fruit ;  the  rents  and  profits 
are  necessarily  included.  That  is  shewn  by  the  constant  course 
of  the  Court  in  administration  suits.  The  creditor  where  the 
personal  estate  is  insufficient  obtains  an  account  of  rents  either 
in  the  original  judgment  or  on  further  consideration  where  the 
account  is  required  for  the  purpose  of  enabling  him  to  obtain 
payment  of  his  debt.  Of  course  where  the  corpus  is  sufficient  it 
is  unnecessary  to  take  the  account,  but  in  the  case  before  me 
there  is  the  order  for  the  account.  The  two  Defendants  in  this 
case  have  the  same  difficulty  to  encounter  here  as  the  executor 
had  with  reference  to  the  account  of  personal  estate,  the  order 
makes  them  accountable  for  the  rents.  I  should  be  sorry  if  the 
case  turned  upon  a  slip  on  the  Defendant's  part  in  allowing  such 
an  order  to  go  against  them  ;  but  I  express  my  opinion  in  case  it 
should  be  thought  worth  while  to  take  the  matter  elsewhere,  that 
even  if  it  had  not  been  for  this  account  an  account  must  have 
been  directed  against  him  such  as  is  found  in  the  order.  I  think 
no  distinction  could  be  made  between  receiving  a  part  in  the 
shape  of  proceeds  of  sale  and  receiving  a  part  in  the  shape  of 
profits  of  the  estate.  I  have  therefore  expressed  my  opinion  on 
the  matter  of  principle,  and  the  substance  of  it  is  adverse  to  the 
executor  and  trustees. 

The  case  can  be  mentioned  again  in  a  few  days  by  arrangement 
(1)  3  Hare,  394.  (2)  Law  Rep.  2  Ck  122. 
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OHITTY,  J.  for  tKe  purpose  of  seeing  what  would  be  a  reasonable  sum  to  be 
1888  paid  in.  The  object  of  the  Plaintiffs  is  to  have  a  reasonable  sum 
^J^g      secured  by  payment  into  Court. 

I  should  add  that  I  cannot  allow  a  practice  to  grow  up  which 
would  compel  me  to  take  the  account  in  Court.  I  have  already 
■^5^^"     stated  why  I  accede  to  what  has  been  done  in  this  case. 

Solicitors :  Philpot  &  Son,  agents  for  Morrell  &  Son,  Oxford ; 
Wilkins,  BlytJi,  &  Dutton. 

G.  M. 


Hyatt. 

Bowles 
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[1888    A.  502.] 
Crown — Prerogative — Execution  for  Debt — Distress. 

"Where  claims  of  the  Crown  and  of  a  subject  as  creditors  come  into  com- 
petition, the  prerogative  right  of  the  Crown  to  priority  is  not  limited  to 
proceedings  by  writ  of  extent,  but  equally  attaches  in  proceedings  by  dis- 
tress, although  the  distress  put  in  by  the  Crown  be  subsequent  in  date  to 
that  of  the  subject,  provided  the  distress  put  in  by  the  subject  has  not  been 
completely  executed  by  actual  sale. 

Motion  on  behalf  of  the  Plaintiffs,  Her  Majesty's  Commis- 
sioners of  Works  and  Public  Buildings,  for  an  injunction  to  re- 
strain the  Defendants,  until  judgment  in  the  action  or  further 
order,  from  removing,  selling  and  otherwise  disposing  of  any  of 
the  loose  plant,  goods  and  chattels  upon  the  Albert  Palace  and 
grounds,  which  had  been  demised  by  Plaintiffs  to  the  Albert  Palace 
Association,  and  from  in  any  manner  interfering  with  the  Com- 
missioners in  proceeding  with  the  distress  levied  on  their  behalf 
for  rent  on  the  premises. 

By  two  indentures  of  lease  of  the  18th  of  November,  1886,  the 
Albert  Palace  and  grounds  and  the  adjacent  ornamental  grounds 
were  separately  demised  by  the  Commissioners,  on  behalf  of  the 
Crown,  to  the  Albert  Palace  Association,  Limited. 

By  deed  of  the  18th  of  November,  1886,  the  Albert  Palace 
Association  had  granted  to  Allen  and  Felt,  from  whom  the  Defen- 
dants were  assignees,  a  rent-charge  of  £377  per  annum  payable 
out  of  the  premises  comprised  in  the  lease  of  the  Palace. 
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On  the  25th  March,  1888,  two  sums  of  £750  and  £319  2s.  6d.  chitty,  j. 
were  due  from  the  association  to  the  Crown  for  rent  under  the  i888 
leases  of  1886.  Att^ey- 

On  the  3rd  of  April,  1888,  a  distress  was  levied  on  behalf  of  G^enekal 
the  Defendants,  Leonard  and  others,  on  a  portion  of  the  property  Leonabd. 
for  recovery  of  £195  19s.  7d.,  being  the  arrears  due  on  the  1st  of 
January,  1888,  in  respect  of  the  rent-charge  granted  by  the  asso- 
ciation by  the  deed  of  the  18th  of  November,  1886. 

On  the  7th  of  April  the  solicitors  of  the  Treasury  gave  notice 
to  the  solicitors  of  the  Defendants  of  their  claim  in  priority  for 
arrears  of  rent,  and  on  the  9th  of  April  levied  a  distress  for 
the  amount.  On  the  12th  of  April  this  action  was  commenced 
by  the  Attorney- General  and  Her  Majesty's  Commissioners  of 
Works  and  Public  Buildings  to  restrain  the  Defendants  from 
proceeding  to  a  sale  under  their  distress,  and  the  Plaintiffs  now 
moved  for  an  injunction. 

F.  Vauglian  EawMns,  in  support  of  the  motion  : — 

Wherever  the  right  of  the  Crown  and  the  right  of  a  subject 
with  respect  to  the  payment  of  a  debt  of  equal  degree  come  into 
competition  the  Crown's  right  prevails  :  In  re  Henley  &  Co.  (1), 
This  prerogative  right  to  priority  is  paramount,  and  is  not  affected 
by  the  fact  that  the  goods  which  are  answerable  to  meet  the 
claim  of  the  Crown  are  already  in  custodid  legis  at  the  suit  of  a 
subject,  so  long  as  the  property  has  not  been  taken  out  of  the 
debtor  by  sale :  Giles  v.  Grover  (2) ;  Bex  v.  Wells  (3) ;  Bex  v. 
Cotton  (4).  Apart  from  prerogative  the  Crown  as  lessor  would 
be  entitled  in  priority  over  persons  claiming  by  sub-demise  from 
the  lessee.  He  also  mentioned  11  Ceo.  2,  c.  19  (an  Act  for  more 
effectually  securing  the  payment  of  rents,  and  preventing  frauds 
by  tenants). 

G.  Harris  Lea,  for  the  Defendants  : — 

It  will  not  be  disputed  that  the  Crown,  when  it  proceeds  by 
writ  of  extent,  which  is  a  remedy  peculiar  to  the  Crown,  see  8tej)h. 
Com.  (5),  is  entitled  to  priority  over  other  creditors  who  may  have 

(1)  9  Ch.  D.  469.  (3)  16  East,  278,  n.,  282. 

(2)  1  CI.  &  F.  72.  (4)  Parker,  112. 

(5)  9th  Ed.  vol.  iii.  p.  673. 
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CHITTY,  J.  already  put  in  a  distress,  before  there  lias  been  an  "alteration  of  the 
1888      property  "  by  actual  sale  so  as  to  divest  it  out  of  the  debtor :  Bex 
Attoeney-  V-  Cotton  (1).    In  the  cases  cited,  where  the  priority  of  the  Crown 
General    -^^  competition  with  the  subject  has  been  upheld,  the  Crown  has 
Leonard,    availed  itself  of  its  remedy  by  extent  in  chief.    But  if  the  Crown, 
abandoning  its  own  peculiar  remedy,  proceeds  to  levy  execution 
in  the  ordinary  way,  then,  we  submit,  the  prerogative  right  no 
longer  attaches,  and  the  Crown  is  not  entitled  to  take  the  goods 
out  of  the  custody  of  the  law  in  which  they  have  been  already 
placed  by  the  sheriff  at  the  suit  of  the  subject. 

[Chitty,  J.,  referred  to  Chitty's  Prerogatives  of  the  Crown  (2).] 

Then  on  the  facts  of  the  case  the  evidence  shews  that  the  De- 
fendants have  left  abundant  distress  for  satisfaction  of  the  Crown*s 
debt ;  and  in  the  circumstances  it  will  be  inequitable  to  restrain 
the  Defendants,  as  the  balance  after  satisfying  the  Crown's  dis- 
tress will  be  claimed  by  the  liquidator,  and  the  Defendants  will 
lose  their  right  of  priority. 

F.  F.  Hawkins,  in  reply,  was  stopped. 
Chitty,  J. : — 

The  Crown,  as  the  landlord  of  the  property,  has  put  in  a  distress 

here,  and  it  finds  that  part  of  the  goods  upon  which  its  distress  is 

to  operate  is  already  in  the  hands  of  a  subject,  who  himself  has 

put  in  a  distress  in  respect  of  a  rent-charge  created  by  the  lessees 

of  the  Crown.    The  question  therefore  arises  between  the  title  of 

the  Crown  and  the  title  of  a  subject  derived  out  of  the  Crown's 

lease.    My  judgment  will  not  proceed  upon  the  point  which  was 

suggested,  rather  than  argued,  on  behalf  of  the  Crown,  that,  apart 

from  the  prerogative,  the  Crown,  as  landlord,  is  entitled  to  priority 

over  the  Defendants  as  claiming  only  through  the  lessees.  I 

shall  decide  the  question  simply  on  the  prerogative  of  the  Crown, 

I  am  asked  to  intervene  by  injunction  for  the  purpose  simply  of 

protecting  what  is  claimed  on  behalf  of  the  Crown  as  the  Crown's 

prerogative  to  priority.    The  subject  who  has  levied  the  distress 

denies  the  prerogative  that  is  claimed  for  the  Crown.    I  pass  at 

(1)  Parker,  112  ;  Woodfall's  Landlord  and  Tenant,  IStli  Ed.,  p.  443. 
(2)  Pages  262,  264. 
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once  to  the  case  of  Bex  v.  Wells  (1),  which  is  a  great  authority  OHITTY,  J. 
on  the  subject.    At  p.  282  the  Lord  Chief  Baron  (Macdonald)  1888 
says  :  "  I  take  it  to  be  an  incontrovertible  rule  of  law,  that  where  Attorney- 
the  King's  and  the  subject's  title  concur,  the  King's  shall  be  G^eneral 
preferred.  The  books  are  full  of  instances  to  that  effect.  A  great  Leonard. 
number  are  cited  in  Attorney-General  v.  Andrew  (2),  and  among 
them  Stringfelloivs  Case  (3),  which  is  the  case  of  an  execution. 
But  there  is  a  multitude  of  other  cases,  which  have  nothing  to  do 
with  executions.    If  33  Hen.  8  had  meant  to  have  taken  away  or 
abridged  this  prerogative,  it  can  hardly  be  imagined  that  it  would 
have  controlled  the  effect  of  it  in  the  particular  instance  of  an 
execution,  and  left  it  to  operate  in  its  full  force,  in  the  multitude 
of  other  cases  to  which  it  applies.  That  in  the  case  of  two  execu- 
tions subsisting  at  the  same  time,  the  Crown's  and  the  subject's 
title  do  concur ;  and  that  this  is  a  different  case  from  the  case  of 
a  first  execution,  which  supposes  that  to  exist  before  the  other, 
appears  to  be  manifest :  each  derives  under  his  execution  a  title 
to  be  satisfied  his  debt  out  of  the  effects  of  his  debtor.  Both 
executions  are  in  force  at  some  one  point  of  time  before  either 
is  executed  ;  the  instant  they  thus  concur,  the  King's  prerogative 
to  be  preferred  attaches.  String  fellow's  Case  proves  that  priority 
of  teste  and  even  part  execution  avail  nothing ;  an  imperfect  and 
even  barely  inchoate  title  gives  way  to  a  title  of  the  same  nature 
in  the  Crown,  whenever  they  are  found  to  exist  together.  An 
execution  executed  by  the  subject  alters  the  property,  and  there 
is  then  nothing  left  upon  which  the  Crown's  execution  can 
attach ;  in  that  case  the  Crown's  and  the  subject's  title  do  not 
concur ;  but  in  the  expressive  language  of  Steel,  C.B.,  in  Attorney - 
General  v.  Andrew,  the  subject's  title  is  prior  to  the  King's,  and 
is  executed."   I  have  read  that  passage  to  shew  that  the  preroga- 
tive insisted  upon  here  is  not  confined  merely  to  the  case  of  two 
executions,  and  that  the  argument  for  the  Defendants,  that  it  is  so 
confined,  cannot  be  maintained.    The  case  of  two  executions  is 
put  merely  as  an  illustration  of  the  general  nature  of  the  Crown's 
prerogative.    It  was  further  argued  for  the  Defendants  that  the 


(1)  16  East,  278,  n.  (2)  Hard.  24. 

(3)  Dyer,  67  b. 
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OHITTY,  J.  prerogative  exists  only  where  the  Crown  has  issued  a  writ  of 
1888  extent ;  but  this  argument  cannot  be  sustained.  In  the  passage 
cited  the  prerogative  is  in  no  way  founded  upon  or  attributed  to 
an  extent.  The  prerogative  with  regard  to  extents  in  chief,  when 
considered,  has  no  operation  on  the  question  at  all.  At  Common 
Law  the  Crown  might  sue  out  an  execution,  and  seize  consecu- 
tively the  body,  lands,  goods,  and  debts  of  a  debtor;  but  the 
right  to  take  them  all  at  once  was  not,  apparently,  vested  in  the 
Crown  at  common  law.  "  But  after  the  statute  of  33  Hen.  8,  c.  39, 
it  is  plain  that  the  sheriff  was  authorized  to  take  on  one  writ  the 
person,  goods,  lands,  and  debts,  and  that  has  been  the  constant 
process  of  execution  at  the  suit  of  the  Crown  against  its  own  im- 
mediate debtors"  (see  Chittys  Prerogatives  of  the  Crown  (1)). 
The  prerogative  that  is  there  mentioned  is  the  right  to  take  all 
those  things  collectively  on  one  writ ;  the  subject  must  have  his 
several  writs :  formerly  his  writ  of  capias  satisfaciendum,  or  his  writ 
of  elegit,  or  oifi.fa.,  and  the  like.  That  is  the  whole  meaning  of 
the  learning  on  this  part  of  the  King's  prerogatives.  This  has 
nothing  to  do  with  the  Crown's  title  under  an  execution  or  under 
a  distress  coming  in  competition  with  the  title  of  the  subject 
under  an  execution  or  a  distress.  Directly  those  two  titles 
concur,  then  the  Crown's  priority  of  title  attaches,  and  the  cases 
on  execution  which  I  have  mentioned  as  being,  as  they  are,  mere 
illustrations  of  the  Crown's  prerogative,  shew  this,  that  the 
Crown's  priority  is  not  displaced  until,  in  the  language  of 
Macdonald,  C.B.,  the  execution  is  executed :  in  other  words,  until 
the  property  in  the  goods  is  changed.  The  subject  has  in  this 
case  levied  the  first  distress,  and  admittedly,  at  the  time  when 
the  Crown  issued  its  own  distress,  the  property  in  the  goods  had 
not  been  changed.  It  is  not  necessary  to  consider  the  statute 
11  Geo.  2,  c.  19,  upon  which  it  was  argued  that  the  Crown  is  not 
bound  by  the  provision  as  to  impounding.  I  hold,  therefore, 
that  the  Crown  has  priority,  and  I  make  the  order  for  an  injunc- 
tion, merely  to  give  effect  to  the  Crown's  prerogative  and  nothing 
more ;  preserving  to  the  subject,  so  far  as  I  can,  the  fruits  of  his 
own  distress,  subject,  however,  to  the  Crown's  prerogative. 

(1)  Pages  262,  264. 
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Injunction  with  liberty  to  apply  in  the  event  of  there  being  CHITTY,  J, 
any  surplus.    Costs,  costs  in  the  action.  1888 

Attorney- 

Solicitors:  Solicitors  for  the  Treasury](Hare  &  Co,);  Boyce  &  General 
Son. 

F.  a.  A.  w. 


Leonard. 


STEWAKT  V.  FLETCHEE.! 


Married  Woman — Sepai^ 


[1887.    S.  1878] 

Estate — Restraint  on  Anticipation- 
— Power  of  Attorney/. 


-Payment  out 


Form  of  order  for  payment  of  dividends  to  a  married  woman  where  the 
trust  is  for  payment  to  her  separate  use  with  a  restraint  on  anticipation 
and  ho  gift  over,  discussed  and  stated. 

In  an  action  to  restrain  the  trustee  of  a  will  from  dealing  with 
the  trust  fund  to  the  income  of  which  Mrs.  Stewart,  a  married 
woman,  was  entitled  during  her  life  for  her  separate  use  without 
power  of  anticipation,  and  without  any  gift  over  in  the  event  of 
an  attempt  to  alienate  the  interest,  an  order  had  been  made  by 
consent,  upon  motion  for  an  injunction,  for  a  transfer  of  the  fund 
into  Court  and  for  payment  of  the  dividends  to  Mrs.  Stewart  for 
life. 

The  minutes  of  the  payment  schedule  of  this  order,  as  handed 
out  by  the  Kegistrar,  provided  for  payment  of  the  dividends  to 
Mrs.  Stewart  for  her  separate  use  upon  production  of  evidence 
that  she  had  not  anticipated  or  alienated. 


OHITTY,  J. 


April  27; 
May  4. 


April  27.  Fellows  mentioned  the  minutes  to  the  Court,  and 
submitted  that,  there  being  no  gift  over,  the  suggested  evidence 
could  answer  no  purpose,  and  would  create  useless  expense. 


Chitty,  J.,  directed  the  matter  to  stand  over  for  inquiry  as  to 
the  proper  form  of  order,  and  to  be  mentioned  again,  at  the  same 
time  intimating  that  some  notice  of  the  restraint  on  anticipation 
should  in  any  case  appear  on  the  face  of  the  order  or  payment 
schedule. 
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CHITTY,  J.  May  4.  Fellows  again  mentioned  the  case,  and  stated  that  it 
1888  had  been  since  ascertained  that  Mrs.  Steivart  was  about  to  leave 
Stewaet  this  country  to  join  her  husband  in  India,  and  that  it  was  pro- 
Fletchee  posed  that  she  should  appoint  an  attorney  to  receive  the  dividends 
  for  her. 

Chitty,  J. : — 

The  question  is  as  to  the  form  of  order  which  should  be  used 
in  directing  payment  of  dividends  to  a  married  woman  where  the 
trust  is  for  payment  to  her  separate  use  without  power  of  antici- 
pation. It  is  quite  plain  that  it  should  appear  on  the  face  of  the 
order  that  she  is  restrained  from  anticipation,  because  such  orders 
often  come  into  the  hands  of  third  persons,  and  it  might  be  that 
if  the  order  did  not  disclose  the  restraint,  such  persons  might 
treat  the  married  woman  as  having  full  power  of  disposition.  It 
is  equally  clear  that  in  questions  of  this  class,  where  there  is  no 
gift  over,  the  married  woman  herself  has  no  power  whatever  to 
anticipate  her  income  and  that  any  attempted  anticipation  is 
wholly  without  operation.  It  appears  that  the  Kegistrars'  practice 
is  to  draw  the  order  in  such  a  form  as  to  shew  all  this.  It  is 
also  necessary  to  produce  evidence  to  the  Paymaster-General 
before  he  will  make  payment.  Some  of  the  Eegistrars  draw  the 
order  in  such  a  form  that  this  evidence  may  be  given  by  persons 
other  than  the  married  woman  herself.  Here  the  lady  is  going 
to  India,  and  it  appears  that  it  is  not  the  practice  for  the  Pay- 
master-General to  draw  cheques  for  India,  The  result  therefore 
is,  as  she  cannot  receive  the  dividends  herself,  that  if  she  is  not 
able  to  give  a  power  of  attorney  appointing  some  one  to  receive 
the  dividends  for  her,  she  will  have  from  time  to  time  to  appoint 
some  attorney  after  the  dividends  have  fallen  due,  that  is  to  say, 
when  the  restraint  has  ceased.  If  she  has  to  do  that  on  every 
occasion  much  expense  and  delay  must  necessarily  arise.  I  may 
say  here  that  in  my  opinion,  since  the  passing  of  the  Conveyancing 
Act,  I88I5  s.  40,  there  is  no  reason  why  any  married  woman  may 
not  execute  a  power  of  attorney,  although  her  separate  property 
may  be  subject  to  a  restraint  on  anticipation ;  but  of  course  she 
could  not,  by  executing  any  such  power,  get  rid  of  the  restraint 
on  anticipation.  The  order  I  shall  in  future  make  in  substitution 
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Fletcher. 


for  the  present  form  in  the  payment  schedule,  or  rather  as  an  CHITTY,  J. 
addition  thereto,  will  be  in  such  cases  as  the  present  (where  1888 
there  is  a  simple  restraint  on  anticipation  and  no  gift  over)  in  stewart 
the  form  as  handed  down. 

There  must  be  an  affidavit  or  statutory  declaration,  but  it  need 
not  be  made  by  the  lady  herself  but  by  her  attorney.  Inasmuch 
as  evidence  must  be  always  required  on  each  occasion  of  pay- 
ment, certifying  to  the  fact  that  the  lady  is  alive,  little  or  no 
additional  expense  can  be  occasioned  by  requiring  the  additional 
evidence,  which  of  course  may  be  embodied  in  one  and  the  same 
affidavit  or  declaration. 


The  order  as  drawn  up  was  as  follows : — 

Carry  over  Keduced  Annuities  (£818  9s.  Sd.).  Pay  tiie  dividends  as  they 
accrue  during  tlie  life  of  Marian  Stewart  on  annuities  carried  over  until  further 
orders.  The  said  Marian  Stewart  being  restrained  from  anticipating  such  divi- 
dends during  her  coverture,  they  are  not  to  be  paid  to  any  attorney,  except 
upon  an  affidavit  or  statutory  declaration  by  such  attorney  that  he  receives 
them  on  behalf  and  for  the  use  of  the  said  Marian  Stewart,  and  not  of  any 
other  person  to  whom  she  has  assigned  or  purported  to  assign  them. 


Solicitors  :  Lattey  &  Hart. 


F.  G.  A.  W. 
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NOETH,  J. 


1888 


In  re  MAKSH. 
MASON  V,  THORNE. 


May 


8. 


[1888    M.  692.] 


General  Power  of  Appointment — Exercise  hy  Will — '■'■Contrary  Intention''^ — 
Wills  Act  (1  Vict.  c.  26),  s.  27  {Bevised  Ed.  Statutes,  vol.  viii.,p.  35]. 

A  marriage  settlement  made  in  1840  reserved  to  the  husband  a  general 
power  of  appointment  by  will  "  expressly  referring  to  this  power  or  the 
subject  thereof."  By  his  will  (not  referring  to  the  power)  he  gave  the 
residue  of  his  property  to  trustees  on  certain  trusts  differing  from  those 
declared  by  the  settlement  in  default  of  appointment : — 

Eeld,  that  the  power  was  exercised  by  the  will. 

In  ascertaining  whether  a  testator  has  shewn  an  intention  not  to  exer- 
cise by  a  residuary  gift  a  general  power  of  appointment  reserved  to  him  by 
a  settlement  made  by  himself  the  will  only  can  be  looked  at. 

Observations  of  Lord  St.  Leonards  (Sugden  on  Powers  (1))  dissented 
from. 

Summons  asking  the  opinion,  of  the  Court  whether  the  will 
of  Samuel  Marsh,  deceased,  had  exercised  a  power  of  appointment 
conferred  6n  him  by  a  settlement  dated  the  30th  of  January, 


The  settlement  was  made  in  contemplation  of  the  marriage 
(afterwards  solemnized)  of  Samuel  Marsh  with  Marianne  Taylor. 
By  it  certain  property  was  vested  in  trustees,  upon  trust  to  pay  the 
income  to  Samuel  Marsh  during  his  life,  and  after  his  death  to 
pay  the  income  to  Marianne  Taylor  during  her  life.    And,  after 
the  death  of  the  survivor  of  them,  upon  trust  for  the  children  or 
issue  of  the  marriage  as  Samuel  Marsh  and  Marianne  Taylor 
should,  as  therein  mentioned,  by  deed  jointly  appoint.  "  And  for 
want  of  such  joint  appointment,  then  upon  such  trusts  for  the 
benefit  of  such  child,  children  or  issue,  as  aforesaid,  or  any  of 
them,  or  for  the  benefit  of  any  other  person  or  persons  whomsoever, 
and  to  and  for  such  intents  and  purposes  and  generally  in  such 
manner  and  form  as  the  said  Samuel  Marsh  shall  by  his  last  will 
in  writing,  or  any  codicil  or  codicils  thereto,  legally  executed, 
expressly  referring  to  this  power  or  the  subject  thereof,  direct  or 


1840. 


(1)  8th  Ed.  p.  306. 
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appoint and,  for  want  of  any  such  direction  or  appointment, 
in  trust  for  all  and  every  the  children  and  child  of  the  marriage 
who  being  a  son  or  sons  should  attain  twenty-one,  or  die  under  that 
age  leaving  issue  living  at  the  time  of  his  or  their  decease  or 
deceases,  or  born  in  due  time  after,  and  who  being  a  daughter  or 
daughters  should  attain  twenty-one  or  marry,  and  to  be  divided 
between  such  children,  if  more  than  one,  in  equal  shares  as  tenants 
in  common,  and,  if  there  should  be  but  one  such  child,  the  whole 
to  be  in  trust  for  that  one  child. 

There  were  eight  children  of  the  marriage.  No  son  attained 
twenty-one  or  had  issue.  Two  daughters  only  attained  twenty- 
one  or  married — viz.,  Manj  Sarah,  who  married  the  Eev.  B.  /. 
Mason,  and  Adelaide,  who  attained  twenty-one  and  died  on  the 
23rd  of  June,  1874,  unmarried  and  intestate,  in  the  lifetime  of 
her  father,  who  took  out  administration  to  her  estate  on  the  23rd 
of  July,  1874.  Marianne  Marsh  died  on  the  19th  of  July,  1881, 
without  having  exercised  the  joint  power  of  appointment.  Samuel 
Marsh  died  on  the  24th  of  April,  1884.  By  his  will  dated  the 
15th  of  March,  1877,  he  gave  all  the  residue  of  his  real  and  per- 
sonal estate  to  his  wife  and  B.  C.  Hutchings,  their,  his,  and  her 
heirs,  executors,  administrators,  and  assigns,  upon  the  trusts 
therein  mentioned,  under  which  Mrs.  Mason  was  entitled  to  the 
income  for  her  life,  with  remainder  to  her  children  as  soon  as 
they  should  attain  twenty-one,  share  and  share  alike  as  tenants  in 
common,  the  children  of  any  deceased  child  taking  their,  his,  or 
her  parent's  share,  with  a  gift  over  in  case  Mrs.  Mason  should, 
die  without  leaving  issue.  The  will  contained  no  reference  to 
the  power  of  appointment  in  the  settlement,  or  to  the  subject 
thereof.  By  a  codicil,  dated  the  23rd  of  December,  1881,  the 
testator  appointed  Mrs.  Mason  to  be  a  trustee  of  his  will  in  place 
of  his  wife,  who  had  died. 

The  summons  was  taken  out  by  Mr.  and  Mrs.  Mason  and  three 
infant  children  of  their  marriage  (by  their  father  as  their  next 
friend)  as  Plaintiffs,  against  the  trustees  of  the  settlement  as 
Defendants,  asking  the  opinion  and  direction  of  the  Court  (inter 
alia)  whether  the  will  of  Samuel  Marsh  had  exercised  the  power 
of  appointment  given  to  him  by  the  settlement. 

At  the  hearing  the  Court  directed  the  summons  to  be  amended 
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KOETH,J.  by  making  Mr.  Mason  a  Defendant,  and  substituting  anotber 
1888       person  as  next  friend  for  the  infants. 


Montague  Shearman,  for  Mr.  Mason  : — 

Tbe  will  bas  not  exercised  tbe  power.  Tbere  is  a  sufficient 
manifestation  of  a  "  contrary  intention  "  witbin  tbe  meaning  of 
sect,  27  (1)  of  tbe  Wills  Act  to  exclude  tbe  operation  of  tbat 
section. 

Tbe  settlement  baving  been  made  by  tbe  testator  bimself,  it 
must,  for  tbe  purpose  of  construing  bis  will  witb  regard  to  tbe 
manifestation  of  intention,  be  read  in  connection  witb  tbe  will. 
Lord  St.  Leonards  in  bis  book  on  Powers  (2),  commenting  on 
Moss  V.  Earter  (3),  says :  "  Wbere  tbe  property  is  settled  by  tbe 
testator  bimself  upon  otbers,  in  default  of  any  appointment  by 
bim  under  bis  power,  it  would  seem  to  require  some  indication 
of  an  intention  by  bim  to  defeat  bis  settlement  in  order  to  bold 
a  general  gift  in  bis  will,  wbicb  can  be  satisfied  by  otber  property, 
to  be  an  execution  of  bis  power."  And,  witb  reference  to  tbe 
same  case,  it  is  said  in  Jarman  on  Wills  (4)  :  "  Altbougb  tbe  Act 
requires  tbat,  to  be  effectual,  tbe  intention  not  to  execute  tbe 
power  sball  appear  hy  the  will,  tbat  cannot  mean  to  tbe  exclusion 
of  tbe  instrument  creating  tbe  power.  Tbe  will,  if  it  is  to  exercise 
tbe  power,  becomes  part  of  tbe  instrument  creating  tbe  power, 
and  botb  must  be  read  togetber  to  collect  tbe  intention  truly." 

Tbe  dicta  in  some  of  tbe  cases  are  conflicting :  In  re  Buding's 


(1)  Sect.  27  :  "A  general  devise  of 
the  real  estate  of  the  testator,  or  of  the 
real  estate  of  the  testator  in  any  place 
or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  shall 
be  construed  to  include  any  real  estate, 
or  any  real  estate  to  which  such  de- 
scription shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  exe- 
cution of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will; 
and  in  like  manner  a  bequest  of  the 


personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described 
in  a  general  manner,  shall  be  construed 
to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  descrip- 
tion shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  inten- 
tion shall  appear  by  the  will." 

(2)  8th  Ed.  p.  306. 

(3)  2  Sm.  &  Gfiff.  458. 

(4)  4th  Ed.  vol.  i.  p.  685. 
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Settlement  (1)  ;  Boyes  v.  Gooh  (2) ;  In  re  GlarJc's  Estate  (3).  Here 
the  testator  has  in  effect  said  that  sect.  27  shall  not  apply.  The 
appointment  to  another  set  of  trustees  is  also  an  indication  of 
intention  not  to  deal  with  property  which  was  already  vested  in 
trustees. 

G.  Arnold  White,  for  Mrs.  Mason  and  her  infant  children^: — 

The  power  was  exercised  by  the  will.  The  settlement  cannot 
limit  the  effect  given  by  sect.  27  to  the  will.  It  is  essential 
that  the  "  contrary  intention  "  should  appear  on  the  face  of  the 
will  itself,  and  no  such  contrary  intention  is  shewn  here  :  Airei/  v. 
Bower  (4)  ;  Walker  v.  Banks  (5)  ;  Moss  y,  Harter  (6)  ;  Seriven  v. 
Sandom  (7). 

E.  Ford,  for  the  trustees. 

Shearman,  in  reply. 

North,  J. : — 

I  should  have  thought  the  case  perfectly  clear,  but  for  the 
observations  of  Lord  St.  Leonards  which  have  been  referred  to, 
and  which  of  course  deserve  serious  attention.  The  power  of 
appointment  contained  in  the  settlement  (omitting  a  few  words  at 
the  end  of  it),  is,  I  think,  clearly  a  power  to  appoint  by  will  "  in 
any  manner  the  testator  may  think  proper I  cannot  conceive 
larger  words.  But  then  there  are  the  words  which  I  have  omitted — 
"  expressly  referring  to  this  power  or  the  subject  thereof."  These 
words  appear  to  me  to  be  an  attempt  to  impose  a  limitation 
on  the  exercise  of  a  general  power  of  appointment  which  is  not 
consistent  with  the  law  contained  in  sect.  27  of  the  Wills  Act ; 
which  says  that  a  devise  of  the  real  estate,  or  a  bequest  of  the 
personal  estate  of  the  testator,  shall  be  construed  to  include  any 
real  or  personal  estate  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper,  and  shall  operate  as  an 

(1)  Law  Eep.  14  Eq.  266.  (4)  12  App.  Cas.  263. 
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(2)  14  Ch.  D.  53. 

(3)  Ibid.  422. 


(5)  1  Jur.  (N.S.)  606. 

(6)  2  Sm.  &  Gifif.  458. 
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(7)  2  J.  &  H.  743. 
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execution  of  such  power,  "  unless  a  contrary  intention  shall  appear 
by  the  will."  I  cannot  find  anything  in  the  present  testator's 
will  to  indicate  a  "  contrary  intention."  The  only  indication 
suggested  is  that  he  appointed  the  fund  to  other  trustees.  But 
he  had  a  perfect  right  to  do  this,  as  he  had  an  absolute  power 
to  dispose  of  the  fund  in  any  manner  he  pleased.  The  real 
question  is  whether  those  words  in  the  settlement — "expressly 
referring  to  this  power  or  to  the  subject  thereof" — can  limit  or 
modify  the  power  which  the  law  has  given  to  the  testator.  I  do 
not  see  how  a  statutory  power  can  be  limited  in  that  way.  I  do 
not  find  in  the  will  itself  any  indication  of  an  intention  not 
to  exercise  the  power.  No  doubt  those  observations  of  Lord 
St  Leonards  have  very  great  weight,  but  I  cannot  attend  to  them 
in  defiance  of  the  contrary  opinion  of  the  Court  of  Appeal.  Of 
such  a  contrary  opinion  I  find  some  indication  in  Boyes  v. 
CooJc  (1),  and  it  is  clearly  expressed  in  In  re  Clarh's  Estate  (2). 
In  the  latter  case  Lord  Justice  Cotton  said  (3) :  "  With  respect 
to  the  extract  that  has  been  read  from  Lord  >S^^.  Leonards''  Treatise 
on  Powers,  I  do  not  quite  understand  whether  it  is  a  statement 
of  his  own  opinion,  or  merely  a  comment  on  the  effect  of  Moss  v. 
Sarter  (4).  But  if  it  is  to  be  taken  as  an  expression  of  his 
opinion  that,  in  the  case  of  a  power  of  appointment  in  a  settle- 
ment created  by  the  testator  himself,  an  indication  of  his  inten- 
tion to  defeat  his  settlement  must  be  shewn,  that  appears  to 
me  to  contradict  the  words  of  the  statute,  and  I  should  hesitate 
to  act,  even  upon  Lord  8t,  Leonards^  authority,  against  the  ex- 
pressed intention  of  the  Legislature."  Lord  Justice  Thesiger 
said  that  he  was  of  the  same  opinion.  And  Lord  Justice  James 
added,  "  if  Lord  St.  Leonards  is  to  be  understood  as  saying  that 
the  Act  is  to  receive  a  different  interpretation  as  regards  a  power 
contained  in  a  settlement  created  by  the  testator  from  that  which 
it  would  receive  in  other  cases,  I  do  not  agree  with  his  opinion." 
It  appears  to  me  that  I  am  bound  to  act  upon  the  opinion  there 
expressed  by  the  Court  of  Appeal,  and  to  hold,  notwithstanding 
the  observations  of  Lord  St.  Leonards.^  that  the  power  of  appoint- 


(1)  14  Ch.  D.  53. 

(2)  Ibid.  422. 


(3)  14  Ch.  D.  431. 

(4)  2  Sm,  &  GifF.  458. 
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ment  contained  in  the  settlement  was  well  exercised  by  the  NORTH,  J. 
testator's  will.  I  have  not  adverted  to  Airei/  v.  Bower  (1),  because  1888 
there  is  nothing  in  the  judgments  addressed  to  the  exact  point  ,    in  re 
which  1  have  to  decide,  though  they  recognise  the  authority  of 
JBoyes  v.  Cooh  (2). 


Solicitors:  J,  Shearman;  Girdlestone,  Peterson,  &  Todd. 


Marsh. 

Mason 


Thoene. 


v(l)  12  App.  Cas.  263, 


(2)  14  Ch.  D.  53. 

W.  L.  0. 
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STIRLING,!.  BKOOKING  V.  MAUDSLAY,  SON,  &  FIELD. 

1888 

^  [1884   B.    No.  257.] 

Jlfarc7il,5,2l. 

*—  Marine  Insurance — Insurance  on  Freight — Unseaworthiness  of  Ship — Good' 
Defence  to  Action  on  Policy — "  Innocent  Shippers  — Practice  for  Under- 
writers to  pay — Action  hy  Underwriters  to  restrain  Holders  from  proceed- 
ing on  Policy. 

If  a  policy  is  liable  to  be  completely  avoided,  as  on  tbe  ground  of  fraud' 
or  misrepresentation,  a  Court  of  Equity  bas  jurisdiction  to  direct  its  deli- 
very up  and  cancellation,  but  it  bas  no  jurisdiction  to  direct  tbe  cancella- 
tion of  a  policy  to  any  claim  on  wbicb  tbere  is  a  good  legal  defence,  or  to 
declare  tbat  tbere  is  no  liability  upon  it.  If  tbere  is  danger  of  tbe  evi- 
dence for  tbe  defence  being  lost,  tbe  remedy  is,  not  an  action  for  cancella- 
tion, but  an  action  to  perpetuate  testimony. 

This  was  an  action  by  MarmaduJce  Hart  BrooMng,  on  behalf 
of  himself  and  all  other  the  underwriters  on  a  policy  of  insurance, 
dated  the  15th  of  February  1884,  on  machinery  carried  by  the 
steamship  Elephant,  on  a  voyage  from  London  to  Fortsmouth, 
against  the  insurers,  Messrs.  Maudslay,  Son,  &  Field ;  and  by  the 
re-amended  statement  of  claim  the  Plaintiff  asked  a  declaration 
that  the  said  policy  was  void,  and  that  it  might  be  delivered  up 
to  be  cancelled ;  or,  alternatively,  a  declaration  that  the  policy 
is  not  binding  on  the  Plaintiff  and  the  others  on  whose  behalf 
he  sued,  and  that  they  and  he  were  and  are  discharged  from  all 
liability  for  loss  on  the  voyage ;  and  an  injunction  restraining 
the  Defendants  from  taking  any  proceedings  on  the  policy. 

The  Defendants  are  engineers,  carrying  on  business  at  Lam- 
leth.  In  January,  1884,  they  were  desirous  of  procuring  certain 
machinery,  which  they  had  made  for  L' Imjperieuse,  one  of  Her 
Majesty's  ships,  to  be  conveyed  from  London  to  Fortsmouth  ;  and 
for  this  purpose  they  entered  into  a  charterparty,  dated  the 
8th  of  January,  1884,  with  one  Scott,  the  owner  of  the  steamship 
Elephant,  whereby  it  was  agreed  that  the  machinery  in  question, 
which  weighed  about  867  tons,  should  be  carried  by  that  vessel 
from  Millwall  Dock  to  Fortsmouth  Bochyard  in  consideration  of  a 
lump  sum  of  £600  as  freight.  The  machinery  was  to  be  loaded,, 
stowed,  and  discharged  by  the  Defendants,  and  was  to  be  carried 
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in  two  voyages,  if  the  vessel  could  take  all,  the  owner  having  STIRLING,!, 
the  option  of  making  a  third  voyage  or  supplying  another  vessel  1888 
to  take  the  balance,  if  any.    The  vessel,  loaded  with  422  tons  of  brooking 
the  machinery,  left  Millwall  DocJc  on  the  28th  of  January,  1884,  i^^^dslay 
and  reached  Portsmouth  in  safety  on  the  3rd  of  February.    On  Son  &  Field. 
the  14th  of  the  same  month  she  again  set  sail  from  Millwall  DogJc, 
carrying  the  rest  of  the  machinery,  but  on  this  occasion  was  lost 
with  all  hands  on  board. 

On  the  25th  of  January  the  Defendants  had  effected  an  insu- 
rance on  the  machinery  which  constituted  the  cargo  on  the 
second  voyage  to  the  amount  of  £30,000,  and  on  the  13th  of 
February  the  amount  was  increased  to  £40,000.  Slips  were 
initialled  by  the  underwriters  on  those  days,  and  the  policy  in 
question  was  issued  in  pursuance  of  these  slips,  and  was  dated 
the  15th  of  February,  and  included  the  whole  £40,000.  The 
risk  included  "  risk  of  barges,  lighters,  &c.,  from  assured  premises 
and  while  waiting  shipment  on  land  or  water."  Upon  the  occur- 
rence of  the  loss  some  of  the  underwriters  paid,  but  a  large 
majority  disputed  their  liability.  An  inquiry  into  the  circum- 
stances attending  the  loss  of  the  vessel  took  place  in  the  Wreck 
Commissioner's  Court,  and  the  finding  on  that  inquiry  was  given 
on  the  14th  of  May.  The  Commissioner  found  that  the  Elephant 
had  been  sent  to  sea  in  an  unseaworthy  condition,  and  that  Scott, 
the  owner,  and  he  alone,  was  responsible  for  the  manner  in  which 
the  ship  went  to  sea.  The  Defendants,  upon  this,  applied  to  the 
underwriters  to  pay,  and  a  few  did  so,  but  a  large  majority  still 
refused  to  pay ;  and  on  the  23rd  of  May  the  present  action  was 
brought. 

The  original  statement  of  claim  was  delivered  on  the  24th  of 
May,  and  alleged  that,  by  reason  of  the  weight  of  the  machinery, 
the  mode  of  stowage,  the  weight  intended  to  be  carried  on  the 
deck,  and  the  fact  that  part  of  the  machinery  would  be  carried 
in  the  hatchway,  rendering  it  impossible  to  put  on  the  hatches, 
the  risk  was  of  a  special  and  dangerous  character,  as  the  Defen- 
dants and  their  agents  well  knew  or  ought  to  have  known ;  that 
they  failed  to  communicate  these  facts  to  the  Plaintiff ;  and 
(paragraph  4)  that  the  vessel,  with  the  machinery  on  board,  set 
sail  "  in  a  grossly  unseaworthy  state ;"  and  he  claimed  a  decla- 
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STIELING,J.  ration  that  the  policy  was  void,  and  that  it  might  be  delivered 
1888      up  to  be  cancelled.    The  Defendants,  in  the  first  instance,  met 
Beooking    i^l^is  by  an  application  to  strike  ont  paragraph  4,  relating  to 
MAUDSLiY    unseaworthiness,  and  upon  this  application  an  order  was  made 

Son  &  Field,  giving  the  Plaintiff  liberty  to  amend.  The  Plaintiff  accord- 
ingly amended  by  alleging  that  the  policy  was  void,  "  or  the 
underwriters  discharged  from  liability  thereunder,"  retaining, 
his  former  allegation  that  "  the  Defendants  nevertheless  claim 
and  intend  to  make  use  of  the  same  and  treat  it  as  a  valid  and 
existing  contract  on  the  part  of  the  Plaintiff  and  those  on  whose 
behalf  he  sues,"  and  adding  a  claim  for  the  alternative  declara- 
tion mentioned  above.  To  this  amended  statement  of  claim  the 
Defendants  put  in  a  defence  in  which  (as  also  amended)  they 
admitted  that  the  ship  was  unseaworthy,  but  stated  that  the 
unseaworthiness  was  owing  to  her  being  overladen,  and  was  not 
known  to  them  until  after  the  ship  had  been  lost,  and  they 
wholly  denied  the  allegations  of  concealment  and  non-communi- 
cation of  facts.  And  they  further  alleged  that  the  overloading 
did  not  take  place  until  after  the  slip  for  the  policy  of  insurance 
was  initialled,  so  that  the  question  of  overloading  did  not  arise 
until  after  the  contract  was  entered  into  ;  and  they  asserted  that 
the  policy  was  valid  and  had  not  been  avoided ;  and,  further^ 
that  although  the  vessel  was  unseaworthy,  yet,  according  to  the 
universal  practice  that  had  hitherto  prevailed  with  all  the  leading 
underwriters  at  Lloyd's,  the  Plaintiff  and  the  other  underwriters 
of  the  policy  were  bound  in  honour,  though  not  in  law,  to  pay, 
but  the  Defendants  denied  that  they  had  claimed  or  intended 
to  deal  with  or  make  use  of  the  policy  as  a  valid  existing  policy, 
or  that  they  had  ever  threatened  legal  proceedings.  The  Plaintiff 
then  put  in  a  reply  in  which  he  joined  issue  generally,  but  stated 
that  he  "  did  not  proceed  further  in  this  action  with  the  charges 
in  the  statement  of  claim  as  to  concealment  and  non-communi- 
cation by  the  Defendants  of  material  facts."  The  Defendants 
objected  to  this  pleading,  and  upon  their  motion,  in  July,  1886, 
Mr.  Justice  Kay  ordered  that  all  allegations  of  concealment  or 
non-communication  of  material  facts  should  be  struck  out  as 
scandalous  and  embarrassing.  The  Plaintiff's  claim  was  accord- 
ingly again  amended,  and  the  action  came  on  for  trial. 
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Sir  Henry  James,  Q.C.,  Hastings,  Q.C.,  Gorell  Barnes,  Q.C.,  and  STIRLING, J. 
Hurst,  for  the  Plaintiff: —  1888 

We  admit  that,  as  the  policy  attached  from  the  moment  the  Brooking 
machinery  was  placed  on  board  the  barge  for  conveyance  to  the  maudslay, 
ship,  it  is  not  void,  and  we  cannot  ask  for  delivery  up  and  cancel-  &  Field. 
lation  ;  but  under  the  alternative  claim  the  Plaintiff  is  entitled 
to  a  declaration  that  he  and  the  other  underwriters  on  whose 
behalf  he  sues  are  not  under  any  liability  in  respect  of  the  policy. 
It  is  not  enough  for  the  Defendants  to  say  that  they  do  not  in- 
tend to  sue  upon  it.  They  may  assign  the  policy,  and,  in  case 
they  do  so,  then,  both  by  law  and  custom  their  assignee  will  be 
able  to  sue  in  his  own  name,  and  the  Plaintiff  and  the  other 
underwriters  will  be  put  to  great  disadvantage  and  will  have 
to  begin  de  novo,  and  prove  the  unseaworthiness  of  the  ship, 
which  the  Defendants  now  admit.  It  would  be  sufficient,  no 
doubt,  if  the  Defendants  would  give  an  undertaking  not  to  sue 
upon  nor  to  assign  the  policy ;  but  they  refuse  to  give  any  such 
undertaking,  except  upon  terms  which  the  Plaintiff  cannot 
accept.  So,  although  there  is  a  good  defence  at  law  to  any  claim 
founded  on  this  policy,  its  existence  subjects  the  Plaintiff  to  the 
danger  of  future  litigation  in  which  his  defence  would  depend  on 
extrinsic  facts.  And  where  there  is  "  a  legal  defence  to  a  written 
instrument  depending  on  facts  not  appearing  on  the  face  of  the 
instrument,  the  party  charged  on  the  instrument  with  some 
liability  may  come  to  a  Court  of  Equity  to  get  rid  of  it  notwith- 
standing the  legal  defence,  because  the  evidence  of  those  extrinsic 
facts  upon  which  the  defence  depends  may  not  be  forthcoming  at 
all  times  and  under  all  circumstances  ":  Hoare  v.  Bremridge  (1)  ; 
Bromley  v.  Holland  (2)  ;  Simpson  v.  Lord  Howden  (3) ;  Cooper  v. 
Joel  (4).  The  doctrine  will  be  applied  where  the  instrument  has, 
as  in  this  case,  become  functus  officio,  and  yet  its  existence  may 
throw  a  clpud  on  the  title  of  the  other  party  or  subject  him  to 
the  danger  of  future  litigation  when  the  facts  are  no  longer 
capable  of  complete  proof  or  have  become  involved  in  the 
obscurities  of  time  :  Floiver  v.  Marten  (5)  ;  Story's  Equity  Juris- 
prudence (6). 

(1)  Law  Eep.  8  Ch.  22,  26.  (4)  27  Beav.  313  ;  1  D.  F.  &  J.  240. 

(2)  7  Ves.  3.  (5)  2  My.  &  Cr.  459. 

(3)  3  My  &  Cr.  97.  (6)  10th  Ed.  p.  705  ;  12th  Ed.  p.  689. , 
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STIRLING,J.     Sir  B.  Webster,  A.G.,  Byrne,  Q.C.,  and  Bray,  for  the  Defen- 
1888      dants : — 

Brooking  This  action  is  unfounded  and  without  precedent,  and  the 
Maudslay,  Plaintiff  is  not  entitled  to  any  relief  whatever  in  it. 

  '     The  Defendants  have  never  threatened  any  legal  proceedings, 

and  as  the  unseaworthiness  of  the  ship  constitutes  a  good  defence 
to  an  action  at  law  upon  the  policy  there  is  no  possibility  of  any 
legal  claim  being  made  upon  it.  Under  such  circumstances  the 
Plaintiff  has  brought  this  action  not  for  the  purpose  of  protecting 
himself  from  any  possible  legal  claims,  but  for  the  purpose  of 
getting  the  policy  cancelled  in  order  to  strengthen  his  position 
against  the  moral  or  honourable  claim  which  the  Defendants  as 
innocent  shippers  have  upon  him,  and  it  was  with  this  object  that 
serious  charges  against  the  Defendants  of  concealment  of  material 
facts  when  the  insurance  was  effected  were  at  the  outset  introduced 
into  the  pleadings,  which  charges  were  found  untenable  and  have 
been  since  withdrawn. 

The  action  is,  moreover,  improper  in  form,  for  the  Plaintiff 
purports  to  sue  on  behalf  of  all  the  underwriters  of  the  policy 
and  many  of  them  have  paid  upon  it. 

In  all  the  cases  in  which  relief  has  been  granted  similar  to  that 
claimed  in  this  case  there  have  been  either  (a)  proceedings  actually 
taken,  (b)  proceedings  threatened,  or  (c)  a  blot  upon  the  plaintiff's 
title  to  property  which  it  was  necessary  for  him  to  clear  away. 
And  there  is  no  case  in  which  such  relief  has  ever  been  granted 
where,  as  here,  not  only  has  there  been  neither  danger  nor  threat, 
but  there  has  been  as  between  the  parties  an  admission  which 
would  be  an  estoppel  of  any  legal  proceedings :  Lee  v.  Lancashire 
and  Yorkshire  Bailway  Company  (1).  The  answer  to  the  sugges- 
tion that  although  the  Defendants  did  not  intend  to  sue  upon 
the  policy  they  might  assign  it  to  some  other  person  who  would 
do  so,  is  that  the  policy  could  only  be  assigned  subject  to  all 
existing  equities.  Moreover,  by  31  &  32  Vict.  c.  86,  s.  1,  it  is 
expressly  provided  that  where  a  policy  of  insurance  on  any  ship, 
or  any  goods  in  any  ship,  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled  to  the 
property  thereby  insured,  the  assignee  of  such  policy  shall  be 

(1)  Law  Rep.  6  Cli.  527. 
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entitled  to  sue  thereon  in  his  own  name ;  and  the  defendant  in  STIRLING, J. 
any  action  shall  be  entitled  to  make  any  defence  which  he  1888 
would  have  been  entitled  to  make  if  the  said  action  had  been  Brooking 
brought  in  the  name  of  the  person  by  whom  or  for  whose  account  M^^^'g^AY 
the  policy  sued  upon  has  been  effected.    So  the  admission  made      &  Field. 
by  the  Defendants  in  this  case  would  have  operated  by  way  of 
estoppel  to  any  action  brought  by  their  assignees.    As  to  the 
cases  cited  by  the  Plaintiff,  all  that  Lord  Selborne  meant  in 
JSoare  v.  Bremridge  (1)  was  that  the  Court  had  jurisdiction  to 
set  aside  a  contract  where  there  has  been  concealment  and  mis- 
representation.   In  Bromley  v.  Holland  (2)  the  question  was  as 
to  the  delivery  up  of  an  annuity  deed,  and  the  principle  of  the 
relief  was  the  invalidity  of  the  grant ;  and  Simpson  v.  Lord 
Howden  (3)  was  also  a  case  as  to  the  cancellation  of  a  void  instru- 
ment, so  neither  of  those  cases  apply.   On  the  other  hand  Thornton 
V.  Knight  (4)  (where  a  point  analogous  to  the  present  arose)  and 
Duncan  v.  Worrall  (5)  are  authorities  in  our  favour,  as  also  is 
Cooper  V.  Joel  (6),  cited  on  behalf  of  the  Plaintiff,  for  the  ground 
of  decision  in  that  case  was  that  the  defendants  "  professed  to 
hold  "  the  guarantee  "  for  the  purpose  of  suing  at  a  future  time 
and  here  it  is  pleaded  that  the  Defendants  never  threatened  or 
intended  to  make  any  use  of  the  policy. 

As  to  the  alternative  claim,  the  Court  will  not  make  a  decla- 
ration unless  relief  can  follow  upon  it.  BooJce  v.  Lord  Kensing- 
ton (7)  ;  and  the  new  rule.  Order  xxv.,  r.  5,  which  is  only 
slightly  wider  than  sect.  50  of  the  Chancery  Procedure  Act,  has 
not  made  any  alteration  enabling  a  plaintiff  to  have  a  declara- 
tory judgment  who  is  not  entitled  to  consequential  relief  if  he 
choses  to  ask  for  it.  It  is  said  that  an  action  may  be  brought 
upon  this  policy  when  evidence  obtainable  now  may  no  longer 
be  forthcoming,  but  no  such  action  could  be  brought  except 
within  six  years,  and  as  only  two  of  the  six  are  unexpired  there 
can  be  no  fear  of  losing  evidence  ;  and  moreover  this  is  not  an 
action  to  perpetuate  testimony. 

(1)  Law  Rep.  8  Ch.  22.  (4)  16  Sim.  509. 

(2)  7  Ves.  3.  (5)  10  Price,  31. 

(3)  3  My.  &  Cr.  97.  (6)  27  Beav.  313 ;  1  D.  F.  &  J.  240. 

(7)  2  K.  &  J.  753. 
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STIELING,J.     Lastly,  suppose  a  libellous  letter  to  be  in  the  hands  of  a  third 
1888       party,  would  the  Court  entertain  an  action  to  compel  him  ta 
Beooking    deliver  it  up  upon  the  ground  that  he  might  at  some  future  time^ 
Maudslay   ^o^^i^        illegal  act  of  publishing  it  ?    The  Court  will  not 
Son  &  Field,  make  a  declaration  unless  the  plaintiff  would  have  been  entitled 
to  an  injunction,  and  the  Court  will  not  assume  that  an  illegal 
act  is  in  contemplation. 

Hastings,  in  reply,  referred  to  Arnould  on  Marine  Insurance  (1) ;. 
Lloyd  V.  Fleming  (2). 


1888.  March  21.  Stirling,  J.  (after  stating  the  facts  of  the 
case  and  reading  the  pleadings,  continued) : — 

On  these  pleadings  the  action  has  been  brought  to  trial.  At 
the  trial  it  was  admitted  by  counsel  for  the  Plaintiff  that  the 
policy  is  not  void,  and  that  judgment  for  cancellation  cannot 
be  given ;  but  they  insisted  that  they  were  entitled  to  relief  in 
accordance  with  the  alternative  prayer  in  the  statement  of  claim. 
The  Defendants,  on  the  other  hand,  admit  that  the  unseaworthi- 
ness of  the  Ele]phant  constitutes  a  good  defence  to  any  action  at 
law  on  the  policy ;  but  they  deny  the  right  of  the  Plaintiff  to 
the  relief  claimed  by  him  or  any  other  relief.  This  question 
formed  the  main  subject  of  argument  before  me.  A  correspond- 
ence between  the  legal  advisers  of  the  Plaintiff  and  Defendants^ 
was,  however,  put  in  evidence,  from  which  it  appears  that  the 
real  issue  between  the  underwriters  and  the  Defendants  is  one 
which  is  not  and  cannot  be  raised  in  this  action.  It  is  of  this 
nature.  It  is  the  practice  of  underwriters,  who  may  have  a  good 
defence  to  an  action  on  a  policy  founded  on  the  unseaworthiness 
of  a  vessel,  to  pay  insurers  who  are  "  innocent  shippers."  What- 
ever may  have  been  the  case  at  first,  it  is  not  now  asserted  by 
the  underwriters  that  the  members  of  the  Defendants'  firm  are 
personally  to  blame  for  the  condition  in  which  the  vessel  left  for 
sea ;  but  it  appears  to  be  alleged  that  through  their  servants  or 
agents  they  were  in  some  way  implicated  in  the  unseaworthiness, 
and  the  real  question  between  them  is  whether  Messrs.  Maudslmf 
are  innocent  shippers  and  entitled  to  the  benefit  of  the  practice 
(1)  4th  Ed.  p.  509.  (2)  Law  Eep.  7  Q.  B.  299. 
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to  which  I  have  referred.    This  issue  cannot  be  tried  in  this  STIKLING,J. 

action,  nor,  indeed,  so  far  as  I  can  see,  by  any  legal  tribunal  1888 

whatever.  It  must  be  decided,  if  at  all,  by  some  Court  of  Honour  j3jj^^ij,(j 

to  be  selected  by  the  parties  interested.   Most  certainly  it  cannot 

*'  *'  Maiidslay, 

be  affected  one  way  or  the  other  by  the  judgment  I  am  about  to  Son  &  Field. 

pronounce.  My  decision  depends  upon  the  dry  and  technical 
(though  not  unimportant)  question  whether  (regard  being  had  to 
the  rules  which  govern  the  procedure  of  the  Court)  the  Plaintiff 
is  entitled  to  the  relief  for  which  he  asks  at  the  Bar. 

The  case  stands  thus  :  The  Defendants  are  entitled  to  the 
benefit  of  a  policy  of  insurance  on  which  they  may  sue  at  law. 
The  Plaintiff  alleges  and  the  Defendants  admit  by  the  pleadings 
that  the  Plaintiff  has  a  valid  defence  to  any  action  which  may 
be  brought  at  law  on  the  policy.  The  Defendants  say  that  they 
have  not  threatened  legal  proceedings,  but  they  have  declined 
to  give  an  undertaking  not  to  take  any,  and  they  abstain  from 
stating  whether  it  is  their  intention  to  take  proceedings  or  not. 
Under  these  circumstances,  can  the  underwriters  bring  the  De- 
fendants before  a  Court  of  Equity  and  obtain  a  declaration  and 
injunction  according  to  the  second  alternative  of  the  statement 
of  claim  ?  If  the  policy  were  liable  to  be  completely  avoided, 
as,  for  example,  if  it  had  been  obtained  by  misrepresentation,  a 
Court  of  Equity  would  have  jurisdiction  to  direct  the  delivery 
up  and  cancellation  of  the  instrument.  This  is  clearly  shewn  by 
the  case  of  Duncan  v.  Worrall  (1).  On  the  other  hand,  where 
the  policy  cannot  be  so  avoided,  but  there  is  a  good  legal  defence 
to  an  action  upon  it  (as,  for  example,  deviation)  a  Court  of  Equity 
cannot  make  a  decree  for  cancellation,  see  Thornton  v.  Knight  (2), 
where  the  Vice-Chancellor  in  a  few  words  draws  the  distinction 
between  the  two  classes  of  cases.  He  says:  "If  the  policy, 
though  good  on  the  face  of  it,  had  been  proved  to  be  void  on 
the  ground  that  the  representation  made  by  the  insurers,  when 
they  effected  it,  as  to  the  seaworthiness  of  the  ship,  was  false,  I 
could  have  interfered  ;  for  then  a  case  of  fraud  would  have  been 
made  out  against  the  insurers.  But  I  cannot  interfere  on  the 
mere  ground  of  deviation,  unless  this  Court  has  a  concurrent 
jurisdiction  with  a  Court  of  Law,  in  all  cases  in  which  relief  is 
(1)  10  Price,  31.  (2)  16  Sim.  509,  510. 
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STiELlNGjJ.  songlit  against  instruments  like  the  one  in  question.  That, 
1888       however,  is  not  so ;  and,  therefore,  I  shall  dismiss  the  bill  with 
Brooking    costs,"  In  that  case,  however,  an  action  at  law  had  been  brought, 
Maudslay,  decision  does  not  cover  the  question  before  me — viz., 

Son  &  Field,  whether  the  Court  can  make  a  declaration  that  the  underwriters 
are  not  liable  on  the  policy,  and  grant  an  injunction  against 
future  proceedings  at  law. 

Prior  to  the  Judicature  Acts  a  plaintiff  coming  into  equity  to 
restrain  proceedings  at  law,  was  bound  to  shew  some  equitable 
ground  for  relief.  He  had  not,  as  a  rule,  a  right  to  come  into  a 
Court  of  Equity  to  restrain  proceedings  in  a  Court  of  Law  if  he 
had  a  good  defence  at  law.  If  authority  for  this  is  wanted  I 
may  refer  to  the  cases  of  Hardinge  v.  Webster  (1)  and  Kem'p  v. 
TucTcer  (2).  The  present  Plaintiff  comes  before  the  Court  without 
alleging  any  case  which  would  give  a  Court  of  Equity  jurisdic- 
tion, either  exclusive  or  concurrent  with  the  Courts  of  Law.  The 
sole  ground  on  which  he  claims  the  relief  is  that,  although  there 
is  a  good  legal  defence  to  any  claim  by  the  Defendants  against 
him,  that  defence  depends  on  extrinsic  facts,  the  evidence  of 
which  may  not  be  forthcoming  at  all  times  and  under  all  cir- 
cumstances. The  existence  of  such  evidence  is  not  alleged  in 
the  statement  of  claim  nor  proved  at  the  trial ;  if  it  had  been  it 
would  seem  to  me  the  appropriate  remedy  would  be  found  in 
an  action  for  the  perpetuation  of  testimony  rather  than  in  pro- 
ceedings such  as  the  present.  Upon  this  I  may  refer  to  two 
authorities  from  which  (as  it  seems  to  me)  inferences  may  be 
drawn  adverse  to  the  view  of  the  law  contended  for  by  the 
Plaintiffs.  In  the  case  of  Angell  v.  Angell  (3)  Sir  John  Leach 
lays  down  the  law  as  to  the  cases  in  which  the  jurisdiction  of 
Courts  of  Equity  to  perpetuate  testimony  is  exercised.  He 
says  (4) :  If  it  be  possible  that  the  matter  in  question  can,  by 
the  party  who  files  the  bill,  be  made  the  subject  of  immediate 
judicial  investigation,  no  such  suit  is  entertained.  But  if  the 
party  who  files  the  bill  can,  by  no  means,  bring  the  matter  in 
question  into  present  judicial  investigation  (which  may  happen 
when  his  title  is  in  remainder,  or  when  he  is  himself  in  possession) 

(1)  1  Dr.  &  Sm.  101.  (3)  1  S.  &  S.  83. 

(2)  Law  Kep.  8  Ch.  369.  (4)  Ibid.  89. 
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there  Courts  of  Equity  will  entertain  such  a  suit:  for,  otherwise, STIRLING, J, 
the  only  testimony  which  could  support  the  plaintiff's  title,  1888 
might  be  lost  by  the  deaths  of  his  witnesses.    Where  he  is  him-  Brooking 
self  in  possession,  the  adverse  party  might  purposely  delay  his  maudslay, 
claim  with  a  view  to  that  event."    The  general  principle  being  Son  &  Field, 
that  a  person  who  is  in  a  position  to  institute  proceedings  cannot 
file  a  bill  to  perpetuate  testimony,  it  is  nevertheless  laid  down 
that  a  party  in  possession  may  file  such  a  bill.    Obviously  it  did 
not  occur  to  Sir  John  Leach  that  a  person  in  possession  of  real 
estate,  and  threatened  with  an  action  of  ejectment  to  which  he  had 
a  good  legal  defence,  might  file  a  bill  in  Chancery  to  establish  that 
defence  and  obtain  an  injunction  to  restrain  proceedings  at  law. 
The  other  case  is  Earl  Sjpencer  v.  Feeh  (1),  where  Lord  Bomilly 
decided  that  the  pendency  of  a  suit  in  equity  in  which  the  issue 
could  be  tried  was  an  answer  to  a  bill  to  perpetuate  testimony. 
His  Lordship  said  "  The  principle  which  is  laid  down  in  all  the 
cases  is,  that  if  the  matter  to  which  the  required  testimony  is 
alleged  to  relate  can  be  immediately  investigated  in  a  Court  of 
law,  and  the  witnesses  are  resident  in  England,  a  demurrer  will 
hold.  ...    It  is  contended  that  this  can  only  apply  where  the 
plaintiff  in  a  bill  for  the  perpetuation  of  testimony  can  himself 
bring  an  action  and  have  the  matter  tried  ;  but  I  apprehend  that 
to  be  a  mistake,  and  that  if  the  matter  is  in  the  course  of  inves- 
tigation in  a  suit,  that  removes  the  exact  objection.    It  is  stated 
by  Mr.  Justice  Story,  laying  down  the  same  rule,  that  \fhere  a 
right  of  action  lies  in  the  defendant,  although  the  matter  might 
be  investigated  in  a  Court  of  Justice,  still  the  bill  would  lie  ;  and 
I  assent  to  that  view  of  the  case.    What  Mr.  Justice  Story  means 
is,  that  where  the  right  is  in  the  other  party  to  bring  an  action 
against  the  plaintiff  who  files  the  bill  to  perpetuate  testimony^ 
he  may  maintain  such  a  bill  if  no  such  action  is  brought." 
It  could  not,  therefore,  have  been  his  opinion  that  a  person 
threatened  with  proceedings  at  law,  to  which  he  had  a  good 
legal  defence,  could  bring  a  suit  in  equity  to  restrain  them, 
on  the  ground  that  the  evidence  in  support  of  his  case  might 
be  lost.    On  principle  it  is  difficult  to  see  why  the  Defendants, 
having  a  claim  which  they  may  assert  in  a  Court  of  Law  at 
(1)  Law  Eep.  3  Eq.  415,  420. 
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STIRLING, J.  any  time  within  the  period  fixed  by  the  Statute  of  Limitations, 
1888       should  be  compelled  to  try  the  issue  on  which  the  validity  of 
Brooking    that  claim  depends  in  a  Court  of  Equity,  and  at  another  time 
Maudslay    than  that  which  they  may  select  as  the  most  convenient  for  them- 

SoN  &  Field,  gelves.  The  authorities  mainly  relied  on  by  the  Plaintiff  were 
the  judgment  of  Lord  Eldon  in  Bromleij  v.  Holland  (1),  and  certain 
passages  in  the  judgments  of  Lord  Cottenham  in  Simpson  v.  How- 
den  (2),  and  of  Lord  SeTborne  in  Hoare  v.  Bremridge  (3).  These 
authorities  are,  no  doubt,  of  great  value,  but  they  relate  to  the 
cancellation  of  void  or  voidable  instruments  (as  is  shewn  by  the 
case  of  Thornton  v.  Knight  (4),  already  cited),  and  do  not  neces- 
sarily apply  to  cases  where,  as  here,  the  instrument  is  not  void  or 
voidable,  and  relief  by  way  of  cancellation  cannot  be  given.  In 
Cooper  V.  Joel  (5)  the  defendants  claimed  the  benefit  of  a  guarantee, 
which  was  held  by  Lord  Bomillyy  Master  of  the  Eolls,  to  be  invalid, 
and  as  the  invalidity  did  not  appear  on  the  face  of  it  an  order 
was  made  for  cancellation.  The  principle  on  which  this  decision 
was  based  is  thus  stated :  "  If  a  legal  instrument  has  stated  on 
the  face  of  it  the  defect  which  makes  it  impossible  to  sue  at  law, 
this  Court  will  not  interfere  ;  but,  if  a  legal  instrument  has  no 
defect  on  the  face  of  it,  but  by  reason  of  the  circumstances  con- 
nected with  it,  it  would  be  inequitable  to  allow  a  person  to 
proceed  at  law  upon  it,  or  if  there  be  a  good  legal  defence,  not 
appearing  on  the  instrument  itself,  which  the  lapse  of  time  may 
cause  i\e  person  chargeable  upon  the  instrument  from  loss  of 
the  evidence  necessary  for  his  defence  at  law  to  be  unable  to 
.  make  available,  then  this  Court  will  interfere  and  order  the  in- 
strument to  be  delivered  up  to  be  cancelled."  This  appears  to  be 
an  authority  in  favour  of  the  Plaintiff.  The  case,  however,  was 
brought  on  appeal  before  the  Lord  Chancellor,  Lord  Campbell 
(see  Cooper  v.  Joel  (6)),  and  his  judgment  appears  to  me  to  amount 
to  a  reversal  of  the  decision  of  the  Master  of  the  Kolls,  so  far  as 
it  is  based  upon  any  principle  applicable  to  the  present  case,  and 
that,  too,  although  cancellation,  and  not  an  injunction,  was  the 
remedy  sought.    If,  in  the  present  case,  the  argument  on  behalf 

(1)  7  Ves.  3.  (4)  16  Sim.  509. 

(2)  3  My.  &  Cr.  97,  102.  (5)  27  Beav.  317. 

(3)  Law  Eep.  8  Ch.  22,  26.  (6)  1  D.  F.  &  J.  240. 
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of  the  Plaintiff  is  well  founded,  I  cannot  see  why  any  person  STIRLING, J. 
liable  to  have  a  claim  made  against  him  at  law,  and  having  a  1888 
good  defence  to  it,  may  not  bring  the  matter  before  a  Court  of  Brooking 
Equity  in  the  same  way  as  the  present  Plaintiff  does;  and,  maud'^lay, 
indeed,  the  case  was  put  as  high  as  this  by  the  learned  counsel      ^  Field. 
of  the  Plaintiff  in  the  course  of  his  reply.    Such  a  right  appears 
to  be  negatived  by  the  words  of  the  Lord  Chancellor,  Lord  Camp- 
hell,  in  Cooper  y,  Joel  (1).    He  said  that  the  argument  amounted 
to  this,  that  a  Court  of  Equity  would  interfere  to  restrain  an 
action  whenever  the  action  ought  not  to  be  brought,  and  pro- 
ceeded (2) :  "  If  that  was  the  rule,  hardly  any  dispute  could 
arise  upon  a  contract  — or,  indeed,  as  to  any  other  legal  right 
^'  which  might  not  be  drawn  into  a  Court  of  Equity."    In  my 
opinion  no  such  rule  exists.    In  my  judgment,  therefore,  the 
claims  of  the  plaintiff  are  not  warranted  by  principle  or  supported 
by  authority.    I  think  that  this  action  is  in  the  nature  of  an 
experiment,  and  as  the  experiment  fails,  I  see  no  reason  why  the 
<30sts  should  not  follow  the  event. 

Solicitors:   Waltons,  Bubb,  &  Johnson;  Hopgood,  Foster,  & 
Bowson, 

(1)  1  D.  F.  &  J.  240.  (2)  1  D.  F.  (fe  J.  245. 

W.  W.  K. 
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BANKRUPTCY—"  Act  of  BanJcruptcy  "—Petition 
— Liquidation — Composition — Adjudication — Re- 
lation hade — Mortgage — Fraudulent  Preference — 
Bankruptcy  Act,  1869,  ss.  6, 10,  11,  92,  94,  95, 125, 
126—BanJcrioptcy  Bule,%  1870.]  Where  a  debtor, 
who  has  filed  a  petition  for  liquidation  by  arrange- 
ment or  composition  under  sects.  125  and  126  of 
the  Bankruptcy  Act,  1869,  containing  a  statement 
of  his  inabihty  to  pay  his  debts,  subsequently 
makes  a  composition  witli  his  creditors  under 
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BA'NKRVPTCY— continued. 
sect.  126,  but  is  eventually  adjudged  bankrupt 
under  that  section,  the  adjudication  does  not 
relate  back  to  the  act  of  bankruptcy  committed  in 
the  filing  of  the  petition,  unless  such  act  of  bank- 
ruptcy has  occurred  within  six  months  before  the 
presentation  of  the  petition  for  "adjudication" 
(sects.  6,  11),  or,  if  it  is  the  first  of  several  acts  of 
bankruptcy  as  defined  in  sect.  6,  unless  it  has  been 
committed  within  twelve  months  before  the  order 
of  adjudication  (sect.  11),  such  act  of  bankruptcy 
being,  after  the  expiration  of  those  periods,  no 
longer  available  for  adjudication.  Consequently, 
after  the  expiration  of  those  periods,  a  disposition 
of  his  property  by  the  compounding  debtor  by 
way  of  security  to  a  particular  creditor  is  not 
rendered  void  on  the  ground  of  any  relation  back 
of  the  title  of  the  trustee  on  a  subsequent  adjudi- 
cation under  sect.  126  (See  In  re  McHenry,  Ex 
parte  McDermott,  W.  N.  1888,  p.  101).— Thus, 
where  a  debtor — who  in  1879  had  executed  a 
mortgage  and  registered  bill  of  sale  to  a  creditor 
as  securities  for  an  existing  debt  and  for  a  further 
sum  advanced  to  enable  him,  the  debtor,  to  prose- 
cute an  action  which,  if  successful,  would  benefit 
his  creditors  as  well  as  himself — filed,  eight  days 
afterwards,  a  liquidation  petition,  and  then  made 
a  composition  with  his  creditors  under  sect.  126, 
but,  in  consequence  of  his  non-payment  of  the 
composition,  was  in  1886  adjudicated  bankrupt 
under  that  section,  it  was  held  that  the  adjudica- 
tion did  not  relate  back  to  the  filing  of  the  peti- 
tion so  as  to  give  the  trustee  under  the  adjudica- 
tion a  title  to  claim  that  the  securities  should  be 
set  aside  on  the  ground  of  fraudulent  preference 
under  sect.  92 : — Quxre,  whether,  if  there  had 
been  a  relation  back,  the  securities  would  not 
have  been  void  as  constituting  a  fraudulent  pre- 
ference.— The  doctrine  'of  relation  back  in  the 
case  of  an  adjudication  under  sect.  126,  considered 
and  explained.     Sharp  v.  McHenry.    Sharp  v. 
Brown        -        -        -        -       C.  A.  427 

2.  Distraint  for  Bent — Bankruptcy  Act, 

1883,  ss.  42,  125 — Administration — Order  of  Ad- 
judication.'] Upon  the  construction  of  sects.  42 
and  125  of  the  Bankruptcy  Act,  1883,  an  order 
obtained  in  the  Chancery  Division  by  a  creditor 
for  administration  of  a  deceased  debtor's  estate, 
not  followed  by  any  proceedings  in  bankruptcy, 
Y  I 
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is  not  equivalent  to  or  included  in  the  terra 
"  order  of  adjudication  "  (sect.  42)  so  as  to  limit 
the  power  of  the  landlord,  or  other  person  to 
whom  rent  is  due  from  the  deceased  person's  estate, 
to  recover  by  distress  one  year's  rent  only  accrued 
due  prior  to  the  date  of  the  administration  order. 
In  re  Fryman's  Estate.   Fryman  v.  Fryman 

[468 

EANKEUPTCY  RULES,  1870,  Schedule  of  forms, 
No.  106       -        -        -        -  427 

See  Bankruptcy.  1. 
BECHUANALAND— Marriage  in— Validity  220 

See  Husband  and  Wife.  2. 
BILL  OF  BAL-E— Bills  of  Sale  Act,  1878,  ss.  8, 10, 
subs.  2 — Bills  of  Sale  Act  Amendment  Act,  1882, 
s.  87 — Begistration  —  True  Copy'^ — Blanks  — 
"  Occu]pation  "  of  Grantor — "  Consideration  " — 
Contemporaneous  Instrument  — Concealment.']  A 
"  true  copy  "  of  a  bill  of  sale  within  sect.  10, 
sub-sect.  2,  of  the  Bills  of  Sale  Act,  1878, 
does  not  necessa.rily  mean  an  exact  copy  :  it  is  a 
sufficient  compliance  with  the  Act  if  the  copy  is 
true  in  all  essential  particulars,  so  that  no  one 
can  be  misled  as  to  the  effect  of  the  bill  of  sale. 
Thus,  where,  in  a  "  copy  "  of  a  bill  of  sale,  filed 
with  the  registrar  as  required  by  that  sub-section, 
the  amount  of  the  debt  was  duly  stated  in  the 
operative  part,  but  was,  by  a  clerical  omission, 
referred  to  in  the  power  of  sale,  and  also  in  the 
covenant  for  quiet  enjoyment  until  default,  as 
"  the  said  sum  of  ,"  though  the  blanks  did 

not  occur  in  the  original,  it  was  held  that  the 
copy  was  a  "  true  copy  "  within  the  meaning  of 
the  sub-section. — The  object  of  sect.  10,  sub-sect.  2, 
of  the  Bills  of  Sale  Act,  1878,  in  requiring  that  a 
bill  of  sale  shall  describe  the  "  occupation  "  of  the 
grantor,  as  well  as  his  residence,  is  to  identify 
him  :  and  if  the  description  gives  a  true  indica- 
tion of  his  profession,  business  or  calling  in  life 
by  which  he  can  be  identified,  although  he  may 
not  be  actively  carrying  on  such  profession,  busi- 
ness, or  calling  at  the  date  of  the  bill  of  sale,  that 
is  a  sufficient  compliance  with  the  sub-section. — 
Thus,  where  a  bill  of  sale  described  the  grantor 
as  a  "  contractor  and  financial  agent " — a  proper 
description  of  his  calling  in  life,  though,  in  con- 
sequence of  his  time  and  attention  having  been 
taken  up  by  litigation  with  a  foreign  railway 
company  to  whom  he  had  acted  for  some  years  as 
financial  agent  in  this  country,  he  had  ceased,  for 
five  years  prior  to  tl:e  date  of  the  bill  of  sale,  to 
actively  carry  on  business — it  was  held  that  his 
"  occupation "  was  sufficiently  described  within 
sect.  10,  sub -sect.  2. — Under  sect.  8  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  a  bill  of 
sale  is  void  unless  it  "  truly  sets  forth  the  con- 
sideration for  which  it  was  given  " ;  that  is  to  say, 
it  must  shew,  on  the  face  of  it,  the  true  agree- 
ment between  the  parties,  and  must  not  be  depen- 
dent for  its  real  effect  upon  some  other  instrument. 
— Thus,  where  M.  agreed  in  writing  to  execute 
in  favour  of  S.  certain  instruments,  including  a 
bill  of  sale,  as  securities  for  a  debt,  the  agreement 
providing,  amongst  other  things,  for  payment  of 
compound  interest,  and  M.  accordingly  executed 
a  bill  of  sale,  which  did  not  explain  the  real 
nature  or  extent  of  the  agreement,  and  contained 
only  such  part  of  it  as  could  properly  be  embodied 


BILL  OF  SkLE— continued. 

in  a  bill  of  sale,  it  was  held  that  the  bill  of  sale 
was  \oid,— Simpson  v.  Charing  Cross  Banlc  (34 
W.  K.  568)  followed.  Sharp  v.  McHenry.  Sharp 
V.  Brown         -        -        -        -    C.  A.  427 

2.  Trade  Machinery — Bills  of  Sale  Act^ 

1878  (41  &  42  Vict,  c.  31),  ss.  3,  4,  5,  1— Mortgage- 
of  Land  not  mentioning  Fixtures — Power  of  Sale 
— Conveyancing  and  Law  of  Property  Act,  1881^ 
s.  19.]  The  owner  [of  land  and  buildings  which 
he  used  for  the  purposes  of  his  business,  and  in, 
which  there  was  fixed  machinery  belonging  to 
him,  being  "trade  machinery"  within  the  mean- 
ing of  the  Bills  of  Sale  Act,  1878,  mortgaged  them, 
in  fee  without  any  general  words  or  any  reference 
to  fixtures  or  machinery.  By  the  mortgage  deed- 
it  was  agreed  that  the  powers  in  sect.  19  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,, 
should  be  exercisable  without  such  notice  as  re- 
quired by  the  Act.  After  the  death  of  the 
mortgagor,  his  creditors  insisted  that  this  mort- 
gage was  void  both  as  to  the  freehold  and  as  to 
the  trade  machinery,  under  the  Bills  of  Sale 
Acts,  1878  and  1882.  The  Vice-Chancellor  of 
the  County  Palatine  held  it  valid  as  to  both.  On 
appeal,  the  argument  that  it  was  void  as  to  the- 
freehold,  was  abandoned,  on  the  authority  of  In  re- 
Bur  dett  (20  Q.  B.  D.  310)  '.—Held,  that  the  mort- 
gage was  not  an  assignment  of  the  trade  ma- 
chinery, since  the  trade  machinery  only  passed 
by  virtue  of  being  affixed  to  the  freehold,  and 
that  the  deed  did  not,  apart  from  the  power  of 
sale,  give  a  power  to  seize  or  take  possession  of 
the  trade  machinery  as  chattels,  since  the  mort- 
gagee could  only  take  possession  of  them  by 
taking  possession  of  the  freehold : — Held,  also,, 
that  the  power  of  sale  did  not  authorize  the  mort- 
gagee to  sell  the  trade  machinery  apart  from  the 
freehold  : — Held,  therefore,  that  the  instrument 
was  not  a  bill  of  sale  within  the  meaning  of  the 
Acts,  and  gave  a  valid  security  on  the  trade 
machinery.  In  re  Yates.  Batcheldor  v. 
Yates  -        -        -        -        -      C.  A.  112 

BORROWING  POWERS— Lands  Improvement 
Company — Invalid  charge  -  534 

See  Lands  Improvement  Company. 

 Mortgage  by  directors  -        -        -  156i 

See  Company.  2. 

BREACH  OF  TRUST— Liability  of  trustee  -  546) 
See  Trustee. 

BROKER — Custom  of— Transfer  of  shares  in 
blank  -        -        -        -  388 

See  Company.  7. 

BUILDING  SCHEME— Obstruction  of  light  295 
See  Light. 

CANCELLATION— Policy  of  insurance     -  636 

See  Insurance,  Marine. 
CAPITAL— Company— Power  to  mortgage  156 

See  Company.  1. 
 Company — Eeduction  -        ~        •  475- 

See  Company.  5. 

CASES— Baillie  v.  Treharne  (17  Ch.  D.  388)  dis- 
approved -  -  -  -  286 
See  Joint  Tenant. 
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 Bank  of  South  Australia  v.  Abrahams  (Law 

Kep.  6  P.  0.  265)  distinguislied  -  156 
See  Company.  2. 

 Burdett,  In  re  (20  Q.  B.  D.  310)  followed  112 

See  Bill  op  Sale.  2. 

 Coolce  V.  Fuller  (26  Beav.  99)  distinguished 

See  Husband  and  Wipe.    1.  [135 

 Dodds  V.  mils  (2  H.  &  M.  424)  distin- 
guished -  -  -  -  485 
See  Company.  9. 

 Mnperor  v.  Bolfe  (1  Ves.  Sen.  208)  con- 
sidered -  -  -  -  183 
See  Will.  2. 

 Forrest  v.  Manchester^  Sheffield  and  Lincoln- 
shire Bailway  Company  (4  P.  F.  &  J. 
126)  distinguished  -  -  -  92 
See  Company.  4. 

 Frijer  v.  Morland  (3  Ch.  D.  675)  distin- 
guislied ...  -  -  192 
See  Succession  Duty. 

'  Gale,  In  re  (22  Ch.  D.  829)  distinguished 

See  Limitations,  Statute  op.    2.  [609 

 Goodman  v.  Mayor  of  Saltash  (7  App.  Cas. 

633)  discussed       -        -        -  520 

See  Charity.  3. 
 Ince  Hall  Boiling  Mills  Company,  In  re  (23 

Ch.  D.  545,  n.)  overruled  -        -  415 

See  Company.  6. 
 3lGEenry,  In  re  (W.  N.  1888,  p.  101) 

followed      -        -        -        -  427 

See  Bankruptcy.  1. 

 Blarsden,  In  re  (26  Ch.  D.  783)  followed  609 

See  Limitations,  Statute  op.  2. 

 Nor  don  v.  Defries  (8  Q.  B.  D.  508)  observed 

upon  -----  370 

See  Practice.  9. 
  Northumberland  Avenue  Hotel  Company, 

In  re  (33  Ch.  D.  16)  distinguished  156 

See  Company.  2. 

 •  Nugent  v.  Cuthbert  (Sugden  on  Eeal  Pro- 
perty, p.  475)  distinguished  -  499 
See  Settled  Estates  Act. 

 Parhinson  v.  Hanbury  (1  Dr.  &  Sm.  143; 

2  D.  J.  &  S.  450 ;  Law  Kep.  2  H.  L.  1) 
followed  -  -  -  -  273 
See  Mortgage.  1. 

 PlasJcynaston   Tube   Company,   In  re 

Ch.  D.  542)  overruled 
See  Company.  6. 

  Queade's  Trusts,  In  re  (33  W.  K.  816)  dis- 
approved _  -  _  -  78 
See  Husband  and  Wife.  4. 

 Bex  V.  Ward  (2  Ex.  301,  n.)  followed  364 

See  Crown.  1. 

•  Bhodes,  In  re  (31  Ch.  D.  499)  commented 

on  -  .  -  -  -  -  381 
See  Practice.  15. 

 Simpson  v.  Charing  Cross  Banh  (34  W.  E. 

568)  followed  -  -  -  427 
See  Bill  of  Sale.  1. 

 Smith  v.  Iliffe  (Law  Kep.  20  Eq.  666)  dis- 
approved -  _  _  -  1 
See  Settlement. 
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CASES — continued. 

 Svendsen  v.  Wallace  (16  Q.  B.  D.  27)  ex- 
plained -  -  -  -  25 
See  Practice.  3. 

  Wollaston  v.  Tribe  (Law  Rep.  9  Eq.  44) 

doubted  -  -  -  -  1 
See  Settlement. 

CERTIFICATES  OF  SHARES -Pledge  of— Blank 

indorsement  -        -        -        -  388 

See  Company.  7. 
CHAMBERS  —  Practice  in  —  Payment  out  of 

Court  -        -        -        -  381 

See  Practice.  15. 
CHARITY— (?^7^  to—  Will— Perpetuity.']  A  testa- 
trix bequeathed  £14,000  on  trust  to  pay  the 
income  to  the  incumbent  of  the  church  at  H.  for 
the  time  being  so  long  as  he  permitted  the  sittings 
to  be  occupied  free  :  in  case  payment  for  sittings 
was  ever  demanded,  she  directed  the  £14,000  to 
fall  into  her  residue ; — Held,  first,  that  the  testa- 
trix had  not  expressed  a  general  intention  to 
devote  the  £14,000  to  charitable  purposes,  so  that 
in  case  of  failure  of  the  trust  for  the  benefit  of 
the  incumbent  the  fund  would  be  applied  cy-pres ; 
secondly,  that  the  direction  that  the  fund  should 
fall  into  the  residue  being  a  direction  that  the 
fund  should  go  as  the  law  would  otherwise  carry 
it,  did  not  offend  the  rule  against  perpetuities. 
In  re  Kandell.    Kandell  v.  Dixon        -  213 

2.   Beparation  of  Sea  Dykes — Manor — 

Grant  of  Woods  to  Copyholders  by  Croivn  as  Lord 
— Charitable  Purpose.']  By  a  return  to  a  com- 
mission issued  by  Queen  Elizabeth,  who  was  lord 
of  a  certain  manor  near  the  sea,  the  Commis- 
sioners, in  consideration  of  the  copyhold  tenants 
undertaldng  the  repair  of  a  sea-dyke  which  had 
up  to  that  time  been  chargeable  to  the  lord, 
granted  to  the  tenants  "  that  they  shall  have  the 
woods  growing  in  W.  Wood  for  and  towards  the 
rej^aration  of"  a  particular  portion  of  the  sea- 
dykes  within  the  manor. — The  surplus  proceeds 
of  the  wood  cut  from  time  to  time  by  the  tenants 
were  invested  by  them,  and  about  the  year  1765 
they  cut  down  the  whole  of  W.  Wood  (allowing 
the  lord  to  take  possession  of  the  soil),  and  in- 
vested the  proceeds. — The  sea  having  receded 
from  the  part  of  the  manor  protected  by  the  sea- 
dyke,  the  copyhold  tenants  for  the  time  being- 
brought  an  action  in  1882  for  a  declaration  that, 
subject  to  the  reparation  of  the  sea-wall,  tbe^ 
were  absolutely  entitled  to  the  property  repre- 
senting the  invested  proceeds  of  the  wood  : — Held, 
by  the  Court  of  Appeal  (Cotton,  Lindley,  and 
Lopes,  L.J  J.),  varying  the  decision  of  Pearson,  J., 
that,  upon  the  true  construction  of  the  return,  the 
grant  of  the  wood  made  by  Queen  Elizabeth  con- 
stituted a  charity  or  gift  for  charitable  purposes  ; 
and  a  scheme  was  directed  for  the  management 
and  application  of  the  trust  property.  Wilson  v. 
Barnes         -        -        -        -      C.  A.  607 

3.    Bights    of    Turbary  —  Commonable 

Lands  purchased  by  a  Bailivay  Company — Trust 
for  benefit  of  Occupiers  of  Cottages — Bights  of 
Lord  of  Manor,  Owners,  and  Occupiers.]  Prior 
to  1802  the  occupiers  of  certain  cottages  were 
accustomed  to  cut  turf  on  large  tracts  of  com- 
monable and  waste  lands  of  a  manor.  In  that 
year  an  Inclosure  Act  was  passed  by  which  com- 
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missioners  were  empowered  to  allot  lands  in 
severalty  to  the  lord  and  other  persons  interested, 
and  to  allot  to  the  lord  in  trust  for  the  occupiers 
of  the  cottages  portions  of  the  waste  for  a  turf 
common,  to  be  managed  as  the  lord  and  the 
churchwardens  and  overseers  should  order  and 
not  to  be  depastured.  The  commissioners  by 
their  award,  made  in  1806,  allotted  to  the  lord  of 
the  manor,  intrust  for  the  occupiers  for  the  time 
being  of  the  cottages,  425  acres  of  waste  for  a  turf 
common  for  the  use  of  the  cottagers.  The  com- 
missioners also  allotted  to  the  lord  and  other  per- 
sons interested  portions  of  the  inclosed  lands  in 
severalty  in  lieu  of  their  rights  and  interests. — A 
railway  company  took  for  the  purposes  of  their 
undertaking  part  of  the  land  allotted  as  a  turf 
common,  and  the  purchase-money  was  paid  into 
Court. — On  a  petition  by  the  freeholders  of  the 
cottages  for  the  distribution  of  the  fund  : — Held 
(affirming  the  decision  of  Stirling,  J.),  that  the 
owners  of  the  cottages  had  no  claim  on  the  fund : 
and  that  the  lord  of  the  manor  was  entitled  to 
such  part  of  the  fund  as  represented  the  value  of 
the  soil  in  the  land  taken  by  the  company: — And 
held  (reversing  the  decision  of  Stirling,  J.),  that 
the  remainder  of  the  fund  was  to  be  held  as  a 
charitable  trust  for  the  benefit  of  the  occupiers  of 
the  cottages.  —  Goodman  v.  Mayor  of  Saltash 
<7  App.  Cas.  633)  discussed.  In  re  Chkistchukch 
Inclosuee  Act  -        -        -    C.  A.  520 

CHOSE  IN  ACTION— Joint  tenancy — Severance 
See  Joint  Tenant.  [286 

COMPANY— Cow^raci  Uj  Promoter  of  intended 
Company  —  Evidence — Ratification  —  New  Con- 
tract.'] J.  entered  into  an  agreement  with  W., 
who  purported  to  act  on  behalf  of  a  company 
about  to  be  formed,  to  sell  certain  property  to 
the  company.  The  company  was  formed  shortly 
afterwards  with  a  memorandum  and  articles  of 
association  containing  provisions  for  the  adoption 
of  the  agreement  by  the  directors  on  behalf  of 
the  company  with  or  without  modification.  At 
meetings  of  the  directors  at  which  J.  was  present, 
resolutions  were  passed  adopting  the  agreement, 
accepting  an  ofier  of  J.  to  take  payment  of  part 
of  the  purchase-money  in  debentures  instead  of 
in  cash,  and  directing  that  the  seal  of  the  com- 
pany should  be  affixed  to  an  assignment  by  J.  to 
the  company  of  leasehold  property  comprised  in 
the  agreement,  and  to  debentures  to  be  issued  to 
J.  The  assignment  was  executed  by  J.  and 
sealed  by  the  company;  the  debentures  were 
issued  to  him,  and  the  company  took  possession 
of  the  leaseholds  and  carried  on  their  business 
thereon.  The  company  was  afterwards  wound 
up,  and  the  liquidator  took  from  J.  an  assignment 
of  other  property  comprised  in  the  agreement : — 
Held,  that  there  was  evidence  that  a  contract  was 
entered  into  by  the  company  with  J.  to  the  effect 
of  the  previous  agreement  as  subsequently  modi- 
fied by  the  acceptance  of  debentures  instead  of 
cash,  and  that  there  was,  therefore,  at  the  time 
when  the  debentures  were  issued,  an  existing  debt 
due  from  the  company. —  Tn  re  Northumberland 
Avenue  Hotel  Company  (33  Ch.  D.  16)  considered 
and  distinguished.  Howaed  v.  Patent  Ivoey 
Manufactuetng  Company.    In  re  Patent  Ivoey 
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2.    Directors — Borrowing  Powers — Mort- 
gage of  Unpaid  Capital  —  General  Power  con- 
trolled by  Special  Power.']  The  directors  of  a 
company  were  authorized  to  mortgage  all  or  any 
part  of  the  company's  "  properties  and  rights  "  : — 
Held,  that  the  directors  had  power  to  mortgage 
the  capital  of  the  company  for  the  time  being  un- 
called. —  JBanh  of  South  Australia  v.  Abrahams 
(Law  Eep.  6  P.  C.  265)  distinguished.  Howaed 
V.  Patent  Ivoey  Manufact"detng  Company. 
In  re  Patent  Ivoey  Manufactueing  Com- 
pany   -        -        -        _        _        -  156 

3.   Directors — Qualification  of  Director — 

Winding-up — Contributory.]  By  the  articles  of  as- 
sociation of  a  limited  company  it  was  provided  that 
the  qualification  of  a  director  should  be  the  hold- 
ing 250  shares  at  least,  that  he  might  act  before  ac- 
quiring his  qualification,  but  that  his  office  should 
be  vacated  if  he  did  not  acquire  it  within  three 
months  after  his  election. — J.,  who  had  subscribed 
the  memorandum  of  association  for  ten  shares, 
was  elected  a  director,  accepted  the  office,  and 
attended  meetings  of  directors  for  more  than 
three  months  from  his  election,  but  never  applied 
for,  nor  had  allotted  to  him,  any  other  shares 
than  his  original  ten.  In  the  winding-up  of  the 
company  the  Vice- Warden  of  the  Stannaries  held 
that  J.  must  be  on  the  list  of  contributor ies  for 
250  shares  : — Held,  on  appeal,  that  the  acceptance 
of  the  office  of  director  and  the  continuing  to  act 
after  the  time  by  which  the  qualification  ought 
to  have  been  acquired,  did  not  amount  to  a  con- 
tract by  J.  to  take  the  additional  shares  requisite 
for  his  qualification,  and  that  he  must  be  upon 
the  list  for  ten  shares  only.  In  re  Wheal  Bullee 
Consols  -        -        -        -        -    C.  A.  42 

4.  Inspection  of  Registers  of  Company — 

Talcing  Copies — Action  by  Shareholder  in  the 
Interest  of  a  Rival  Company — Companies  Clauses 
Act,  1845  (8  9  Vict.  c.  16),  ss.  9,  10,  45,  Q^— Com- 
panies Clauses  Act,  1863  ,(26  &  27  Vict.  c.  118), 
s.  28.]  The  l  ight  of  inspection  and  perusal  of  the 
register  of  debenture  stockholders,  which  by 
sect.  28  of  the  Companies  Clauses  Act,  1863,  is 
given  to  mortgagees,  bondholders,  debenture 
stockholders,  shareholders  and  stockholders  of  the 
company,  includes  a  right  to  take  copies: — The 
fact  that  a  person  has  taken  his  stock  in  a  com- 
pany at  the  instance  of  a  rival  company,  and  for 
the  purpose  of  serving  the  interests  of  the  rival 
company,  does  not  disentitle  him  to  the  assistance 
of  the  Court  in  enforcing  this  statutory  right : — 
Forrest  v.  Manchester,  Sheffield  and  Lincolnshire 
Railway  Company  (4  D.  F.  &  J.  126)  held  not  to 
apply,  inasmuch  as  that  case  proceeded  on  the 
ground  that  the  plaintiff  there  purported  to  sue 
on  behalf  of  himself  and  the  other  shareholders. 
— Order  of  Chitty,  J.,  affirmed.  Muttee  v. 
Easteen  and  Midlands  Eailway  Company 

[C.  A.  92 

5.    Reduction  of  Capital — Confirmation- 

by  Court — "  Capital  lost  or  unrepresented  by  avail- 
able assets  " — Shares  issued  at  a  Discount — Sale 
of  Property  of  Company  in  Voluntary  Liquidation 
in  Consideration  of  Shares  in  New  Company — • 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  161 
—Companies  Act,  1877  (40  &  41  Vict.  c.  26), 
ss.  3,  4.]    The  liquidator  of  a  company  in  volun- 
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tary  liquidation  entered  into  an  agreement,  nnder 
sect.  161  of  the  Companies  Act,  1862,  for  the  sale 
of  its  property  to  a  new  company,  part  of  the  con- 
sideration being  the  issue  to  each  shareholder  of 
the  old  company  of  one  share  of  £1  in  the  new- 
company,  with  ir)s,  credited  as  paid  up  thereon, 
in  exchange  for  each  fully  paid-up  share  of  £1  in 
the  old  company  held  by  such  shareholder,  and 
that  the  remaining  5s.  per  sliare  should  be  pay- 
able by  the  allottee  at  the  times  mentioned  in  the 
agreement.  The  whole  of  the  shares  in  the  new 
company,  500,000  in  number,  were  issued  to  the 
shareholders  in  the  old  company  in  the  manner 
mentioned  in  the  agreement.  Prior  to  their  issue  a 
contract  providing  for  their  being  issued  in  that  way 
was  filed  with  the  Kegistrar  of  Joint  Stock  Com- 
panies, under  sect.  25  of  the  Companies  Act,  1867. 
The  company  afterwards  increased  its  capital  by 
the  creation  of  500,000  more  shares  of  £1  each,  of 
which  50,000  were  issued  as  fully  paid  up  as  the 
consideration  for  the  purchase  of  other  property 
by  the  company,  and  240,000  were  issued  at  a 
discount  of  15s.  per  share,  a  contract  being  in 
each  case  filed,  prior  to  the  issue,  with  the 
Eegistrar  of  J oint  Stock  Companies.  After  this 
had  been  done  the  company  passed  a  special 
resolution  for  the  reduction  of  the  capital  by 
cancelling  paid-up  capital  to  the  extent  of  15s.  per 
share,  as  having  been  lost  or  being  unrepresented 
by  unavailable  assets.  The  company  petitioned 
for  the  confirmation  of  the  resolution  by  the 
Court.  There  was  no  evidence  of  any  loss  of 
capital  otherwise  than  by  reason  of  the  issue  of 
the  shares  at  a  discount : — Held,  that  the  issue  of 
the  shares  at  a  discount  was  illegal,  and  that  the 
shareholders  were  still  liable  to  the  extent  of  15s. 
per  share: — JSeld,  therefore,  that  the  proposed 
reduction  of  capital  could  not  be  confirmed  by  the 
Court.  In  re  New  Chile  Gold  Mining  Company 

[476 

6.    Shares — Issue  of  Shares  at  a  Discount 

— Begistered  Contract — Companies  Act,  1862,  s.  8 
— Companies  Act,  1867,  s.  25.]  A  company 
limited  by  shares  under  the  Act  of  1862  has  no 
power  to  issue  shares  at  a  discount  so  as  to  render 
the  shareholder  liable  for  a  smaller  sum  than  that 
fixed  for  the  value  of  the  shares  by  the  memo- 
randum of  association  ;  and  such  issue  will  be 
invalid  although  the  contract  with  the  share- 
holder under  which  the  shares  were  issued  has 
been  registered  under  sect.  25  of  the  Companies 
Act,  1867. — In  re  Plaskynaston  Tube  Company 
(23  Ch.  D.  542)  and  In  re  Ince  Hall  Boiling  Mills 
Company  (23  Ch.  D.  545,  n.)  overruled.  In  re 
Almada  and  Tirito  Company        -    C.  A.  415 

7.   •  Shares — Pledge  of  Certificates — Blank 

Indorsement — Brokers — American  Laiv — Mercan- 
tile Usage — Defective  Title.']  The  English  exe- 
cutors of  an  English  holder  of  shares  in  an 
American  railroad,  in  order  that  the  shares  might 
be  registered  in  their  names  so  as  to  enable  them 
to  receive  the  dividends,  and  if  necessary  to  sell, 
signed  blank  transfers  with  powers  of  attorney 
indorsed  on  the  share  certificates  and  gave  them 
to  their  brokers  in  London.  The  brokers  fraudu- 
lently deposited  them  with  a  London  bank  as 
security  for  advances  made  to  themselves,  and 
afterwards  became    bankrupt.     According   to  ■ 
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American  law  the  certificates  were  not  negotiable 
instruments,  but  the  rightful  holder  of  them  with 
the  indorsed  transfers  signed  was  entitled  to  be 
registered  as  holder.  By  the  practice  of  the  rail- 
way company  it  was  required  that  the  signatures 
of  executors  to  an  indorsement  should  be  attested 
by  a  consul,  which  had  not  been  done,  and  with- 
out this  they  were  not  regarded  on  the  Stock 
Exchange  as  duly  indorsed,  though  the  want  of 
this  attestation  would  not  prevent  registration  if 
the  company  were  satisfied  otherwise  of  the 
genuineness  of  the  signatures.  There  was  some  evi- 
dence that  under  the  circumstances  of  the  present 
case  the  bank  would  in  America  have  been  held 
entitled  to  be  registered,  on  the  ground  that  the 
executors  had  estopped  themselves  from  disputing 
the  titles  of  the  holders  of  the  certificates : — Held, 
by  Kekewich,  J.,  and  by  the  Court  of  Appeal, 
that  as  the  question  whether  the  bank  was  to  be 
deemed  rightfully  in  possession  of  the  certificates 
turned  upon  transactions  in  England  it  was  to  be 
decided  by  English  and  not  by  American  law, 
though  the  consequences  of  being  rightfully  in 
possession  of  them  depended  on  American  law : — 
Held,  by  Kekewich,  J.,  that  the  executors  when 
they  signed  the  certificates  and  gave  them  to  the 
brokers  enabled,  and  must  be  taken  to  have  in- 
tended to  enable,  them  to  represent  to  any  one 
whom  it  concerned  that  the  executors  had  given 
the  brokers  authority  to  dispose  of  the  shares  in 
whatever  manner  was  required,  and  that  the  exe- 
cutors were  estopped  from  disputing  the  autho- 
rity of  the  brokers  to  pledge  the  shares : — Held, 
on  appeal,  that  as  the  certificates  did  not  repre- 
sent on  the  face  of  them  that  the  person  in  pos- 
session of  them  would  be  entitled  to  the  shares, 
and  the  absence  of  attestation  by  a  consul  made 
the  transfer  not  in  order,  and  was  sufiicient  to 
put  a  party  dealing  with  the  brokers  on  inquiry, 
the  executors  were  not  estopped,  and  must  be 
held  entitled  to  the  shares  as  part  of  their  tes- 
tator's estate.  Williams  v.  Colonial  Bank. 
Williams  v.  London  Chartered  Bank  op  Aus- 
tralia -        -        -        -        -    C.  A.  388 

8.    Shares  or  Stock — Forged  Transfers — 

Forgery  by  one  Executor— Statute  of  limitations 
(21  Jac.  1,  c.  16,  s.  3) — Partnership — Action  by 
Shareholder  or  Partner — Executors,  Powers  of — 
Transfer  of  Stock — Companies  Clauses  Act,  1845 
(8  c&  9  Vict.  c.  16),  ss.  14,  20— i^om  of  Action.']  One 
of  two  executors  cannot  make  a  valid  transfer  of 
railway  shares  or  stock  registered  in  the  names  of 
both,  under  and  subject  to  the  provisions  of  the 
Companies  Clauses  Act,  1845. — Railway  stock 
was  registered  in  the  names  of  two  persons  who 
were  executors  and  trustees  of  a  will.  One  of 
them  sold  and  transferred  the  stock,  forging  the 
signature  of  the  other  to  the  transfers,  which  were 
registered  by  the  railway  company.  On  the 
forgeries  being  discovered  by  the  other  executor, 
a  new  trustee  of  the  will  was  appointed  in  place 
of  the  forger,  who  then  left  this  country.  The 
two  trustees  informed  the  company  of  the  forgeries, 
and  applied  to  be  registered  as  owners  of  the 
stock.  The  company  refused  to  comply  with  the 
application,  and  the  two  trustees  thereupon 
brought  an  action  for  replacement  of  the  stock  in 
I  their  names.    Some  of  the  stock  was  transferred 
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more  than  six  years  before  the  action  was  bronglit : 
—Held,  that  the  cause  of  action  was  the  refusal 
by  the  company,  when  the  forgeries  were  made 
known  to  them,  to  treat  the  Plaintiffs  as  owners 
of  the  stock,  and  that,  therefore,  time  under  the 
Statute  of  Limitations  would  not  begin  to  run 
against  the  Plaintiffs  until  such  refusal : — Held, 
also,  that  the  Plaintiffs  were  entitled  to  treat  the 
transfers  as  nullities,  and  that  the  company  must 
be  ordered  to  register  the  Plaintiffs  as  owners  of 
the  stock.  Bakton  v.  Noeth  STArroKDSHiEE 
Eailway  Company    -       -        -        -  458 

9.  Shares — Transfer — Non-registration  of 

Transfer  —  Inchoate  Legal  Title  —  Pre-existing 
EquitaUe  Title.']  The  deed  of  settlement  under 
which  a  company  was  formed  provided  (a)  that 
no  person  claiming  to  be  the  proprietor  of  any 
share  by  transfer  should  be  treated  as  such  unless 
and  until  he  should  have  been  registered  in  the 
register  of  shareholders  as  the  proprietor  of  such 
share ;  (b)  that  no  person  should  be  entitled  to  be 
registered  as  the  proprietor  of  any  share  unless 
and  until  by  execution  of  the  deed  of  settlement, 
or  some  deed  referring  thereto,  he  should  have 
undertaken  all  the  obligations  of  a  shareholder  ; 
and  (c)  tliat  every  transfer  should  be  effected  by 
deed  which,  when  executed,  should  be  deposited 
or  left  at  the  office  of  the  company. — The  Plain- 
tiff, a  married  woman,  living  apart  from  her  hus- 
band, purchased  shares  in  the  company  with 
moneys  forming  part  of  her  separate  estate,  and 
such  shares  were  transferred  to  and  registered  in 
the  name  of  W.,  who  held  them  as  trustee  for  her 
for  her  separate  use. — W.,  being  indebted  to  the 
Defendants,  as  a  security  for  his  debt,  deposited 
with  them  the  certificates,  and  executed  to  them 
a  transfer  of  the  shares.  The  deed  of  transfer  did 
not  refer  to  the  deed  of  settlement,  and  the  De- 
fendants sent  it  (along  with  the  certificates)  to  the 
office  of  the  company,  for  registration;  but  did 
not  execute  or  offer  to  execute  tlie  deed  of  settle- 
ment. The  company  having  received  notice  that 
the  Plaintiff  claimed  the  beneficial  ownership  of 
the  shares,  did  not  proceed  to  register  the  trans- 
fer.— In  an  action  by  tlie  Plaintiff  to  establish  her 
title  to  the  shares: — Held,  that  the  Defendants 
had  neither  a  complete  legal  title  to  the  shares, 
nor  as  between  themselves  and  the  company  an 
unconditional  right  to  be  registered  as  share- 
holders in  the  place  of  W.,  and  that  their  title 
being  inchoate  only  was  insufficient  to  defeat  the 
pre-existing  equitable  title  of  the  Plaintiff. — 
Dodds  V.  Hills  (2  H.  &  M.  424)  observed  upon  and 
distinguished.    Eoots  v.  Williabison      -  485 


10.   Winding-up — Distribution  of  Surplus 

Assets  —  Shareholder  — Advances  beyond  Calls  — 
— Interest  on  Advances — Advanced  Shareholders 
—  Ordinary  Shareholders.']  Where,  upon  the 
incorporation  of  a  limited  company,  it  is  pro- 
vided that  a  shareholder  advancing  in  respect  of 
any  of  hia  shares  sums  beyond  the  amount  actually 
called  and  paid  up  shall  receive  interest  on  such 
advances,  such  advanced  shareholder  is  entitled, 
in  the  event  of  the  company  being  wound  up, 
and  there  being  surplus  assets  of  the  company 
after  payment  of  debts,  not  only  to  be  repaid  the 
amount  of  his  advances  together  with  interest 
thereon  up  to  the  date  of  the  commencement  of 
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the  winding-up,  but  also  further  interest  from  that 
date  up  to  the  repayment  of  the  advances. — The 
articles  of  association  of  a  limited  company,  whose 
nominal  capital  was  divided  into  £10  shares, 
ratified  an  agreement  which  had  been  entered 
into  between  the  vendors  and  the  promoters,  by 
which  it  was  agreed  that  the  vendors  should  be 
paid  partly  in  fully  paid-up  shares,  and  that  the 
holders  of  vendors'  shares  should  be  entitled  to 
dividends  upon  so  much  thereof  as  should  be 
equal  to  the  amount  for  the  time  being  paid  up 
on  the  ordinary  shares,  and  also  to  interest  at 
5  per  cent,  per  annum  upon  such  amount  of  the 
nominal  value  of  the  vendors'  shares  as  should  be 
equal  to  the  amount  for  the  time  being  not  called 
up  on  the  ordinary  shares. — The  vendors'  shares 
were  duly  issued  as  fully  paid  up,  but  on  the 
ordinary  shares  £7  only  per  share  was  called  and 
paid  up.  On  the  company  subsequently  going 
into  voluntary  liquidation,  the  assets  shewed  a 
surplus  after  payment  of  debts.  Out  of  this  sur- 
plus the  liquidator  returned  to  the  holders  of 
vendors'  shares  £3  per  share,  thus  equalizing  the 
amounts  paid  up  on  those  and  the  ordinary  shares. 
— The  holders  of  vendors'  shares  also  received  out 
of  the  surplus  assets,  on  the  £3  per  share  so  re- 
turned, interest  at  5  per  cent,  per  annum  up  to 
the  date  of  the  commencement  of  the  winding- 
up. — Upon  the  question  whether  they  were  enti- 
tled to  further  interest  from  that  date : — Held, 
that  the  meaning  of  the  agreement  was  that  the 
amount  paid  up  on  the  vendors'  shares  beyond 
the  amount  paid  up  on  the  ordinary  shares  should 
be  treated  as  an  advance  to  the  company  carrying 
interest  at  5  per  cent,  per  annum,  and  that  to  put 
the  "  advancing "  shareholders  on  an  equality 
with  the  ordinary  shareholders  in  dealing  with 
the  surplus  assets  in  the  winding-up  the  liqui- 
dator must  give  effect  to  that  agreement  by  not 
only  repaying  the  £3  per  share,  as  capital  ad- 
vanced, with  interest  to  the  date  of  the  commence- 
ment of  the  wiiuiil^'Up,  but  also  by  paying  them 
further  interest  rr.>ji  that  date  up  to  the  date  of 
the  repayment  of  the  £3  per  share  ;  and  that  the 
remaining  assets  should  be  distributed  among 
both  classes  of  shareholders  pari  passu.  In  re 
Exchange  DEArsRY  Company  -  -  171 
COMPOSITION  WITH  CEEDITOES— Subsequent 

bankruptcy  -        -        -        -  427 

See  Bankeuptcy.  1. 

CONDITIONS  OF  SALE       -        -        -  334 

See  Vendoe  and  Purchaser. 

CONFESSION  OF  DEFENCE  —  Judgment  for 


costs  - 

See  Practice. 


378 


CONFLICT  OF  LAWS— American  law— Transfer 

of  shares      _        _        -        -  388 

See  Company.  1. 
 Heathen  marriage — Polygamy         -  220 

See  Husband  and  Wife.  2. 
CONSENT- Authority  of  counsel   -        -  61 

See  Stannaries  Court. 
CONSIDEEATION— Bill  of  sale     -        -  427 

See  Bill  op  Sale.  1. 
 Marriage  settlement — Volunteers      -  1 

See  Settlement. 
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CONTEACT— Foreign  government  -        -  348 

See  FoEEiGN  Government. 
~ —  Issue  of  shares  at  a  discount  -        -  415 

See  Company.  6. 
 Time,  the  essence  of    -        -        -  334 

See  Vendor  and  Purchaser. 

CONTEIBUTORY      -        -        -        -  42 

See  Company.  3. 

COPYRIGHT— i^/gr/i^  to  Name  '  of  Neivspaper.'] 
The  Plaintiffs,  on"  the  3rd  of  February,  1888,  pub- 
lished the  first  number  of  a  newspaper,  and  re- 
gistered it  at  Stationers'  Hall  on  the  next  day. 
No  advertisement  had  been  issued  tiiat  a  news- 
paper under  that  name  was  about  to  be  published. 
On  the  6th  of  February  the  Defendants  published 
the  first  number  of  a  newspaper  with  the  same 
name.  Very  few  copies  of  the  Plaintiffs'  paper 
had  then  been  sold : — Held  (affirming  the  decision 
of  North,  J.),  that  the  Plaintiffs  could  not  restrain 
the  Defendants  from  publishing  their  newspaper 
under  that  name,  for  that  the  registration  at 
Stationers'  Plall  gave  the  Plaintiffs  no  exclusive 
right  to  the  name,  and  that  a  title  to  it  by  user 
and  reputation  could  not  be  acquired  by  a  publi- 
cation for  three  days  with  a  very  small  sale. 
Licensed  Victuallers'  Newspaper  ^Company  v. 
Bingham         -        -        -        -    C.  A.  139 

COSTS— Fees  to  counsel      -        _        -  25 

See  Practice.  3. 
 Judgment  for    -        -        -        -  378 

See  Practice.  5. 
 Motion — Dismissal  of  action  -        >-  386 

See  Practice.  4. 
'  Security  for — Appeal — Executor      -  108 

See  Practice.  10. 
 Security  for — Next  friend — Married  woman 

See  Practice.    11.  [317 
 Security  for — Stannaries  Court        -  51 

See  Stannaries  Court. 
COUNSEL — Authority  to  consent  ~        -  51 

See  Stannaries  Court. 
 Fees      -----  26 

See  Practice.  3. 
COVENANT — Implied — Deed  of  assignment  of 

patent         _        _        _        -  597 

See  Patent.  1. 

CROWN — Prerogative  —  Debtor  to  Crown — Tri- 
ority.']  Letter-receivers  were  in  the  habit,  with 
the  sanction  of  the  Postmaster-General,  of  paying 
moneys  received  on  account  of  the  Post-office  into 
a  bank  to  their  private  account,  together  with 
their  own  moneys,  and  of  drawing  cheques  both 
for  their  own  purposes  and  for  payment  to  the 
Post-oflS.ce.  The  bank  had  notice  that  their  cus- 
tomers were  letter-receivers,  and  drew  cheques  for 
Post-office  purposes.  The  bank  having  gone  into 
liquidation : — Held,  that  the  Postmaster-General, 
on  behalf  of  the  Crown,  was  entitled  to  payment 
in  priority  over  other  creditors  of  the  bank  of  the 
balance  due  upon  the  letter-receivers'  accounts  in 
respect  of  Post-office  moneys. — Bex  v.  ^Vard 
<2  Ex.  301,  n.)  followed.  In  re  West  London 
Commercial  Bank  -  -  ~  -  364 
2.    Prerogative — Debtor  to  Crown — Exe- 

cution for  Debt — Distress — Priority.']  Where 
claims  of  the  Crown  and  of  a  subject  as  creditors 
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come  into  competition,  the  prerogative  right  of 
the  Crown  to  priority  is  not  limited  to  proceedings 
by  writ  of  extent,  but  equally  attaches  in  proceed- 
ings by  distress,  although  the  distress  put  in  by 
the  Crown  be  subsequent  in  date  to  that  of  the 
subject,  provided  the  distress  put  in  by  the  sub- 
ject has  not  been  completely  executed  by  actual 
sale.    Attorney-General  v.  Leonard    -  622 

 Grant  by — Eepair  of  sea-wall  -  507 

See  Charity.  2. 

CUSTOM  OF  TRADE— Transfer  of  shares— Blank 
indorsement  -  -  -  -  388 
See  Company.  7. 

CY-PRES— Gift  to  charity  -  -  -  213 
See  Charity.  1. 


DAMAGES — Agreement  to  enter  into  Agreement 
ivith  Third  Party.']  An  agreement  was  made  be- 
tween F.  and  W.  that  W.  would  enter  into  an 
agreement  with  F.'s  landlord,  O.,  for  a  lease  at  a 
given  rent  for  such  term  and  subject  to  such 
covenants  as  O.  should  approve,  and  that  P.  upon 
such  lease  being  granted  would  surrender  Ms 
lease.  W.  refused  to  carry  out  this  agreement : — 
Held  (affirming  the  decision  of  Kekewich,  J.), 
that  F.  was  entitled  to  damages  from  W.  for 
breach  of  the  agreement.   Foster  v.  Wheeler 

[C.  A.  130 

 Covenant  to  keep  up  patent    -        -  597 

See  Patent.  1. 

DEVASTAVIT— Defence  of  Statute  of  Limitations 
See  Limitations,  Statute  of.    2.  [609 

DIRECTOR— Authority  of    -        -        -  156 

See  Company.  2. 
 Qualification  of  -        -        -        -  42 

See  Company.  3. 
DISCLAIMER— Patent        -        -        _  38 

See  Patent.  2. 

DISCOVERY— Particulars  of  demand       -  110 

See  Practice.  7. 
 Patent    -        -        -        -        -  325 

See  Patent.  3. 
—  Production  of  documents       -        -  370 

See  Practice.  9. 

DISCRETION— Court— Order  for  administration 

See  Practice.    1.  [319 
 Court — Striking  out  pleadings        —  263 

See  Practice.  13. 
DISTRESS  —  Bankruptcy  —  Administration  of 

estate  in  Chancery  Division       -  468 

See  Bankruptcy.  2. 
 Prerogative  of  Crown  -        -        -  622 

See  Crown.  2. 
DOCK— Connected  with  railway     -        -  576 

See  Eailway  Company. 
DOCUMENTS— Production  of         -        -  370 

See  Practice.  9. 


EASEMENT— Light  -        -        -        -  295 
See  Light. 

EVIDENCE — Shorthand  notes — Judge's  notes 

See  Practice.    2.  [332 
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EXECUTION — Priority — Prerogative  of  Crown 

See  Crown.    2.  [622 

EXECUTOE— ^dmtssz'oji  of  Assets— Payment  de 
bonis  propriis — Biglit  of  Creditor  to  call  on  Legatee 
to  refund.']  If,  in  an  action  against  executors  for 
a  legacy,  the  executors  admit  assets  and  judgment 
is  given  for  payment  of  tlie  legacy  de  bonis 
propriis  : — Qusere,  whether  an  unpaid  creditor  can 
call  upon  the  legatee  to  refund  the  legacy.— 
Semhle,  the  creditor  could  recover  the  legacy  in 
buch  a  case  if  it  was  in  fact  paid  out  of  the  testa- 
tor's assets,  but  not  if  it  was  paid  by  the  executors 
de  bonis  propriis.  In  re  Brogden.  Billing  v. 
Brogden  -        -        -        -        -    0.  A.  546 

•  Devastavit — Statute  of  Limitations  -  609 

See  Limitations,  Statute  of.  2. 

 Security  for  costs — Appeal     -        -  108 

See  Practice.  10. 

 Transfer  of  shares — Forgery  by  one  executor 

See  Company.    8.  [458 


FEES— Kefreshers— Taxation  -  -  25 
See  Practice.  3. 

FIXTUEES— Trade  machinery  -  -  112 
See  Bill  of  Sale.  2. 

FOEECLOSUEE        -        -        -        -  197 

See  Mortgage.  2. 

 Eeversion — Statute  of  Limitations    -  480 

See  Limitations,  Statute  of.  1. 

FOEEIGN  GsON'EWM.'ESI— International  Law— 
Contract — De  facto  Government — Behel  State — De 
jure  Government  —  Confiscation  —  Bepudiation  — 
BigJits  of  Third  Parties.]  Where  the  revolutionary 
or  de  facto  Government  of  a  country  has  been  re- 
cognised by  the  Government  of  a  foreign  State,  a 
subject  of  such  foreign  State  may  safely  contract 
with  that  de  facto  Government ;  and  if,  by  subse- 
quent revolution,  the  previously  existing  Govern- 
ment of  the  country  is  restored,  the  restored 
Government  is  bound  by  international  lav/  to 
treat  any  such  contract  as  valid,  and  in  a  litigation 
with  the  foreigner,  party  to  the  contract,  must 
adopt  the  contract,  merely  taking  such  rights  as 
the  de  facto  Government  might  have  had  under 
it. — Semhle,  that  even  in  the  case  of  a  contract 
by  a  foreigner  with  a  rebel  State  which  has  not 
been  internationally  recognised,  property  acquired 
under  it  cannot  be  recovered  from  him  in  viola- 
tion of  the  contract.  Republic  of  Peru  v. 
Dreyfus  Brothers  &  Co.    -        —        -  348 

FOEGEEY— Transfer  of  shares  -  -  458 
See  Company.  8. 

FEAUD  —  Policy  of  marine  insurance  —  Good 
defence  to  action  -  -  _  636 
See  Insurance — Marine. 

FEAUDULENT  PEEFEEENCE  —  Composition 
with  creditors  -  -  427 
See  Bankruptcy.  1. 


GAEIJISHEE  OEDEE— PEIOEITY  -  238 

See  Partnership. 
GOVEENMENT— -De  facto  and  de  jure'     -  348 
See  Foreign  Government. 


HEATHEN  COUNTEY— Marriage  in— Polygamy. 

See  Husband  and  Wife.    2.  [220 

HIGHWAY— Dedication  of— Pleading— Particu- 
lars -----  410 
See  Practice.  8. 

HUSBAND  AND  -^IFIE.— Judicial  Separation- 
Property  subsequently  acquired — Bestraint  on  An- 
ticipation— 20  &  21  Vict.  c.  85,  s.  25.]  A  wife 
who  has  obtained  a  decree  for  judicial  separation 
is  to  be  considered  as  a  feme  sole  with  respect  tO' 
such  property  only  as  she  may  acquire  or  which 
may  come  to  or  devolve  upon  her  after  the  decree  :: 
the  25th  section  of  the  Divorce  and  Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  not  apply- 
ing to  property  to  which  the  wife  was  entitled  in. 
possession  at  the  date  of  the  decree. — Coohe  v. 
Fuller  (26  Beav.  99)  distinguished.  Waite  v.. 
MORLAND  -         -         -         -     C.  A.  13& 

2.  Marriage — English  Domicil — Marriage 

in  Bechuanaland  according  to  the  Customs  of  a 
Native  Tribe — Polygamy  —  Marriage  not  in  a 
Christian.,  but  a  Baralong  sense,  invalid.']  A  union 
formed  between  a  man  and  a  woman  in  a  foreign 
country,  although  it  may  there  bear  the  name  of 
marriage,  and  the  parties  to  it  may  there  be  desig- 
nated husband  and  wife,  is  not  a  valid  marriage 
according  to  the  law  of  England  unless  it  be-, 
formed  on  the  same  basis  as  marriages  throughout 
Christendom,  and  be  in  its  essence  "  the  voluntarjr 
union  for  life  of  one  man  and  one  woman  to  the 
exclusion  of  all  others." — C.  B.,  whose  domicil  was 
English,  in  1878  went  to  South  Africa,  and  after- 
wards resided  at  Mafeking  in  Bechuanaland.  In. 
1883  he  went  through  the  ceremony  of  marriage 
with  T.,  a  woman  of  the  Baralong  tribe,  according 
to  the  customs  of  the  tribe,  among  whom  polygamy 
is  allowed.  C.  B.  and  T.  lived  together  as  husband 
and  wife.  He  was  killed  in  the  colony  in  1884, 
and  about  ten  days  after  his  death  T.  gave  birth 
to  a  female  child.  C.  B.  in  a  document  which  he 
wrote  and  signed  in  1883,  made  some  provision  for 
T.  and  for  a  child  out  of  the  proceeds  of  sale  o£ 
his  property  in  the  colony.  He  refused  to  be 
married  to  T.  in  a  church  on  the  ground  that  he. 
was  a  Baralong.  He  never  mentioned  the  mar- 
riage to  any  of  his  friends  in  England,  and  there, 
was  no  evidence  that  he  ever  introduced  or  spoke 
of  T.  as  his  wife,  but  that  he  called  her  "  that  girl 
of  mine."  He  was  in  receipt  of  about  £600  a  year, 
the  rents  of  estates  in  England,  devised  to  him  for- 
life  with  remainder  to  his  lawful  child  or  children  : — 
Held,  that  the  union  of  C.  B.  and  T.  was  not  a. 
marriage  in  the  Christian;  but  in  the  Baralong 
sense,  and  that  it  was  not  a  valid  marriage  ac- 
cording to  the  law  of  England.  In  re  Bethell.. 
Bethell  v.  Hildyard         -        -        -  220 

3.   Separate  Estate — Bestraint  on  Antici- 
pation— Payment  out — Poioer  of  Attorney.]  Form, 
of  order  for  payment  of  dividends  to  a  married, 
woman  where  the  trust  is  for  payment  to  her- 
separate  use  with  a  restraint  on  anticipation  and 
no  gift  over,  discussed  and  stated.  Stewart  v. 
Fletcher       -----  62T 

4.   Separate  Estate  —  Property  acquired 

since  the  1st  of  January,  1883 — Effect  of  Prior 
Settlement — Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  ss.  5,  19.]  The  effect  of 
fecct.  19  of  the  Married  Women's  Property  Act;^ 
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!  HUSBAND  AND  Wl-EE— continued. 
1882,  is  so  to  modify  the  operation  of  sect.  5,  that 
the  persons  interested  under  a  settlement  of  the 
noperty  of  a  married  woman  are  not  by  sect.  5 
deprived  of  any  benefit  to  which  tliey  wouhl  have 
been  entitled  undev  the  settlement  in  case  sect.  5 
had  not  been  enacted. — An  aute-nuptial  settle- 
ment executed  in  1870,  contained  a  covenant  by 
the  husband  with  the  trustees  that  he  would 
settle,  or  concur  with  the  Avife  in  settling,  any 
property  which  during  the  coverture  should  come 
to  her  or  to  him  in  her  right.  The  settlement 
did  not  contain  any  such  covenant  by  the  wife,  or 
<^iiy  joint  agreement  or  declaration  to  that  effect. 
In  1883,  on  the  death  of  the  wife's  mother,  the 
wife  became  entitled  under  her  will  to  a  sliare  of 
the  mother's  personal  estate,  which  was  not  limited 
by  the  will  to  the  separate  use  of  the  wife : — Held 
(affirming  the  decision  of  North.  J.),  that  this  share 
was,  notwithstanding  the  Act  of  1882,  bound  by 
the  covenant  in  the  settlement.— re  Queade's 
Trusts  (33  W.  K.  816)  disapproved.  Hancock  v. 
Hancock  -        -        -        -        -    C.  A.  78 

 Chose  in  action — Severance  of  joint  tenancy 

See  Joint  Tenant.  [286 

IMPLICATION— Covenant  to  keep  up  patent  697 

See  Patent.  1. 
 Grant  of  light    -        -        -        -  295 

See  Light. 

IMPROVEMENT  OF  SETTLED  ESTATE     -  20 

See  Settled  Land  Act.  2. 
INCLOSTTRE— Commonable  lands— Eight  of  tur- 
bary -        -        -        -        -  626 
'  See  Chaeity.  3. 

INDORSEMENT— Shares— Blank  indorsement 

See  Company.    7.  [388 
INFANT— Settlement         -        -        -  202 

SCS  POWEE.  2. 

INJUNCTION— Service  out  of  jurisdiction  -  330 
See  Peactice.  12. 

INSPECTION  OF  REGISTER        -        -  92 

See  Company.  4. 

INSURANCE— MARINE— JnsMra?ice  on  Freight 
— Unseaworthiness  of  Ship — Good  Defence  to 
Action  on  Policy — "  Innocent  Shippers  " — Fractice 
for  Underwriters  to  pay — Action  by  Underwriters 
to  restrain  Holders  from  proceeding  on  Policy.'] 
If  a  policy  is  liable  to  be  completely  avoided,  as 
on  the  ground  of  fraud  or  misrepresentation,  a 
Court  of  Equity  has  jurisdiction  to  direct  its  deli- 
very up  and  cancellation,  but  it  has  no  jurisdiction 
to  direct  the  cancellation  of  a  policy  to  any  claim 
on  which  there  is  a  good  legal  defence,  or  to  de- 
clare that  there  is  no  liability  upon  it.  If  there 
is  danger  of  the  evidence  for  the  defence  being 
lost,  the  remedy  is,  not  an  action  for  cancellation, 
but  an  action  to  perpetuate  testimony.  Beooking 
V.  Maudslay,  Son,  &  Field  -        -        -  636 

INTERNATIONAL  LAW    -        -        -  348 

See  Foeeign  Goveenment. 

JUDICIAL  SEPARATION— Property  subsequently 
acquired  -  -  -  -  135 
See  Husband  and  Wife.  1. 


JOINT  TE'NA'ST— Severance  —  Marriage— Wife's 
Chose  in  Action.']  Marriage  does  not  operate  as  a 
severance  of  the  wife's  joint  tenancy  in  a  chose  in 
action  (Bank  stock)  which  has  not  been  reduced 
into  possession  by  the  husband. — Baillie  v.  Tre- 
harne  (17  Ch.  D.  388)  disapproved.  In  re  Butlee's 
Trusts.    Hughes  v.  Andekson      -        -  286 

JURISDICTION— Originating  summons     -  210 
See  Practice.  6. 


LANDS  IMPROVEMENT  COMPANY— J^iver  Com- 
pany — Restricted  Power  of  horroiving — Invalid 
Charge— U  &  15  Vict.  c.  Ixxxvii.,  s.  24—16  &  17 
Vict.  c.  cliv.,  ss.  4,  32,  46,  53.]  The  River  Dee 
Company  was  by  Act  of  Parliament  empowered 
to  borrow  upon  mortgage  of  the  lands  of  the  com- 
pany sums  not  exceeding  £25,000.  The  company^ 
however,  borrowed  more.  After  this  the  Lands 
Improvement  Company,  having  by  its  Acts  power 
to  advance  to  landowners  money  for  the  improve- 
ment of  land,  advanced  to  the  River  Dee  Company 
£6405,  and  by  an  order  the  Inclosure  Commis- 
sioners purported  to  charge  the  lands  of  the  River 
Dee  Company  with  the  repayment  of  that  sum  and 
interest  by  annual  instalments  : — Held  (affirming 
the  decision  of  Kekewich,  J.),  that  the  powers- 
given  by  the  Lands  Improvement  Company's  Acts 
did  not  override  the  restriction  on  the  borrowing 
powers  of  the  River  Dee  Company,  and  that  the 
charge  on  the  lands  of  the  River  Dee  Company 
was  consequently  invalid. — Held^  also,  that  a 
clause  in  one  of  the  Lands  Improvement  Com- 
pany's Acts  making  the  certificate  of  the  In- 
closure Commissioners  conclusive  evidence  of  the 
validity  of  a  charge  under  the  Act  did  not  render 
the  charge  valid  in  such  a  case.  Baroness  Wen- 
lock  V.  Rivee  Dee  Company       -       C.  A.  dZ4^ 

LEASEHOLD— Mortgage— Settled  Land  Act- 
Payment  out  of  purchase-money  -  383 
See  Settled  Land  Act.  1. 

LEGACY— Ademption— Satisfaction  -  373 
See  Will.  4. 

 Payment  by  executor  de  bonis  propriis  646 

See  ExECUTOE. 

LIGHT — Implied  Grant — Derogation — Building 
Scheme — Intervening  Strip  of  Land — Obstruction 
— Injunction.]  The  maxim  that  a  grantor  shall 
not  derogate  does  not  entitle  a  grantee  of  a  house 
to  claim  an  easement  of  light  to  an  extent  incon- 
sistent with  the  intention  to  be  implied  from  the 
circumstances  existing  at  the  time  of  the  grant 
and  known  to  the  grantee. — The  corporation  of  a 
town  granted  a  lease  to  the  Plaintiffs  of  a  piece  of 
land,  and  a  newly  erected  building  "  with  the  rights 
members,  and  appurtenants  to  the  said  premises 
belonging."  The  building  abutted  on  a  passage 
twenty  feet  wide,  which  the  corporation  agreed  to 
keep  open,  and  on  the  other  side  of  the  passage 
were  old  buildings  about  twenty-five  feet  high. 
The  corporation  demised  the  land  on  the  other 
side  of  the  passage  to  the  Defendant,  who  erected 
on  the  site  of  the  old  buildings  a  house  eighty  feet 
high,  which  materially*  interfered  with  the  Plain- 
tiffs' light.  The  land  on  both  sides  of  the  pass- 
age was  part  of  a  larger  piece  of  land  laid  out  by 
the  corporation  under  a  building  scheme  for  the 
improvement  of  the  town: — Held  (affirming  the: 
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LIGHT — continued. 

decision  of  Kekewicli,  J.),  that  there  was  no  grant, 
express  or  implied,  in  the  lease  to  the  Plaintiffs  of 
a  right  to  uninterrupted  light  to  the  new  build- 
ing : — That  the  obligation  on  the  corporation  not 
to  obstruct  the  Plaintiffs'  light  which  was  to  be 
implied  from  the  relation  in  which  they  had 
placed  themselves  to  the  Plaintiffs  by  granting 
them  the  lease,  must  be  measured  by  the  circum- 
stances existing  at  the  date  of  the  lease  and  known 
to  both  parties ; — That  having  regard  to  the  fact 
that  the  Plaintiffs  knew  that  the  land  was  being- 
laid  out  for  building,  and  that  they  had  stipulated 
that  there  should  be  a  passage  twenty  feet  wide 
adjoining  the  new  building,  they  had  no  right  to 
complain  of  the  obstruction  caused  by  the  Defen- 
dant's house,  and  an  injunction  was  refused. — 
Whether  they  would  not  have  been  entitled  to  an 
injunction  if  their  light  had  been  entirely  de- 
stroyed, quxre. — The  rule,  that  a  man  who  grants 
a  house  with  lights  cannot  erect  new  buildings  so 
as  to  obstruct  those  lights,  applies  to  the  case 
where  the  grantor  purposely  leaves  a  strip  of  land 
intervening  between  the  house  and  the  lands  re- 
tained.     BiKMINGHAM,    DUDLEY    AND  DiSTEICT 

Banking  Company  v.  Boss    -        -    C.  A.  295 

IIMITATIONS,  STATUTE  0¥— Mortgage— Equit- 
uble  Mortgage — Beversion — Real  Frojperty  Limita- 
tion Act,  1874  (37  &  38  Vict.  c.  57),  ss.  1,  2.]  Time 
begins  to  run  for  the  purpose  of  barring  a  fore- 
closure action  on  an  equitable  charge  on  a  contin- 
gent reversionary  interest  in  land  only  from  the 
time  the  interest  falls  into  possession.  Hugill 
«7.  Wilkinson  -----  480 

2.   Mortgage —  "Executor  —  Devastavit  — 

Statute  of  Limitations — Trustees — Bents  and  Pro- 
jits — Assets— Specialty  Creditor — 3  &  4  Will.  4, 
G.  104.]  Testator  mortgaged  freeholds,  and  died 
in  May,  1867,  having  demised  all  his  real  and 
personal  estate  to  A.  and  B.  upon  certain  trusts, 
and  having  appointed  them  his  executors.  The 
executors  without  making  provision  for  the  mort- 
gage debt,  applied  the  wliole  of  the  personal 
estate  in  payment  to  simple  contract  creditors  and 
beneficiaries.  In  1869  A.  died,  and  C.  was  ap- 
pointed trustee  in  his  place  in  1871.  The  rents 
of  the  real  estate  Avere  received  by  A.  and  B.,  and 
by  B.  and  C,  and  after  payment  of  the  interest 
on  the  mortgage  the  balance  was  applied  in  ac- 
cordance with  the  trusts  of  the  will.  The  mort- 
gaged property  became  an  insufficient  security, 
and  interest  having  fallen  into  arrear,  the  mort- 
gagees in  1886  commenced  proceedings  against 
B.  and  0.,  under  which  accounts  of  the  testator's 
personal  estate  received  ty  A.  and  B.  or  by  B. 
alone,  were  directed,  and  also  the  usual  accounts 
of  the  testator's  real  estate,  including  an  account 
of  rents  and  profits  against  B.  and  0.  Accounts 
were  accordingly  carried  in  which  B.  and  C. 
claimed  credit  for  all  payments  and  disburse- 
ments made  to  simple  contract  creditors  and  bene- 
ficiaries, and  further  that  as  to  such  of  the  pay- 
ments as  were  made  by  A.  and  B.  upwards  of 
six  years  prior  to  the  action  any  claim  on  a  de- 
vastavit was  statute  barred,  and  that  as  to  the 
rents  and  profits  they  were  not  liable  to  account 
for  them  at  all : — Held,  following  In  re  Marsden 
(26  Ch.  D.  783)  on  this  point  and  distinguish- 
ing In  re  Gale  (22  Ch.  D.  820),  that  B.  could 


LIMITATIONS— STATUTES  OT— continued. 
not  set  up  his  own  and  A.'s  wrongful  payment  by 
way  of  devastavit  as  a  defence  in  order  to  claim 
the  benefit  of  the  Statute  of  Limitations. — That 
as  to  the  rents  and  profits  which  had  been  re- 
ceived by  B.  or  B.  and  0.  jointly,  that  they  were 
under  3  &  4  Will.  4,  c.  104,  assets  by  accretion 
liable  under  the  circumstances  for  payment  of 
creditors  by  specialty  just  as  much  as  the  real 
estate  was  assets  under  that  statute.  In  re  Hyatt. 
Bowles  v.  Hyatt  -  -  -  -  609 
 Refusal  of  company  to  transfer  shares  458 

See  Company.  8. 
LOAN — To  carry  on  business         -        -  238 

See  Partnership. 
LOCO  PARENTIS— Grandfather— Portions  183 

See  Will.  2. 


MANOE — Eepair  of  sea-wall — Charitable  pur- 
pose -----  607 
See  Charity.  2. 

  Right  of  turbary — Inclosure  —  Rights  of 

lord — Charitable  purpose  -  -  520 
See  Charity.  3. 

MAERIAGE— Severance  of  joint  tenancy  286 

See  Joint  Tenant. 
  Validity — Heathen  country  -        -  220 

See  Husband  and  Wife.  2. 
MAEEIED  WOMAN       -       78,  135,  220,  627 

See  Husband  and  Wife.    1 — 4. 
 Next  friend — Security  for  costs        -  317 

See  Practice.  11. 

METEE— Supply  of  water  -  -  «  56 
See  Water  Company. 

MISTAKE — Consent  given  by  counsel  -  61 
See  Stannaries  Court. 

MOETGAGE — Power  of  Sale — Proviso  that  Power 
was  not  to  he  exercised  without  Notice  to  pay  and 
Default  for  three  Months — Waiver  of  Notice — 
Clause  protecting  Purchaser  against  Irregularity 
of  Sale.J  A  proviso  relieving  a  purchaser  under 
a  power  from  inquiring  as  to  the  regularity  of  a 
sale  does  not  protect  a  purchaser  who  knows  of 
an  irregularity  which  cannot  have  been  waived : 
— Qusere  (per  Bowen,  L.J.),  whether  the  same 
rule  would  apply  where  the  irregularity  was  one 
which  might  have  been  waived. — Parkinson  v. 
Eanbury  (1  Dr.  &  Sm.  143 ;  2  D.  J.  &  S.  450  ; 
Law  Rep.  2  H.  L.  1)  followed. — A  mortgage  deed 
contained  a  covenant  to  pay  at  the  expiration  of 
six  months,  and  a  power  of  sale  in  the  usual 
form,  with  a  proviso  that  the  power  should  not  be 
executed  until  the  mortgagee  had  given  notice  to 
the  mortgagor  to  pay  off  the  debt,  and  default 
should  have  been  made  for  three  months.  The 
deed  contained  also  the  usual  clause  for  the  pro- 
tection of  purchasers  in  any  sale  purporting  to  be 
made  under  the  power.  The  mortgagor  subse- 
quently incumbered  his  equity  of  redemption. 
Two  months  after  the  date  of  the  mortgage  the 
mortgagee  gave  notice  to  the  mortgagor  to  pay 
off  the  debt,  and  seven  months  after  the  date  of 
the  mortgage  sold  the  property  to  the  defendant : 
— Held,  in  an  action  by  the  mortgagor  to  set  aside 
the  sale,  that  three  months  not  having  elapsed 
since  default  in  payment  of  the  mortgage  debt, 
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MOBTGA'GE — continued. 

the  proviso  liad  not  been  complied  with,  and  the 
sale  was  invalid ;  and  that  as  the  purchaser  must 
be  taken  to  have  known  that  the  proviso  had  not 
been  complied  with,  she  was  not  protected  by  the 
protection  clause. — Held  also,  that  the  mortgagor 
having  incumbered  his  equity  of  redemption,  and, 
therefore,  not  being  in  a  position  to  waive  the 
necessity  of  notice,  the  purchaser  had  no  right  to 
assume  that  there  had  been  any  such  waiver. 
Selwyn  v.  Gakfit      -        -        -    C.  A.  273 

2.   Beceiver — Foreclosure  Absolute.']  After 

judgment^for  foreclosure  absolute,  the  action  being 
at  an  end,  the  plaintiff  cannot  obtain  an  order  for 
the  appointment  of  a  receiver  of  the  mortgaged 
property,  even  though  the  conveyance  of  the  pro- 
perty to  the  plaintiff  remains  to  be  settled.  Wills 
V.  Luff         -        -        -        -        -  197 
'         Settled  Land  Act — Payment  out  of  pur- 
chase-money        -        -        -  383 
See  Settled  Land  Act.  1. 
'         Statute  of  Limitations — Devastavit  by  exe- 
cutor        -        -        -        -  609 
See  Limitations,  Statute  of.  2. 
Statute  of  Limitations — Foreclosure  480 
See  Limitations,  Statute  of.  1. 

  Trade  machinery — Bills  of  Sale  Act  112 

Ses  Bill  of  Sale.  2. 


NEWSPAPER— Eight  to  name— Copyright  139 

See  COPYKIGHT. 

NEXT  FRIEND— Security  for  costs         -  317 

See  Peactice.  11. 
NOTICE— Garnishee  order— Priority       -  238 

See  Paetneeshif. 
—  Power  of  sale — Mortgage — Irregularity  273 

See  Moetgage.  1. 


l)CCTJPATION— Grantor  of  bill  of  sale      «  427 
See  Bill  of  Sale.  1. 


PARTICULARS— Acts  of  dedication— Highway 
See  Peactice.    8.  [410 

' — ' —  Demand—        _        „  «  110 

See  Peactice.  7. 

  Objection  to  patent     ~        «        ~  325 

See  Patent.  3. 

PARTNERSHIP— >S/iare  of  Profits— Advance  to 
carry  on  Business — BovilVs  Act  (28  &  29  Vict. 
€.  86),  s.  5 — Garnishee  Order — Equitable  Charge 
— Notice  —  Briority.']  Participation  in  profits, 
although  strong  evidence,  is  not  conclusive  evi- 
dence of  a  partnership.  The  question  of  partner- 
ship must  be  decided  by  the  intention  of  the 
parties  to  be  ascertained  from  the  contents  of  the 
written  instruments,  if  any,  and  the  conduct  of 
the  parties. — The  Plaintiff  advanced  money  to  a 
contractor  to  enable  him  to  carry  out  a  contract 
with  a  railway  company  for  the  construction  of  a 
railway,  and  the  parties  executed  a  deed  by  which 
the  contractor  assigned  to  the  Plaintiff  all  his 
machinery,  plant,  &c.,  and  all  shares  and  deben- 
tures he  might  receive  from  the  company  to  secure 
the  repayment  of  the  loan.  The  deed  contained 
the  following  provisions :  (1)  that  the  Plaintiff 
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should  receive  10  per  cent,  interest  on  the  money 
advanced  and  10  per  cent,  of  the  net  protits 
of  the  contract;  (2)  that  the  contractor  should 
apply  all  the  moneys  advanced  in  carrying  on 
the  works ;  (3)  that  if  the  contractor  should  become 
bankrupt  the  Plaintiff  might  enter  and  complete 
the  works  ;  (4)  that  the  Plaintiff  might  sell  the 
property  in  case  of  default,  but  that  he  should  not 
sell  the  shares  or  debentures  within  twelve  months 
after  the  completion  of  the  contract ;  (5)  that  in 
calculating  the  net  profits  the  contractor  should 
be  allowed  to  draw  out  £1000  a  year  for  his  ser- 
vices. Letters  passed  between  the  Plaintiff  and 
the  contractor  in  which  the  money  advanced  was 
spoken  of  as  "capital"  and  "  working  capital," 
and,  expressions  were  used  shewing  that  both 
parties  had  a  common  interest  in  the  works : — 
Held  (reversing  the  decision  of  Stirling,  J.),  that 
the  stipulations  in  the  deed  and  the  expressions 
in  the  correspondence  were  all  consistent  with 
the  object  of  securing  repayment  of  the  money 
advanced,  and  were  not  sufficient  evidence  of  a 
partnership  between  the  parties  :  —  Held  also 
(affirming  the  decision  of  Stirling,  J.),  that  an 
action  to  enforce  a  security  given  by  a  trader  who 
has  become  bankrupt  is  not  an  action  to  recover 
principal,  profits,  or  interest  within  the  5th  section 
of  BovilV s  Act,  and  may  therefore  be  maintained  by 
a  person  entitled  to  receive  a  share  of  the  profits 
of  a  trader,  although  the  other  creditors  of  the 
trader  have  not  been  satisfied. — Held  also  (affirm- 
ing the  decision  of  Stirling,  J.),  that  a  creditor 
can  only  attach  by  a  garnishee  order  such  pro- 
perty of  his  debtor  as  the  debtor  could  deal  with 
properly  and  without  violation  of  the  rights  of 
other  persons.  Therefore  an  equitable  charge, 
obtained  before  a  garnishee  order,  takes  priority 
of  the  order,  even  where  no  notice  of  the  charge 
was  given.   Badeley  v.  Consolidated  Bank 

[C.A.  238 

PATENT  —  Assignment  —  Boyalties  —  Lapse  of 
Batent — Implied  Covenant  to  Iteep  up  Batent — 
Company —  Winding-up — Damages.']  On  the  sale 
of  a  patent  by  the  patentees  to  a  limited  company 
a  deed  of  assignment  was  executed  by  the  parties, 
by  which,  after  a  recital  that  the  patentees  had 
agreed  to  sell  the  patent  to  the  company  for  £250 
"  and  for  the  other  considerations  therein  appear- 
ing," the  patentees  assigned  the  patent  to  the 
company  absolutely :  and  after  covenants  for  title 
by  the  patentees,  including  a  covenant  for  quiet 
enjoyment  of  the  patent  "  during  the  term  sub- 
sisting therein,"  the  company  covenanted  to  pay 
to  the  patentees  a  royalty  for  every  article 
"  which  should  be  manufactured  or  sold  by  the 
company  "  under  the  patent  "  while  subsisting," 
and  also  a  proj)ortion  of  the  profits  arising  from  the 
manufacture  or  sale  and  from  licenses  granted 
for  the  manufacture  or  sale  of  articles  to  be 
manufactured  under  the  patent  "  while  subsist- 
ing." The  deed  contained  no  express  covenant 
by  the  company  to  keep  the  patent  on  foot  or  to 
manufacture  or  sell  articles  under  the  patent. 
On  the  expiration  of  the  first  four  years  of  the 
patent  the  company  duly  paid  the  first  renewal 
fee  under  the  Patents,  Designs,  and  Trade-marks 
Act,  1883,  but  on  the  expiration  of  the  fifth  year 
they,  through  inadvertence,  omitted  to  pay  the 
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second  renewal  fee  within'  the  time  required  by  the 
Act  and  the  rules  thereunder,  and  consequently 
the  patent  lapsed.  After  an  ineffectual  attempt 
to  obtain  a  private  Act  of  Parliament  to  revive 
the  patent,  the  company  passed  resolutions  for  a 
voluntary  winding-up,  and  the  patentees  there- 
upon sent  in  a  claim  for  damages  for  the  loss, 
through  the  lapse  of  the  patent,  of  the  royalties 
reserved  by  the  assignment,  contending  that  a 
covenant  to  keep  the  patent  on  foot  should  be 
implied  in  the  assignment : — Held,  that  no  such 
covenant  could  be  implied ;  and  that,  even  if  it 
could,  the  patentees  could  not  obtain  more  than 
nominal  damages,  the  company  being  under  no 
obligation,  either  express  or  implied,  to  manufac- 
ture the  patented  articles  and  being  no  longer 
able  to  carry  on  business. — The  doctrine  of  im- 
plying covenants  in  deeds  discussed.  In  re  Kail- 
way  AND  Electric  Appliances  Company  597 

2.    Disclaimer  pending  Action  for  In- 
fringement— Terms  of  giving  Leave  to,  amend  hy 
Disclaimer — Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  19.]  Pending 
an  action  for  infringement  of  several  patents, 
leave  was  given  to  the  Plaintiffs  to  apply  at  the 
Patent  Office  to  amend  one  of  the  specifications 
by  way  of  disclaimer,  and  to  give  the  amended 
specification  in  evidence  at  the  trial,  on  the  terms 
of  the  Plaintiffs  paying  all  the  costs  of  the  action 
up  to  the  time  of  lea.ve  being  given,  and  waiving 
all  claim  to  recover  damages  for  infringements 
prior  to  tiie  amendment.    Gaulard  v.  Lindsay 

[C.  A.  38 

3.    Objections  to  Patent — Particulars  of 

Objection  —  Discovery  —  Patents,  Designs,  and 
Trade  Marlis  Act,  1883  (46  &  47  Vict.  c.  57),  s.  32.] 
The  Plaintiffs  brought  an  action  to  restrain  the 
Defendants,  who  were  holders  of  various  patents 
for  electric  accumulators,  from  threatening  the 
Plaintiffs'  customers  with  legal  proceedings  for 
infringement,  and  by  their  statement  of  claim 
alleged  that  the  Defendants'  patents  were  invalid. 
No  specific  statement  had  been  made  by  the  De- 
fendants which  patents  they  alleged  to  be  in- 
fringed. The  Defendants,  who  had  not  delivered 
a  defence,  applied  for  particulars  of  objections. 
North,  J.,  ordered  the  Plaintiffs  to  deliver  par- 
ticulars of  objections  within  a  limited  time  after 
the  Defendants  had  given  to  the  Plaintiffs  a  list 
of  the  patents  on  which  the  Defendants  intended 
to  rely.  The  Defendants  appealed,  asking  for  an 
unconditional  order  on  the  Plaintiffs  to  deliver 
objections : — Held,  that  th^  order  under  appeal 
was  right,  but  that  the  Defendants  ought  also  to 
state  that  they  relied  on  no  other  patents  than 
those  in  the  list,  and  that  the  Plaintiffs  ought  to 
undertake,  when  the  list  had  been  delivered,  to 
amend  their  statement  of  claim  so  as  to  define 
the  patents  the  validity  of  which  they  disputed. 
Union  Electrical  Power  and  Light  Company 
V.  Electrical  Storage  Company    -    C.  A.  325 

PAYMENT  OUT  OF  COURT— Dividends— Mar- 
ried woman — Eestraint  on  anticipation 
See  Husband  and  Wife.    3.  [627 

— —  Petition  or  summons    -        -        -  381 
See  Practice.  15. 


PERPETUITY— Appointment       -        -  202- 

See  Power.  2. 
 Charitable  legacy       -        -        _  213 

See  Charity.  1. 
 Charitable  trust — Eight  of  turbary  -  520 

See  Charity.  3. 
PETITION— Payment  out  of  Court— Summons 

See  Practice.    15.  [381 
PLEADING— Matter  since  writ      -        -  378 

See  Practice.  5. 
  Striking  out     -        -       -        -  263 

See  Practice.  13. 
POLICY — Marine  insurance — Cancellation  63© 

See  Insurance,  Marine. 
POLYGAMY— Marriage  in  heathen  country  230 

See  Husband  and  Wife.  2. 

PORTIONS      -        -        -        -        -  183 

See  Will.  2. 

POWER — Appointment  hy  Will — General  Power 
— "  Contrary  Intention" — Wills  Act  (1  Vict.  c. 
s.  27.J  A  marriage  settlement  made  in  1840  re- 
served to  the  husband  a  general  power  of  appoint- 
ment by  will  "  expressly  referring  to  this  power 
or  the  subject  thereof."  By  his  will  (not  referring 
to  the  power)  he  gave  the  residue  of  his  property 
to  trustees  on  certain  trusts  differing  from  those 
declared  by  the  settlement  in  default  of  appoint- 
ment:— Held,  that  the  power  was  exercised  by 
the  will. — In  ascertaining  whether  a  testator  has 
shewn  an  intention  not  to  exercise  by  a  residuary 
gift  a  general  power  of  appointment  reserved  to 
him  by  a  settlement  made  by  himself  the  will 
only  can  be  looked  at. — Observations  of  Lord 
St.  Leonards  (Sugden  on  Powers  (8th  Ed.  p.  306)) 
dissented  from.  In  re  Marsh.  Mason  v.  Thorne 

[630 

2.    Appointment  hy  Will — Remoteness — ■ 

Severable  Proviso — Infant — Settlement — Ratifica- 
tion.'] Marriage  settlements  gave  the  intended 
husband  and  wife  power  by  deed,  or  the  survivor 
by  deed  or  will,  to  appoint  among  children.  The 
husband  survived,  and  by  will  appointed  the  set- 
tled property  among  his  three  daughters  equallyy, 
with  a  proviso  that  if  at  the  time  of  his  death 
any  of  them  should  be  unmarried,  her  share 
should  be  held  on  trust  for  her  for  life,  and  after 
her  decease,  in  case  she  should  die  leaving  issue, 
as  she  should  appoint,  and  in  default  of  appoint- 
ment, or  in  case  she  should  not  leave  issue,  on 
corresponding  trusts  in  favour  of  his  other  child- 
ren : — Held,  that  the  trusts  of  the  proviso  were 
inseparable  and  totally  void  for  remoteness,  and 
that  the  absolute  gift  in  favour  of  a  daughter  un- 
married at  the  death  of  the  testator  prevailed. — 
By  an  ante-nuptial  settlement,  dated  1834,  to 
which  the  wife  (an  infant)  was  party,  her  parents 
agreed,  and  the  husband  covenanted,  that  the 
husband  and  wife  would,  on  her  attaining  twenty- 
one,  convey  her  real  estate  to  the  uses  of  the  set- 
tlement. In  1836  the  wife  having  attained  twenty- 
one,  by  deed  duly  acknowledged,  in  which  the 
husband  concurred,  granted  the  real  estate  to  the 
uses  of  the  settlement  -.—Held,  for  the  purpose  of 
testing  the  validity  of  the  exercise  of  a  power, 
with  reference  to  the  rule  against  perpetuity, 
that  the  real  estate  was  settled  in  1834.  Cooke 
V.  Cooke        -        -        -        -        -  202i 
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■  Of  borrowing — Lands  improvement  company 

See  Lands  Improvement  Company.  [534 
- —  Of  sale— Mortgage      -        -        -  273 

See  Mortgage.  1. 
 Of  sale— Mortgage      -        -        -  112 

See  Bill  of  Sale.  2. 
 To  mortgage     -        -        -        -  156 

See  Company.  2. 
 Will — Revocation  of  appointment    -  456 

See  Will.  3. 
PRACTICE — Administration  Order — Discretion  of 
Court — Direction  hy  Testator  that  Ms  Executors 
r'hall  commence  Administration  Action — Rules  of 
Supreme  Court,  1883,  Order  LF.,  r.  10.]  A  direc- 
tion by  a  testator  that  his  executors  shall  take 
]  »i'oceedings  to  have  his  estate  administered  by 
the  Court,  does  not  deprive  the  Court  of  its  dis- 
.n'etion  to  refuse  to  make  an  order  for  administra- 
tion ;  but  weight  ought  to  be  given  to  such  a 
direction  in  considering  whether  the  order  shall 
be  made. — Where  such  a  direction  had  been  given, 
an  order  was  made  in  Chambers,  on  the  applica- 
tion of  one  of  the  executors,  more  than  a  year 
after  the  death  of  the  testator,  declaring  that  the 
estate  ought  to  be  administered  by  the  Court,  and 
directing  an  inquiry  of  what  the  estate  then  con- 
sisted. The  Defendants  (the  other  executor  and 
a  party  beneficially  interested)  moved  to  discharge 
this  order,  on  the  ground  that  an  order  for  ad- 
ministration was  unnecessary,  and  would  cause 
great  and  useless  expense.  North,  J.,  refused  to 
discharge  the  order,  and  his  decision  was  affirmed 
by  the  Court  of  Appeal,  who  expressed  their  ap- 
proval of  the  limited  form  in  which  the  order  was 
made.    In  re  Stocken.    Jones  v.  Hawkins 

[C.  A.  319 

2.   Appeal — Shorthand  Notes  of  Evidence 

— Judges  Notes.']  When  oral  evidence  taken  in 
the  Court  below  has  to  be  considered  on  appeal,  it 
is  the  duty  of  the  Appellant  to  apply  to  one  of 
the  Judges  of  the  Court  of  Appeal  through  his 
clerk  to  ask  the  Judge  before  whom  the  evidence 
was  taken  to  send  to  the  Court  of  Appeal  a  copy 
of  the  Judge's  notes,  and  if  this  is  not  done  the 
appeal  will  be  ordered  to  stand  over  at  the  expense 
of  the  Appellant. — The  Court  of  Appeal  will  not 
^llow  a  shorthand  note  of  evidence  taken  by  a 
clerk  of  one  of  the  solicitors  in  the  action  to  be 
referred  to.  Ellington  v.  Claek,  Bunnett, 
&  Co.      -        -        -        -        -    C.  A.  332 

3.   Costs  —  Counsel's  Fees  —  Refreshers  — 

Appeal  from  Chancery  Division — Rules  of  Supreme 
Court,  1883,  Order  LXV.,  r.  27,  suh-rr.  30,  37,  38, 
48.]  Where  the  hearing  of  an  appeal  from  the 
£]hancery  Division  occupies  more  than  one  day, 
ihe  Taxing  Master  has  a  discretion  to  allow  ad- 
-ditional  fees  to  counsel,  in  the  shape  of  a  daily 
allowance  or  otherwise,  though  no  viva  voce 
■evidence  has  been  adduced  before  the  Court  of 
Appeal,  such  fees  not  being  treated  as  refreshers 
in  the  sense  in  which  refreshers  are  dealt  with  on 
taxation  as  fixed  sums,  but  as  an  allowance  by 
way  of  addition  to  the  original  fees,  on  the  ground 
-that  such  fees  have  by  miscalculation  been  fixed 
too  low.  This  discretion,  however,  is  to_  be  exer- 
scised  with  jealousy,  since  there  is  not  in  such  a 
case  the  same  difficulty  in  fixing  the  proper  fee  at 
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first  as  there  is  in  cases  where  oral  evidence  is 
adduced,  the  probability  of  a  case  lasting  long  in 
argument  being  a  matter  which  ought  to  be  taken 
into  account  at  the  time  of  delivering  the  brief — 
Order  of  North,  J.,  affirmed. — Svendsen  v.  Wallace 
(16  Q.  B.  D  27,  29,  30)  explained.  Easton  v. 
London  Joint  Stock  Bank     -        -    C.  A.  25 

4.   Costs  of  Motion  —  Trial  —  Judgmenf] 

On  taxing  costs  under  a  judgment  dismissing  the 
action  with  costs,  the  costs  of  a  motion  by  the 
Plaintiff  which  was  adjourned  or  stood  over  to  the 
hearing,  and  was  then  not  brought  on,  would  be 
included  in  the  costs  of  the  action.  Gosnell  v. 
Bishop    -        -        -        -        -    C.  A.  385 

5.   Defence — Pleading  Matter  since  Writ 

— Rules  of  Supreme  Court,  1883,  Order  xxiv.,  r.  .3 — 
Confession  of  Defence — Judgment  for  Costs.]  De- 
fendants delivered  a  further  statement  of  defence 
of  matter  arising  since  statement  of  defence  put 
in.  The  Plaintiffs  delivered  a  confession  of  the 
further  statement  of  defence,  and  signed  judgment 
for  costs  against  the  Defendants.  The  judgment 
for  costs  was  set  aside  on  terms  of  the  Defendants 
withdrawing  their  further  statement  of  defence. 
Bridgetown  Waterworks  Company  v.  Barbados 
Water  Supply  Company     -        -        _  373 

6.   Originating  Summons — Jurisdiction — 

Question  hetioeen  Legal  Devisees — Rules  of  Supreme 
Court,  1883,  Order  LV.,  rr.  3,  5,  6.]  Upon  an 
originating  summons  under  rule  3  of  Order  lv., 
of  the  Kules  of  Supreme  Court,  1883,  there  is 
jurisdiction  to  determine  such  questions  only  as 
before  the  existence  of  that  rule  could  have  been 
determined  under  a  judgment  for  the  adminis- 
tration of  an  estate  or  execution  of  a  trust. — 
Consequently,  there  is  no  jurisdiction  upon  an 
originating  summons  to  decide  a  question  arising 
between  legal  beneficial  devisees  under  a  will. — 
An  objection  to  the  jurisdiction  upon  an  originating 
summons  having  been  taken  by  the  Defendants 
for  the  first  time  after  the  hearing  of  the  summons 
had  been  adjourned  into  Court : — Held,  that  the 
objection  ought  to  have  been  taken  in  Chambers, 
and  that,  though  the  objection  was  good,  and  the 
summons  must  be  dismissed  with  costs,  the  De- 
fendants could  not  be  allowed  the  costs  of  the 
adjournment  into  Court.  In  re  Davies.  Davies 
V.  Davies       _____  2IO 

7.    Particulars — Discovery.]    Where  tlie 

defendant  has  means  of  knowing  the  facts  in  dis- 
pute and  the  plaintiff  has  not,  the  defendant  is 
not  entitled  to  particulars  until  after  he  has  given 
discovery. — The  Plaintiffs,  who  were  the  executors 
of  a  married  woman,  sued  her  husband  to  establish 
that  a  quantity  of  the  furniture  and  other  chattels 
comprised  in  an  inventory  which  had  been  taken 
of  the  goods  in  the  Defendant's  house,  belonged 
to  the  separate  estate  of  the  wife.  The  husband 
applied  for  particulars  of  demand  shewing  which 
chattels  they  claimed : — Held  (affirming  North,  J.), 
that  the  application  ought  to  stand  over  till  the 
husband  had  made  an  affidavit  which  of  the 
articles  belonged  to  the  wife.    Millar  v.  Harper 

rc  A.  110 

8.   Particulars — Highway.]    In  an  action 

to  restrain  trespass  on  a  road,  the  Defendants 
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pleaded  that  it  was  a  highway,  and  were  ordered 
to  amend  their  defence  so  as  to  shew  the  mode  or 
title  in  or  under  which  they  claimed  that  the  road 
had  become  a  highway.  The  Defendants  amended 
by  alleging  that  the  road  had  for  many  years  been 
used  by  the  public  as  of  right  and  was  a  highway, 
having  been  dedicated  to  the  public  by  the  Plain- 
tiff and  her  predecessors  in  title  or  some  of  them. 
Kay,  J.,  on  the  application  of  the  Plaintiif,  then 
made  an  order  that  the  Defendants  should  deliver 
to  the  Plaintiff  full  particulars  of  the  nature  of  all 
acts  of  dedication  relied  on  by  the  Defendants,  and 
if  the  Defendants  claimed  by  acts  of  dedication 
other  than  permissive  user,  particulars  of  such 
acts  of  dedication,  with  dates,  and  by  whom  made. 
The  Defendants  appealed : — Held,  that  under  the 
present  system  the  Court  will  oblige  a  party  to 
give  such  information  as  to  the  nature  of  his  case 
as  is  requisite  to  prevent  his  opponent  from  being 
taken  by  surprise  at  the  trial,  but  that  the  order 
made  went  too  far,  and  that  the  proper  order  was 
that  if  the  Defendants  relied  on  any  specific  acts 
of  dedication,  or  specific  declarations  of  intention 
to  dedicate,  whether  alone  or  jointly  with  evidence 
of  user,  they  should  set  forth  the  nature  and  dates 
of  those  acts  or  declarations,  and  the  names  of  the 
persons  by  whom  they  were  done  or  made.  Sped- 

DING  V.  FiTZPATEICK      -  -  -      C.  A.  410 

9.  Troduction  of  Documents — Privilege — 

Shorthand  Notes  of  Proceedings.']  Transcript  of 
shorthand  notes  of  proceedings  in  open  Court  are 
not  privileged.— iVorcZow  v.  Defries  (8  Q.  B.  D. 
508)  observed  upon.  In  re  Worswick.  Egbson  v. 
WoEswiCK      -        -        -        -        -  370 

10.  ■  Security  for  Costs — Exectitor — Set-off.'] 

In  an  administration  action  P.  was  found  to  be 
heir-at-law.  K.,  who  claimed  to  be  heir,  appealed 
against  this  decision.  P.  then  died,  and  K.  re- 
vived against  H.,  his  executor  and  devisee  in 
trust.  H.  applied  for  security  for  the  costs  of  the 
appeal  on  the  ground  of  K.'s  proved  insolvency. 
K.  resisted  on  the  ground  that  P.  had  been  ordered 
to  pay  to  him  the  costs  of  a  previous  appeal, 
which  were  of  sufficient  amount  to  be  a  security  : 
— Held,  that  if  P.  had  been  the  respondent  this 
would  have  been  a  sufficient  answer,  but  that  H. 
being  only  a  representative  was  entitled  to  be 
indemnified,  and  that  security  must  be  given. 
In  re  Knight.    Knight  v.  Gaedner      C.  A.  108 

11.  Security  for  Costs — Married  'Woman 

suing  hy  Next  Friend.]  A  married  woman  by 
her  next  friend  took  out  an  originating  summons 
for  administration  of  a  testator's  estate,  upon 
which  an  order  was  made  without  prejudice  to 
any  application  by  the  Defendants  as  to  security 
for  costs.  The  Defendants  applied,  and,  on  the 
ground  that  the  next  friend  was  not  a  person  of 
substance,  an  order  was  made  staying  proceedings 
till  the  Plaintiff  had  given  security  for  costs. 
The  Plaintiff  appealed  on  the  ground  that  a 
married  woman  could  not  be  ordered  to  find 
security  for  costs : — Held^  that  although  a  married 
woman  suing  alone  cannot  be  ordered  to  find 
security  for  costs  on  the  ground  of  poverty,  se- 
curity had  rightly  been  ordered  in  the  present 
case,  since  the  next  friend  alone  was  liable  for 
them,  and  that  the  Plaintiff  after  obtaining  a 
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judgment  by  her  next  friend  was  too  late  to  claim 
to  sue  alone.  In  re  Thompson.  Stevens  v. 
Thompson      -        -        -        -      C.  A.  317 

12.          Service  out  of  tlie  Jurisdiction — In- 

junction.]  A  summons  by  T.  A.  M.,  a  manufac- 
turer, resident  in  Scotland,  for  leave  to  register  a 
trade-inark,  was  pending  before  North,  J.,  and 
was  opposed  by  J.  M.,  also  resident  and  carrying 
on  a  similar  manufacture  in  Scotland,  on  the 
ground  that  the  mark  was  similar  to  one  belong- 
ing to  J.  M.  J.  M.  applied  for  leave  to  issue  a 
writ  against  T.  A.  M.  for  an  injunction  and 
damages,  on  the  ground  that  T.  A.  M.  was  sel- 
ling his  goods  in  England  in  such  a  way  as  to 
lead  the  public  to  believe  that  they  were  J.  M's 
goods.  J.  M.  deposed  that  the  same  witnesses 
would  be  required  on  the  summons  and  in  the 
action,  and  that  it  would  be  most  convenient  and 
would  save  great  expense  if  the  action  was 
brought  in  England,  or  that  the  summons  and 
action  could  be, tried  together: — Held  (affirming 
the  decision  of  North,  J.),  that  as  an  injunction 
in  England  could  only  be  enforced  against  agents 
of  T.  A.  M.,  and  not  against  himself,  leave  ought 
not  to  be  given  to  issue  the  writ,  the  matter  being 
one  which  was  better  left  to  the  Courts  of  Scot- 
land.   Marshall  v.  Marshall      -     C.  A.  330 

13.  Striking  out  Pleadings  as  unnecessary 

or  embarrassing — Rules  of  Supreme  Court,  188.3, 
Order  xix.,  r.  27 — Exercise  of  Discretion.]  In  an 
action  to  enforce  the  compromise  of  a  former 
action  brought  in  assertion  of  rights  of  water,  as 
to  which  disputes  had  arisen,  Plaintiff  will  not 
be  allowed,  by  setting  out  in  his  statement  of 
claim  the  allegations  as  to  his  right  and  the  cor- 
responding liabilities  of  the  Defendant  which 
were  contained  in  his  former  statement  of  claim, 
to  relitigate  the  questions  raised  in  the  former 
action,  and  intended  to  have  been  finally  disposed! 
of  by  the  compromise. — Such  allegations  were 
accordingly  ordered  to  be  struck  out  under 
Order  xix.,  r.  27,  as  embarrassing  and  unnecessary, 
though  a  motion  for  that  purpose  had  been  refused 
by  the  Court  below.    Knowles  v.  Egberts 

[C.  A.  263 

14.  Third  Party  Procedure — Liberty  given 

to  Third  Parties — Bules  of  Supreme  Court,  1883, 
Order  xvi.,  rr.  48,  53.]  An  action  was  brought 
against  a  railway  company  to  compel  them  to  re- 
transfer  stock  which  the  Plaintiffs  alleged  to  have 
been  transferred  out  of  their  names  by  means  of 
forged  transfer  deeds.  The  transferees  were  not 
made  parties,  but  the  company,  under  Order  xvi,, 
r.  48,  served  them  with  third  party  notices,  claim- 
ing indemnity.  The  company,  in  their  defence,  set 
up  all  the  grounds  of  defence  that  could  be  relied 
on  against  the  Plaintiffs'  claim.  Some  of  the 
third  parties  desired  to  defend,  and  Mr.  Justice 
Kay  gave  them  liberty  to  appear  at  the  trial  and 
take  such  part  as  the  Judge  should  direct.  Two 
of  them  appealed  from  this  order,  asking  that 
they  might  be  at  liberty  to  deliver  a  defence, 
appear  at  the  trial,  and  put  in  evidence,  and 
cross-examine  the  Plaintiffs'  witnesses : — Held, 
that  the  third  parties  were  not,  under  the  old 
practice,  necessary  parties  to  the  action,  and  that 
as  the  company  had  raised  all  proper  grounds  of 
defence,  and  was  bond  fide  defending  the  action, 
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the  order  gave  the  tliird  parties  all  reasonable 
protection,  and  that  the  appeal  must  be  dismissed, 
for  that  wliilo,  on  the  one  hand,  the  Court 
ought  to  take  care  that  the  tliird  parties  had  full 
opportunity  of  seeing  that  the  questions  in  the 
cause  were  fairly  tried,  it  ought,  on  the  other 
hand,  to  take  care  that  the  Plaintilfs  were  not 
embarrassed  and  put  to  expense  by  unnecessarily 
allowing  persons,  v.dio  were  not  necessary  parties 
to  the  action,  to  take  all  the  same  steps  as  if  they 
had  been  made  defendants.  Barton  v.  London 
AND  North  Western  Railway  Company 

[C.  A.  144 

15.   Transfer  out  of  Court — Petition  or 

Summons — Cyosts — Fimd  exceeding  £1000 — Title 
depending  only  on  Proof  of  Identity  and  Birth 
of  Applicant — Bules  of  Supreme  Court,  1883, 
Order  LV.,  r.  2,  siob-r.  1.]  Where  the  title  to  a 
fund  in  Court  depends  only  upon  proof  of  the 
identity  or  the  birth,  marriage,  or  death  of  any 
person,  the  mere  fact  that  the  fund  exceeds  £1000 
will  not  justify  the  making  of  an  application  for 
the  payment  or  transfer  of  the  fund  out  of  Court 
by  petition  instead  of  by  summons  in  Chambers. 
— In  re  Bhodes  (31  Ch.  D.  499)  commented  on. 
Bates  v.  Moore       -        -        -        -  381 

16.    Trial  ly  Jury — Bules  of  Supreme 

Court,  1883,  Order  xxxvi.,  rr.  6,  7  (a).]  Where, 
in  an  action  brought  in  the  Chancery  Division  to 
restrain  a  nuisance,  either  party  applies  for  a  trial 
by  jury,  he  cannot  claim  a  jury  as  a  matter  of 
right,  but  the.  application  is  one  to  the  discretion 
of  the  Court  under  Order  xxxvi.,  rule  7  (a),  and 
he  has  not  even  such  prima  facie  right  to  a  jury 
as  to  throw  on  the  other  side  the  burden  of 
shewing  that  the  case  can  be  tried  as  well  with- 
out a  jury.  Timson  v.  Wilson.  Fanshawe  v. 
London  and  Provincial  Dairy  Company 

[C.  A.  72 

 Mortgage — Eeceiver    -        ~        -  197 

See  Mortgage.  2. 
 Payment  out  of  Court — Dividends — Married 

woman — Restraint  on  anticipation  627 

See  Husband  and  Wife.  3. 
 Stannaries  Court        -        -        -  51 

See  Stannaries  Court. 

PREEOGATIVE  OF  CROWN— Debtor— Priority 
See  Crown.    1,  2.  [364,  622 

PRIORITY— Debt  to  Crown  -       364,  622 

See  Crown.    1,  2. 
 Garnishee  order  -        -        -  238 

See  Partnership. 
PRIVILEGE— Production  of  documents    -  370 

See  Practice.  9. 
PRODUCTION  OF  DOCUMENTS     -        -  370 

See  Practice.    9.  ! 
PROFITS— Participation  in  -        -        -  238 

See  Partnership. 
PROMOTER  OF  COMPANY— Contract  by  -  156 

See  Company.  1. 
PURCHASE-MONEY— Settled  Land  Act  -  383 
See  Settled  Land  Act.  1. 

RAILWAY  COWBKNY  —  Bailway  ancillary  to 
Dock — Bailway  Companies  Act,  1867  (30  &  31 


RAILWAY  COUPAm—coiitinued. 

Vict.  c.  127),  ss.  3, 4—"  Constituted  hy  Act  of  Par- 
liament for  the  purpose  of  making  a  raihmy."''] 
A  company  formed  by  Act  of  Parliament  for  the 
purpose  of  making  a  dock,  was  afterwards  autho- 
rized, by  an  Act  of  Parliament  obtained  by  a 
railway  company,  to  make  a  short  piece  of  railway 
over  its  own  land  connected  with  the  line  of  the 
railway  company,  and  to  work  it  for  through 
traffic : — Held,  by  Chitty,  J.,  and  on  appeal,  by 
Cotton  and  Fry,  L.JJ.  (Lopes,  L.J.,  doubting)^ 
that  the  dock  company  was  a  company  "  consti- 
tuted by  Act  of  Parliament  for  the  purpose  of 
making  a  railway,"  and  so  was  a  railway  company 
within  the  meaning  of  the  Railway  Companies 
Act,  1867,  and  that  a  receiver  and  manager  could 
therefore  be  appointed  on  the  application  of  a 
judgment  creditor : — Held,  also,  that  the  receiver 
and  manager  must  be  appointed  of  the  whole 
undertaking  of  the  company,  and  not  merely  of 
the  railway  belonging  to  it.  In  re  East  ani> 
West  India  Dock  Company         -        -  576 

RATIFICATION— Contract  by  promoter  of  com- 
pany -        _        _        >        _  i5g 

See  Company.  1. 
 Settlement — Infant     -        -        -  202 

See  Power.  2. 
REBEL — De  facto  government      -        -  348 

See  Foreign  Government. 
RECEIVER— Mortgage       -        -        -  197 

See  Mortgage.  2. 
RECTIFICATION— Settlement      -        -  i 

See  Settlement. 
REDUCTION  OF  CAPITAL  -        -        -  475 

See  Company.  5. 
REGISTER— Company-Right  to  inspect  -  92 

See  Company.  4. 
REGISTRATION— Copyright        -        -  13^ 

See  Copyright. 
 Transfer  of  shares       «        -        ^  435 

See  Company.  9. 
REPUGNANCY— Absolute  gift  —  Restraint  on 

anticipation  -        -        -  176 

See  Will.  1. 

RESTRAINT  ON  ANTICIPATION         135,  627 

See  Husband  and  Wipe.    1,  3. 

 Construction  of  will     -        -        -  176 

See  Will.  1. 

REVERSION— Mortgage— Statute  of  Limitations 
See  Limitations,  Statute  op    1.  [480 

REVOCATION— Appointment— Will        ~  456 
See  Will.  3. 

RULES  OF  SUPREME  COURT,  1883,  Order  XVL, 

rr.  48,  53     -        -        -        -  144 

See  Practice.  14. 
 Order  XIX.,  r.  27        -        ~        -  263 

See  Practice.  13. 
 Order  XXIV.,  r.  3       -        -        -  378 

See  Practice.  5. 
 Order  XXXVL,rr.  6,  7  (a)      -        -  72 

See  Practice.  16. 
 Order  LV,  r.  2,  sub-r.  1         -        -  381 

See  Practice.  15. 
 rr.  3,  5,  6  -        -        -        -  210 

See  Practice.  6. 
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 Order  LV.,  r.  10  ~        -        -  319 

See  Peactice.  1. 
 Order  LXV.,  r.  27,  sub-rr.  30,  37,  38,  48  25 

See  Peactice.  3. 

SALE— Settled  Land  Act    -        -        -  383 

See  Settled  Land  Act.  1. 
 Settled  Land  Act— Consent  of  trustees  334 

See  Vendoe  ajjd  Puechaser. 
SEA-WALL — Kepair  of— Charitable  purpose 

See  Chaeity.    2.  [507 
SEAWORTHINESS— Marine  insurance     -  636 

See  Insueance,  Maeine. 
SECURITY  FOR  COSTS— Appeal— Executor  108 

See  Peactice.  10. 
 Appeal — Stannaries  Court     -        -  51 

See  Stannaeies  Couet. 
■  Married  woman — Next  friend  -  317 

See  Peactice.  11. 
SEPARATE  ESTATE  -        -  78,  135,  627 

See  Husband  and  Wdte.    1,  3,  4. 
  Kestraint  on  anticipation — Absolute  gift — 

RepuG^nancy  -        -        -  176 

See  AViLL.  1. 
"SERVICE— Out  of  jurisdiction       -        .  330 

See  Peactice.  12. 
SETTLED  ESTATES  ACT— Lease  hj  Tenant  for 
Life — Impeachment  f 01-  Waste — Tenant  for  Years 
— Permissive  TT'as^e.]  A  tenant  for  years  is  liable 
for  permissive  waste,  and  therefore  a  lease  by  a 
tenant  for  life  under  40  &  41  Vict.  c.  18,  s.  46, 
exempting  the  lessee  from  liabilities  for  "fair 
wear  and  tear  and  damage  by  tempest "  is  void  as 
"  made  without  impeachment  of  waste." — In 
■granting  such  a  lease  the  tenant  for  life  has  a 
discretion  as  to  what  are  proper  covenants,  and 
the  lease  will  be  void  only  when  there  is  an 
outrageous  omission  of  covenants. — Nugent  v. 
CutJibert  (Sugden  on  Real  Property,  p.  475)  dis- 
tinguished.   Davies  v.  Davies       -        -  499 

SETTLED  LAND  ACT,  1882  (45  &  46  Vict.  c.  38), 
s.  21,  suh-s.  2 — Incumbrance  affecting  Inheritance 
— Mortgage — Term.]  The  proceeds  of  settled 
land  sold  by  the  tenant  for  life  under  the  Settled 
Land  Act,  1882,  can  be  applied  in  paying  ofif  a 
debt  secured  by  a  mortgage  of  a  long  term.  In  re 
Peewen.    Feewest  v.  James        -        -  383 

2.  (45  &  46  Vict.  c.  38),  s.  26— Permanent 

Improvement  of  Settled  Property — Scheme — Ap- 
proval —  Extra  Expenditure  —  Application  of 
Capital  Money  in  Payment.']  In  carrying  out  a 
•scheme,  which  has  been  duly  approved  by  the 
trustees,  for  improvements  of  permanent  benefit 
to  the  settled  estate,  extra  expenditure,  not  in- 
cluded in  the  contract  forming  part  of  the  scheme 
submitted  to  the  trustees,  may  be  charged  on 
■capital  moneys  part  of  the  settled  estate  in  the 
hands  of  the  trustees,  where  such  extra  expen- 
diture is  incidental  to  and  has  properly  been 
incurred  in  a  due  execution  of  the  scheme,  and 
where  the  approval  of  the  trustees  has  been 
general,  and  not  limited  to  the  particular  amount 
mentioned  in  the  contract.  In  re  Bulwee  Lyt- 
'ton's  Will.    Knebwoeth  Settled  Estates 

[C.  A.  20 
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 Sale  by  tenant  for  life — Consent  of  trustees 

See  Vendoe  and  Puechasee.  [334 

SETTLEMENT  —  Mectification  —  After-acquired 
Property — Wife's  Poiver  of  Appointment — Agency 
of  Wife's  Father.]  A  father  living  on  affectionate 
terms  with  his  daughter  is  the  proper  person  to 
recommend  and  advise  her,  and  her  natural  agent 
in  matters  relating  to  the  preparation  and  pro- 
visions of  her  marriage  settlement,  and  there  is  no 
occasion  for  any  independent  legal  advice  beyond 
that  of  the  family  solicitor  who  is  preparing  the 
settlement.  If,  however,  the  father  is  taking 
under  the  settlement  a  benefit  from  the  daughter, 
she  ought  to  be  separately  advised. — Per  Cot- 
ton, L.J.  TJie  Court  will  not  apply  to  the  con- 
sideration of  provisions  in  favour  of  volunteers 
contained  in  a  contract  founded  on  marriage,  the 
principles  on  which  it  would  act  in  considering 
provisions  contained  in  a  voluntary  settlement. — 
The  decision  of  Kekewich,  J.,  reversed  (Sir  J. 
Hannen  dissentiente). — Smith  v.  Iliffe  (Law  Rep. 
20  Eq.  666)  disapproved. —  Wollaston  v.  Tribe 
(Law  Rep.  9  Eq.  44)  doubted.  Tuckeb  v.  Ben- 
nett -        -        -        -        -    C.  A.  1 

 Infant — Ratification  -        -  202 

See  Powee.  2. 

 Made  before  Married  Women's  Property  Act 

See  Husband  and  Wife.   4.  [78 
SEVERANCE— Joint  tenancy        -        -  286 

See  Joint  Tenant. 
SHARES— Issue  at  a  discount       -       415,  475 
See  Company.    5,  6. 

 Transfer — Forgery — One  of  two  executors 

See  Company.    1.  [458 

 Transfer — Pledge  of  certificates       -  388 

See  Company.  7. 

 Transfer — Registration  -        -  485 

See  Company.  2. 
SHAREHOLDER  —  Advances  beyond    calls  — 
Surplus  assets       _        _        _  17X 
See  Company.    10.  • 

SHIP — Insurance — Misrepresentation  -  636 
See  Insueance,  Maeine. 

SPECIALTY  CREDITOR  — Rents  and  profits  — 
Assets  -  -  -  -  609 
See  Limitations,  Statute  op.  2. 

SPECIFICATION-Patent— Amendment  -  38 ' 
See  Patent.  2. 

STANNARIES  COTJILT  —  Stannaries  Act,  1869 
(32  &  33  Vict.  c.  19),  s.  32— Specific  Enactment  not 
repealed  by  General  One — Security  for  Costs  of 
Appeal — Consent  by  Counsel — Withdrawal  of  Con- 
sent—Mistake.] Sect.  32  of  the  Stannaries  Act, 
1869  (32  &  33  Vict.  c.  19),  which  requires  a 
deposit  of  £20  to  be  made  on  all  appeals  from  the 
Vice- Warden,  is  not  abolished  by  the  J udicature 
Acts  and  the  General  Orders  made  under  them. — 
Some  contributories  appeared  before  the  Vice- 
Warden  to  oppose  the  admission  of  certain  claims 
in  a  winding-up.  The  Vice- Warden  decided  that 
the  claims  must  be  admitted.  The  counsel  of  the  - 
opposing  contributories  undertook  not  to  appeal, 
and  their  costs  were  given  them  out  of  the  estate.  [ 
Before  the  order  was  passed  and  entered,  they 
applied  to  have  this  undertaking  omitted,  on  the 
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STANNARIES  COVET— continued. 
grounds  that  counsel  could  not  give  a  consent  not 
0  appeal,  that  he  could  not  give  a  consent  after 
a  decision  on  the  merits,  and  that  the  consent  was 
given  by  mistake,  as  the  decision  of  the  Vice- 
Warden  turned  on  a  resolution  of  the  company 
which  they  had  not  seen,  and  that  if  they  had 
known  its  terms  the  consent  would  not  have  been 
given.  It  appeared,  however,  that  the  resolution 
had  been  read  in  Court  on  a  former  day  : — Held, 
that  counsel  had  authority  to  consent  not  to 
appeal,  and  that  as  the  opposing  contributories 
had  had  an  opportunity  of  becoming  acquainted 
with  the  terms  of  the  resolution,  there  was  no 
such  mistake  as  to  entitle  them  to  withdraw  their 
consent.  In  re  West  Devon  Great  Consols 
Mine  -  -  -  -  -  C.  A.  51 
STATEMENT  OF  DEFENCE— Amended  state- 
ment- -  -  -  -  378 
See  Peactice.  5. 
STATUTES. 

21  Jac.  1,  c.  16,  s.  3 — Limitations        -  458 

See  Company.  8. 
3  &  4  Will.  4,  c.  104^— Limitations        -  609 

See  Limitations,  Statute  op.  2. 

1  Vict.  0.  26,  s.  27— TOZs  -        -        -  630 

See  Power.  1. 
8  &  9  Vict.  c.  16,  ss.  9,  10,  45,  63— Companies 

Clauses       -        _        -        -  92 

See  Company.  4. 

 ss.  14, 20         -        -        -  458 

See  Company.  8. 

14  &  15  Vict.  c.  Ixxxvii.,  s.  24 — River  Dee 

Company  _  -  -  -  534 
See  Lands  Improvement  Company. 

15  &  16  Vict.  c.  clx.,  ss.  35,  4:1— New  Biver 

Company  -  -  -  -  66 
See  Water  Company. 

16  &  17  Vict.  0.  cliv.  ss.  4,  32,  46,  53— Lands 

Improvement  Company  -  -  534 
See  Lands  Improvement  Company. 

20  &  21  Vict.  c.  85,  s.  25— Divorce  and  Matri- 
monial Causes  _  _  _  135 
See  Husband  and  Wife.  1. 

25  &  26  Vict.  c.  89,  s.  8— Companies      -  415 

See  Company.  6. 

 s.  161    -        -        -        -  475 

See  Company.  5. 

26  &  27  Vict.  c.  118,  s.  28->-  Lompanies  Clauses 

See  Company.   4.  [92 

28  &  29  Vict.  c.  86,  s.  5— Partnership  -  238 
See  Partnership. 

30  &  31  Vict.  c.  127,  ss.  3,  4—Bailway  Com- 
panies -  -  -  -  576 
See  Railway  Company. 

30  &  31  Vict.  c.  131,  s.  25— Companies  415 
See  Company.  6. 

32  &  33  Vict.  c.  19,  s.  S2— Stannaries  -  51 
See  Stannaries  Court. 

32  &  33  Vict.  c.  71,  ss.  6,  10,  11,  92,  94,  95, 125, 
126— Bankruptcy  -  -  -  427 
See  Bankruptcy.  1. 

37  &  38  Vict.  c.  57,  ss.  1, 2—Beal  Property  Limi- 
tation -  -  -  -  480 
See  Limitations,  Statute  of.  1. 
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40  &  41  Vict.  c.  18,  s.  46— Settled  Estates  499 
See  Settled  Estates  Act. 

40  &  41  Vict.  c.  26,  ss.  3,  4— Companies  475 
See  Company.  5. 

41  &  42  Vict.  c.  31,  ss.  3,  4,  5,  7— Bills  of  Sale 
See  Bill  of  Sale.    2.  [112 

 ss.  8,  10,  sub-s.  2       -        -  427 

See  Bill  of  Sale.  1. 

44  &  45  Vict.  c.  41,  s.  19 — Conveyancing  and 

Law  of  Property  -  -  -  112 
See  Bill  of  Sale.  2. 

45  &  46  Vict.  c.  38,  ss.  15, 44,  45— Settled  Land 

Act    -        -        -        -        -  334 

See  Vendor  and  Purchaser. 
 s.  26      -        -        -        -  20 

See  Settled  Land  Act.  2. 
 s.  21,  sub-s.  2  -  383 

See  Settled  Land  Act.  1. 
45  &  46  Vict.  c.  43,  ss.  8,  9— Bills  of  Sale  427 

See  Bill  op  Sale.  1. 

45  &  46  Vict.  c.  75,  ss.  5, 19 — Married  Women's 

Property  -  -  -  -  78 
See  Husband  and  Wife.  4. 

46  &  47  Vict.  c.  52,  ss.  42,  125— Bankruptcy 

See  Bankruptcy.    2.  [468 

46  &  47  Vict.  c.  57,  s.  19 — Patents,  Designs,  and 

Trade  Marks  -  -  -  38 
See  Patent.  2. 

 s.  32     -        -        -        -  325 

See  Patent.  3. 

47  &  48  Vict.  c.  18— Settled  Land  Act    -  334 

See  Vendor  and  Purchaser. 
STRIKING  OUT  PLEADINGS        -        -  263 
See  Practice.  13. 

SUCCESSION  DVTY—Leaselioldsfor  life— Rever- 
sion.'] By  the  will  of  X.  ecclesiastical  leaseholds 
for  lives  of  which  Y.'s  was  the  last,  were  settled 
upon  trusts  for  Y.  for  life  and  over.  A  having 
acquired  the  life  interest  of  Y.,  bought  the  re- 
version in  the  leaseholds  from  the  Ecclesiastical 
Commissioners,  and  had  been  held  to  have  pur- 
chased as  trustee  for  the  persons  entitled  under 
the  will  of  X.  Part  of  the  land  was  represented 
by  a  sum  paid  into  Court  as  compensation  by  a 
public  body  which  had  taken  it  under  statutory 
powers.  After  the  death  of  Y.  the  equitable 
interest  under  the  will  of  X.  had  become  vested 
absolutely  in  B.,  who,  after  satisfying  A.'s  lien 
for  purchase- money,  was  entitled  (inter  alia)  to 
the  fund  in  Court : — Held,  that  B.'s  title  was, 
for  purposes  of  duty,  a  title  acquired  under  the 
will  and  not  by  purchase,  and  that  succession 
duty  was  payable  as  on  the  death  of  Y.  as  prede- 
cessor.— Fryer  v.  Morland  (3  Ch.  D.  675)  distin- 
guished. De  Rechberg  v.  Beeton  -  192 
SUMMONS— Originating     -        -        -  210 

See  Practice.  6. 
SURPLUS  ASSETS— Company— Distribution  171 

See  Company.  10. 


TENANT  FOR  LIFE— Lease  by— Covenants  499 
See  Settled  Estates  Act. 

 Sale  by— Settled  Land  Act    -        -  20 

See  Settled  Lakd  Act.  2. 
:  1 
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TENAHT  POa  LIT'E— continued. 
 Sale  by — Settled  Land  Act — Consent  of 

trustees       -         -         -        -  334 

See  Vendor  and  Purchaser. 
TENAITT  FOE  YEARS— Impeachment  of  waste 

See  Settled  Estates  Act.  [499 
TEIED  PARTY— Service  of— Leave  to  defend 

See  Practice.    14.  [144 
TIME— Essence  of  contract  -        -        -  334 

See  Vendor  and  Purchaser. 

TRADE  HACHINERY—Mortgage— Bills  of  Sale 
Act  -  -  -  -  -  112 
See  Bill  of  Sale.  2. 

TRABE  KAME — Name  of  newspaper — Copy- 
right -  -  -  -  7  139 
Ste  Copyright. 

TRIAL  BY  JURY     _        -        -        -  72 

See  Practice.  16. 
TRUSTEE— I?reac7i  of  Trust— Duty  to  enforce  Pay- 
ment of  Trust  Funds.']  It  is  the  duty  of  trustees 
to  press  for  the  payment  of  the  trust  funds  to 
them,  and  if  tliey  are  not  paid  within  a  reasonable 
time  to  enforce  payment  by  legal  proceedings. 
And  it  is  especially  their  duty  to  take  action 
promptly  if  by  the  terms  of  the  trust  payment 
has  been  deferred  to  the  expiration  of  a  specified 
time, — The  only  excuse  for  not  taking  action  to 
enforce  paym-snt  is  a  well-founded  belief  on  the 
part  of  ilie  trustees  that  such  action  would  be 
fruitless  ;  aud  the  burden  of  proving  the  grounds 
of  such  belief  is  on  the  trustees.  In  re  Brogden  . 
Billing  v..  Brogden  -  -  -  C.  A.  546 
 Consent  to  sale  by  tenant  for  life — Settled 

Laud  Act    -        -        -        -  334 

See  Vendor  and  Purchaser. 
TUEBAEY— Ptight  of— Trust  for  occupiers  of 

cottages      -        -        -        -  520 

See  Charity.  3. 

VENBOR  AND  TVUCKASm,— Contract— Con- 
ditions of  Sale — Completion,  Date  of — Interest, 
Payment  of — Time  of  Essence  of  Contract — Bequi- 
sitions — Defect  of  Title  or  Conveyance — Bepudia- 
tion — Specific  Performance — Tenant  for  Life — 
Poiver  of  Sale — Trustees  of  Settlement — Notice — 
Settled  Land  Acts  1882  and  1884.]  Where  a  con- 
tract for  sale  between  a  vendor  and  purchaser 
fixes  a  day  for  completion,  and  provides  that  if 
the  purchase  is  not  completed  on  that  day  the 
purchaser  shall  pay  interest  from  that  day  until 
completion,  time  is  not  of  the  essence  of  the  con- 
tract so  as  to  entitle  the  purchaser  immediately 
to  repudiate  the  contracf  if,  in  consequence  of  a 
defect  of  conveyance  merely  and  not  of  title,  the 
vendor  is  unable  on  his  part  to  complete  the  con- 
tract on  the  day  fixed.  Where  the  defect  is 
simply  one  of  conveyance  and  time  is  not  of  the 
essence  of  the  contract,  the  purchaser  is  not  en- 
titled to  repudiate  after  the  day  fixed  by  the 
contract  for  completion  until  he  has  given  the 
vendor  notice  to  remove  the  defect  within  a 
reasonable  time,  and  the  vendor  has  failed  to  do 
so. — Except  in  a  case  mentioned  in  sect.  15,  a 
tenant  for  life  has,  under  the  Settled  Land  Act, 
1882,  an  absolute  power  of  selling  the  settled  land 
without  the  consent  or  control  of  the  trustees  of 
the  settlement,  unless  they  have  reason  to  believe 
that  any  intended  exercise  of  the  power  is  im- 


VENBOR  ANB  VVB.CKKS'ER— continued. 
proper,  in  which  case  they  may  apply  to  the  Court 
for  directions  under  sect.  44.  Consequently, 
neither  the  fact  that  at  the  time  the  tenant  for 
life  enters  into  a  contract  for  sale  there  are  no 
trustees  of  the  settlement  under  the  Act,  nor, 
when  there  are  any,  the  fact  that  no  notice  has 
been  given  them  by  the  tenant  for  life,  under 
sect.  45,  sub-sect.  1,  of  his  intention  to  proceed  to 
a  sale,  prevents  his  making  a  statutory  title.  It 
is  sufficient  for  the  protection  of  the  purchaser  if 
by  the  time  he  comes  to  complete  there  are  trus- 
tees under  the  Act  to  whom  he  may  pay  his 
purchase-money  if  required  so  to  do  by  the  tenant 
for  life  under  sect.  22,  and  notice  has  been  given 
them  under  sect.  45,  sub-sect.  1 ;  though  under 
sub-sect.  3,  a  purchaser  dealing  in  good  faith 
with  the  tenant  for  life  is  not  concerned  to  in- 
quire respecting  the  giving  of  the  notice :  but, 
qusere,  whether  a  purchaser  incurs  liability  by 
completing  his  purchase  with  actual  knowledge 
that  no  notice  has  been  given. — The  relative 
position  and  powers  of  a  tenant  for  life  and  the 
trustees  of  a  settlement  under  the  Settled  Land 
Acts,  1882  and  1884,  considered.  Hatten  v. 
Eussell         -        -        -        -        -  334 

  Power  of  sale— Notice  of  irregularity  273 

See  Mortgage.  1. 


WAIVER— Irregularity— Power  of  sale    -  273 
See  Mortgage.  1. 

WATER  COMPANY  —  iV:ew  Biver  Company  — 
Supply  hy  Meter — ^^D welling -liouse" — 15  &  16 
Vict.  c.  clx.,  ss.  35,  41.]  A  person  requiring  a 
supply  of  water  in  a  house  for  domestic  purposes 
and  also  for  purposes  for  which  no  rate  is  fixed 
by  the  New  Kiver  Company's  Act,  1852,  is  not 
entitled,  under  sect.  41  of  the  Act,  to  require  the 
company  to  supply  by  meter  the  water  for  do- 
mestic purposes  as  well  as  the  water  for  other 
purposes. — Judgment  of  Kekewich,  J.,  reversed. — • 
Semble,  that  any  house  in  which  water  is  required 
for  domestic  purposes  is  a  "dwelling-house" 
within  the  meaning  of  sect.  35  of  the  Act,  though 
no  person  sleeps  or  takes  meals  there.  Cooke 
V.  New  Kiver  Company  -  -  C.  A.  56 
WASTE — Lease  by  tenant  for  life — Impeach- 
ment of  waste  -  -  -  499 
See  Settled  Estates  Act. 
WILL — Absolute  Gift — Executory  Gift — Bestraint 
on  Alienation — Condition — Bepugnancy."]  A  tes- 
tatrix gave  certain  real  and  personal  estate  "  upon 
trust  for  my  third  son,  J.,  his  heirs  and  assigns ; 
but  if  my  said  son  should  do,  execute,  commit  or 
sutfer  any  act,  deed  or  thing  whatsoever  whereby 
or  by  reason  or  in  consequence  whereof,  or  if  by 
operation  of  law,  he  would  be  deprived  of  the 
personal  beneficial  enjoyment  of  the  said  pre- 
mises in  his  lifetime,  then  and  in  such  case  the 
trust  hereinbefore  contained  for  the  benefit  of  my 
said  son  shall  absolutely  cease  and  determine,  and 
the  estates  and  premises  hereinbefore  limited  in 
trust  for  him  "  should  go  and  be  held  in  trust  for 
his  wife,  or,  if  no  wife  then  living,  for  his  chil- 
dren equally. — J.  survived  his  mother,  and  was 
still  living,  a  bachelor : — Eeld,  that  he  took  an 
absolute  interest  under  the  gift,  and  that  thS 
attempted  executory  gift  over  was  void  for  repug- 
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WILL — continued. 

nancy. — Conditional  gifts  by  way  of  restraint  on 
alienation  discussed.    In  re  Dugdale.  Dugdale 

V.  DUGDALB      -----  176 

2.  Portions — Vested  Interest — Gift  over  on 

Death  ivitliout  "  leaving  "  any  Child  or  Children 
surviving — Testator  whether  in  loco  parentis  to 
Grandchildren.']  The  artificial  rules  of  construction 
adopted  in  Emperor  v.  Bolfe  (1  Ves.  Sen.  208), 
and  subsequent  cases  upon  settlements,  where  the 
Court  has  overcome  express  words  in  defeasance 
of  an  interest  which  by  previous  words  of  gift  was 
vested  in  a  cldld,  may  apply  to  portions  given  by 
will  as  well  as  to  gifts  in  settlements,  but  where 
the  gift  by  will  is  not  one  of  portions  to  children 
or  persons  to  whom  the  testator  was  in  loco  paren- 
tis the  words  of  the  will  must  be  construed  accord- 
ing to  their  grammatical  meaning. — The  mere 
circumstance  that  a  testator,  in  a  clause  providing 
for  the  maintenance  of  future  children  of  his 
daughter  and  oidy  child,  who  was  then  unmar- 
ried, speaks  of  shares  previous!}'  given  to  such 
children  as  "portions,"  is  not  sufiicient  to  shew 
that  he  has  placed  himself  in  loco  parentis  to  such 
children. — A  testator  gave  personal  estate,  and 
the  proceeds  of  sale  of  real  estate,  to  trustees  upon 
trust  for  his  daughter  and  only  child  for  life,  and 
after  her  death  for  her  children,  who,  being  sons, 
should  attain  twenty-one,  or  being  daughters, 
should  attain  that  age  or  marry,  with  a  gift  over 
in  case  his  daughter  should  "  happen  to  die  with- 
out leaving  any  child  or  children  her  surviving, 
or  leaving  such  they  shall  all  die  without  having 
obtained  a  vested  interest  in  the  said  trust  moneys, 
and  without  leaving  any  issue  them  him  or  her 
surviving."  The  daughter  had  five  children. 
They  all  died  unmarried  in  her  lifetime,  and  only 
two  of  them  attained  twenty-one.  Upon  the 
death  of  the  daughter : — Held,  that  the  gift  over 


WILL — continued. 

took  effect. — Quxre,  whether  tlie  construction 
would  not  have  been  the  same  if  the  instrument 
had  been  a  settlement  instead  of  a  will.  In  re 
Habilet.    Stephen  v.  Cunningham        -  183 

3.  Bevocation — Special  Power  of  Appoint- 
ment— Subsequent  Bevocation  of  Gifts  "  in  favour 
of"  Donee  of  Poiver.']  A  testator  by  his  will  gave 
to  his  sister  H.  a  life  interest  in  a  share  of  his 
residuary  estate,  and  a  special  power  of  appoint- 
ment by  will  over  the  capital  of  the  share.  By  a 
codicil  he  revoked  all  devises  and  bequests  what- 
soever "in  favour  of"  H. : — Held,  that  the  power 
was  revoked  as  well  as  the  life  interest.  In  re 
Brough.    Cuerey  v.  BiiouGH        -       -  456 

4.  '          Satisfaction  — Ademption  — Legacy — ■ 

Deht.']  A  testator  bequeathed  his  wife  a  legacy 
of  £625.  He  then  owed  her  that  exact  amount. 
The  debt  was  paid  off  in  his  lifetime : — Held, 


that  the  sum  was  not  payable  as  a  legacy.    In  re 


Fletcher.    Gillings  v.  Fletcher 

-  373 

 Appointment  by  - 

202,  630 

See  Power.    1,  2. 

  Gift  to  charity  -        -  - 

-  213 

See  Charity.  1. 

WINBING-UP          _        _  _ 

42, 171 

See  Company   3,  10. 

WOEDS— "  Contrary  intention  " 

-  630 

See  Power.  1. 

 "  Dwelling-house  "  - 

-    -  56 

See  Water  Company. 

 "  Innocent  shippers  "  - 

-  636 

See  Insurance,  Marine. 

 "  Leaving  any  child  "  - 

-  183 

See  Will.  2. 

 "  True  copy  "  - 

-  427 

See  Bill  of  Sale.  1. 
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